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Third  District — November  Term,  1892. 


Toledo,  St.  L.  &  K.  C.  B.  B.  Co.  t.  Clark. 


49      17 
147»  171 


1.  Railroad* — Negligence — Construction. — As  a  question  of  fact  a 
jury  may  well  consider  a  frog-like  arrangement  of  a  rail,  movable  by  a 
switch,  on  a  city  sidewalk,  a  faulty  construction,  and  having  a  space 
between  the  fixed  rail  and  the  planking  sufficient  to  catch  and  hold  the 
foot  of  a  person  passing  over  it,  culpable  negligence, 

MemoraDdnm. — Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Coles  County;  the  Hon.  Fbancis  M!  Wright,  Circuit 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  A,  P. 
1892,  and  affirmed.     Opinion  filed  March  6.  1893. 

The  opinion  of  the  court  states  the  case, 

■ 

Appellant's  Brief,  Wiley  &  Neal,  Attorneys,  Clarence 

Brown,  of  Counsel. 

For  the  plaintiff  to  maintain  this  action  it  must  appear 
that  at  the  time  of  the  accident  he  was  exercising  ordinary- 
care  for  his  own  safety.  C,  B.  &  Q.  B.  li,  Co.  v.  Thomas . 
L.  Johnson,  103  111.  512;  C.  &  N.  W.  R.  R,  Co.  v.  Sweeney, 
52  111.  825;  Galena  &  C.  U.  R.  R.  Co.  v,  Jacobs,  20  111.  478; 
C,  B.  &  Q.  V.  Hazzard,  26  111.  373. 

A  party  can  not  speculate  on  his  life  and  try  chances  of 
passing  before  a  moving  engine.  W.,  St.  L.  &  P.  Ry.  Co.  v, 
Weisbeck,  14  Brad.  525. 
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Vol.  49.]  T.,  St.  L.  &  K.  C.  R.  R.  Co.  v.  Clark. 

It  has  been  re])3ateclly  hold  by  our  Supreme  Court  that  it 
is  negligence  such  as  to  preclude  a  recovery,  for  a  person  to 
st-ep  onto  a  railroal  track  without  lookins^"  to  see  if  a  train 
be  approaching.  C.  &  X.  W.  Ry.  Co.  v.  Dimick,  96  111.  42; 
C.  &  A.  R.  R.  Co.  V.  Robinson,  9  Brad.  89;  St.  L.,  A.  &  T. 

II.  R.  R.  Co.  V.  Pflymacher,  9  Brad.  8U();  C,  B.  &  Q.  R.  R. 
Co.  V.  Damerell,  81*^111.  450;  C.  «i:  R.  I.  R.  R.  Co.  v.  Still,  19 

III.  49Q;  G.  &  C.  U.  R.  R.  Co.  v.  Dill,  22  111.  205;  C.  &  A. 
R.  R.  Co.  V.  Gretzner,  46  111.  82;  T.  P.  &  W.  R.  R.  Co.  v. 
Riley,  47  111.  515;  St.  L.,  A.  &  T.  II.  R.  R.  Co.  v.  Manly,  58 
111.  300;  C.  ife  A.  R.  R.  Co.  v.  Jacobs,  63  111.  179;  C,  B.  6c 
Q.  R.  R.  Co.  V.  VanPatten,  64  III.  516. 

Appellf.e's  Bkfef,  Hugh  &  Hayes,  Attorneys. 

* 
It  is  a  rule  of  law,  that  by  a  verdict  of  a  jury  upon  a  ques- 
tion of  fact  alone,  when  fairly  submitted,  the  successful  party 
•obtains  certain  -ights,  which  are  recognized  by  the  law,  and 
that  such  verdict  must  stand,  although  it  may  appear  to  be 
against  the  weight  of  the  evidence,  unless  it  is  a])parent 
upon  the  face  of  the  record  that  the  jury  wei'e  actuated  by 
passion  or  prejudice.  Shelton  v.  O'Riley,  32  A])p.  641; 
Plummer  v.  Rigdon,  78  111.  222;  Miller  v.  Balthasser,  78111. 
305;  L.  E.  &  W.  Ry.  v.  Zoffinger,  107  lU.  202. 

Opinion  of  the  Coukt,  Pleasants,  P.  J. 

Appellee  recovered  judgment  below  on  a  verdict  for  $1,000 
damages  for  the  loss  of  his  right  foot,  charged  to  have  been 
caused  by  the  negligence  of  appellee. 

He  was  a  single  man,  thirty-one  years  of  age,  residing  six 
miles  west  of  the  city  of  Charleston.  He  went  to  the  city 
on  the  morning  of  December  10,  1890,  and  spent  the  day 
there.  About  nine  o'clock  in  the  evening,  on  his  way  to  take 
the  train  for  home,  while  passing  over  the  track  of  appellant 
on  the  sidewalk  of  Railroad  street,  an  engine,  coming  from 
the  shops,  in  charge  of  an  assistant  hostler  as  engineer  and 
a  man  who  worked  about  the  shops  as  fireman,  ran  upon  him 
and  crushed  his  foot,  which  had  to  be  am])utated.  He  was 
going  by  the  usual  route  from  the  public  square  to  the  depot. 
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The  street  runs  east  and  west,  parallel  with  the  track  of 
the  L  &  St.  L.  Ry.  and  nearly  parallel  with  that  of  appel- 
lant, which  runs  northeast  and  southwest,  crossing  the 
former  at  a  ]>oint  east  of  the  place  of  the  accident,  variously 
stated  by  the  witness  at  eighty  to  a  hundred  and  thirt>'' 
feet,  and  the  south  sidewalk,  diagonally,  at  a  small  angle. 
Api:)ellant  was  walking  west,  carrying  two  bundles.  His 
statement  is,  that  when  a  few  steps  from  the  crossing,  he 
looke<l  north  and  saw  the  engine,  then  about  at  the  crossing 
of  the  L  &  St,  L.  track,  and  supposing  it  was  moving  on 
that  track,  did  not  look  to  see  it  again  until,  walking  on, 
his  foot  wjis  caught  and  held,  beyond  his  power  to  extricate 
it,  in  a  hole  between  a])pellant's  south  rail  and  the  planking 
on  its  north  side.  The  engine  was  moving  without  any 
headlight,  at  a  rate  of  four  to  five  miles  an  hour.  Appellee 
says  he  heard  no  bell,  or  other  warning  of  it.  He  thinks 
his  foot  went  into  the  hole  six  inches.  He  str^^ed  that  he  had 
passed  over  that  crossing  a  hundred  times,  probably,  but 
never  noticed  it  i>articularly,  or  that  there  was  anything 
wrong  about  it;  that  if  he  had  seen  the  hole  he  could  easily 
have  stepped  over  it,  and  that  if  he  had  not  stepped  into  it, 
he  would  have  passed  the  crossing  in  ample  time  to  avoid  the 
collision. 

On  behalf  of  the  defense  it  was  claimed  and  evidence 
offered  tending  to  prove  that  the  bell  was  ringing;  that  the 
engine  was  moving,  for  some  distance  l>ef ore  it  reached  the 
sidewalk,  so  nearly  along  side  of  him  that  if  he  had  turned 
his  eyes  north  he  must  have  seen  the  situation;  that  he  was 
intoxicated  at  the  time,  and  stupidly  stej)ped  on  the  cross- 
ing inimediately  before  the  collision;  that  the  flangeway, 
into  which  he  said  he  put  his  foot,  was  only  three  inches 
or  less  in  width;  that  his  shoe,  on  the  trial,  measured  four, 
•  and  that   when   the   accident   occurred   he   was    wearing 

overshoes, 

j  As  to  each   of  these  claims,  excei)t  the  last  two — the 

j  measurement  of  his  shoe,  and  the  fact  that  he  also  wore 

overshoes — there   was   evidence   to   the   contrary.     Elijah 

Sewell,  a  resident  of  Charleston,  familiar  with  the  crossing, 
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and  in  the  employ  of  the  company  as  brakeman  and  switch- 
man, speaking  of  the  space  between  the  rail  and  the  plank, 
says :  "  The  plank  lays  kind  p'  wedge  fashioned  with  the 
rail,  which  made  it  five  or  six  inches  at  the  south  end,  and 
about  three  at  the  north;"  and  that  he  made  the  experi- 
ment and  found  that  his  foot  would  slip  in  there.  Madigan, 
the  roadmaster,  says  the  rail  on  the  south  side  was  two 
and  a  half  or  three  inches  from  the  plank,  but  varied  a 
little  where  the  plank  was  worn  from  the  flange  of  the 
wheel. 

It  appears,  also,  that  there  was  a  switch  stand  a  few  feet 
from  the  south  end,  and  movable  rails  laid  in  the  walk. 
Madigan  says :  "  The  two  rails,  I  think,  extend  into  the 
walk,  probably  a  foot  or  so  from  the  north  side,  and  the 
movable  rail  from  the  south  comes  across  the  walk  to  meet 
that.  The  switch  stand  is  at  the  south  side  of  the  walk. 
These  rails  are  moved  by  the  switch  stand,  back  and  forth 
across  the  sidewalk,  and  when  the  rails  are  moved  to  the 
south,  so  as  to  connect  with  the  Y,  it  would  leave  a  space  on 
the  north  side  of  the  south  rail  of  six  or  seven  inches." 

Two  undisputed  facts,  which  may  have  turned  the  scale 
in  the  mind  of  the  jury,  were  that  the  plaintiff  was  on  the 
track  and  only  his  foot  was  injured.  The  wheel  that  crushed 
it  was  running  on  the  south  ndl — the  one  he  would  have 
passed  first — ^and  it  is  not  easy  to  account  for  his  injury 
except  upon  his  own  statement,  that  finding  his  foot  fast, 
he  threw  his  body  backward  and  outward  from  the  tnick. 
A  man  stupefied  by  liquor  to  the  extent  it  is  claimed  he 
was,  usually  leans  and  lunges  forward;  and  had  he  got  so 
far  as  the  south  rail  when  the  engine  struck  him,  it  seems 
most  probable  that  his  body  would  have  fallen  between  the 
rails;  and  if  his  loot  had  not,  in  fact,  been  fast,  that  the  fall- 
ing of  his  body  outward,  before  the  collision,  would  have 
cleared  it  also.  A  further  and  fair  inference  would  be  that 
his  injury  was  caused  by  the  catching  of  liis  foot,  and  not 
by  his  attempt  to  cross  the  track,  which  would  have  been 
accomplished  in  a  moment. 

The  jury  might  well  consider  th'^  frog-like  arrangement 


^ 
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of  a  movable  rail,  on  a  city  sidewalk,  faulty  construction, 
and  the  leaving  a  space  between  t lie  fixed  rail  and  the  plank- 
ings sufficient  to  catch  and  hold  a  foot,  culpable  negligence. 

The  record  presents  only  questions  of  fact,  and  it  is  un- 
necessarv  to  make  further  reference  to  the  evidence  in  order 
to  show  that  the  verdict  was  fairly  supjwrted. 

We  see  no  material  error  in  any  ruling  of  the  court.  The 
judgment  must  therefore  be  affirmed. 


McPherson  National  Bank  y.  Habbe  Telde  et  al.^  Bur- 

vivlng  Partners,  etc. 

1.  Promisaorp  noles-^Indorsemetit  and  Ouaranty.—The  following 

mdorsement  upon  a  promissory  note—"  for  value  received guarantee 

the  payment  of  the  within  note  at  maturity,*^  made  by  the  payee 
thereof  before  maturity,  and  prior  to  tJie  delivery  of  the  note  to  a  third 
parson,  operates  as  an  assignment  as  well  a3  a  guaranty,  and  is  enforceable 
in  favor  of  any  legal  holder  of  the  note* 

2.  Prwaissory  Notes — Restrictive  Indorsements, — The  holder  of  a 
promissory  note  made  the  following  indorsement  thereon,  viz.,  "  Pay  W, 
H.  d,  cash,  or  order  for  collection,  and  return,'*  and  sent  it  to  the  bank 
of  which  W.  H.  C,  was  casliier,  for  collection.  A  few  days  later  the 
holders  received  from  the  bank,  the  following,  viz.:  •  *  *  «*We 
enclose  our  draft,  $895.97,  in  payment  of  coll.  No,  8943,  on  Bonney,  sent 
us  July  23.  This  includes  face  and  interest  at  8  per  cent,  less  our 
charges  of  $1.00.  Don't  release  chattel  mortgage,  as  we  still  hold  the 
note  unpaid.  By  mistake  our  collection  clerk  left  the  coll.  off  the  protest 
list,  and  it  was  not  protested,  but  I  think  the  security  is  ample  to  pay 
the  obUgation."  It  uxu  held  that  the  indorsement  by  the  holder  to  the 
bank  was  restrictive,  and  was  for  coUection  merely,  but  that  the  action  of 
the  bank  and  the  statement  in  its  letter,  when  assented  to  by  the  acqui> 
escence  of  the  holder,  amounted  to  a  purchase  of  the  paper  and  gave  the 
bank  aU  the  rights  of  a  general  holder,  including  the  right  to  enforce 
the  guaranty.  The  restrictive  indorsement  may  be  treated  as  stricken 
out,  and  the  bank  regarded  as  any  other  holder  under  an  indorsement  in 
blank. 

Memorandnni.— Action  of  appeal  from  a  judgment  rendered  by  the 
Circuit  Court  of  Tazewell  County;  the  Hon.  Nathaniel  W.  Green,  Cir- 
cuit Judge,  presiding.  Heard  in  this  court  at  the  November  term,  A.  D. 
1892.    Opinion  filed  March  6,  1893. 
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The  opinion  of  the  court  states  the  case. 

Appellant's  Brief,  McLaughlin  &  W.  S.  Kellogg, 

ArroBNEYs. 

The  note  being  unpaid  and  belonging-  to  the  plaintiflF,  the 
contract  of  the  guarantors  Avas  still  in  force,  and  they  were 
liable  to  the  plaintiff  as  the  legal  holder  of  the  note.  We 
refer  the  court  to  the  case  of  Ketchum  v.  Duncan  et  al.,  9G 
XJ.  S.  659,  675,  as  sustaining  this  position,  which  we  take  to 
be  the  vital  point  in  the  case,  and  upon  which  defendants 
rely. 

As  to  the  nature  of  the  contract  of  guaranty,  see  Gage  v. 
Nat.  Bank  of  Chicago,  79  111.  62.  The  contract  of  guaranty 
on  note  continues  in  full  force  so  long  as  the  note  has 
life  and  vitality.  Parkhurst  v.  Vail,  73  III.  343.  Where  the 
payee  of  a  note  indorses  upon  it,  "  I  guarantee  the  payment 
of  the  within  note,"  that  will  operate  also  as  an  assignment 
of  the  instrument.  Childs  v.  Davidson,  38  111.  437;  cites 
and  approves,  Heaton  v.  Ilulbert,  3  Scam.  489,  and  Judson 
V.  Gookw^n,  37  111.  286.  See  also  leading  cases  on  Bills  of 
Exchange  and  Promissory  Notes,  b}''  Redfield  and  Bigelow, 
p.  Ill,  note  under  case  of  Brown  v.  Butch ei^s  and  Drovers' 
Bank,  citing  Partridge  v.  Davis,  20  Y t.  499,  and  Leggett  v. 
Eaymond,  6  Hill,  639. 

The  indorsement  for  collection  merely,  and  for  no  otlier 
purpose,  does  not  transfer  title.  Best  v.  Nokcmis  KatL 
Bank,  76  111.  610. 

Plaintiff  may  strike  out  a  blank  indorsement  upon  a 
promissory  note  payable  to  order  on  trial  of  suit  brought  on 
note.  Parks  v.  Brown,  16  111.  454,  and  note.  The  note 
being  indorsed  in  blank  passed  by  mere  delivery  and  the 
holder  had  a  right  to  demand  payment,  or  to  make  it  paya- 
ble to  himself.    Palmer  v.  Marshall,  60  111.  290. 

And  a  holder  of  a  note  may  always  strike  out  a  special 
indorsement  and  bring  suit  under  a  blank  indorsement.  2 
Daniel's  Neg.  Inst.  233  and  234,  Sec.  1198. 

Wm.  Don  Maus,  attorney  for  appellees. 
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Opinion  of  the  Court,  Wall,  J.^ 

On  the  21st  of  February,  18D1,  B.  S.  Bonney,  of  McPher- 
son. Kan.,  made  and  delivered  his  promissory  note  to  the 
appallees  by  which  he  promised  to  pay  to  them,  by  their 
firm  name  of  "Pekin  Plow  Co.,"  the  sum  of  §381.72  on  the 
1st  of  August  following.  Before  maturity  the  appellee 
placed  the  following  indorsement  on  the  note :  "  For  value 
received  *  *  *  guarantee  the  payment  of  the  within 
nt'te  at  maturitv.  Pekin  Plow  Co.,"  and  discounted  the 
note  Avith  Teis,  Smith  &  Co.,  bankers  of  Pekin,  111.  These 
bankers  then  sent  the  note  to  the  a])pellant  bank  with  the 
following  indorsement:  '"Pay  W.  11.  Cottingham,  cash,  or 
order  for  collection,  and  return."  On  the  24th  of  August, 
1S1>1,  Teis,  Smith  &  Co.  received  from  appellant  bank  a 
draft  for  the  amount  of  note  and  interest,  less  charges, 
one  dollar.     The  letter  inclosing  the  draft  read  as  follows: 

^*  We  enclose  our  draft,  $31)5.97,  in  payment  of  coll.  Ko. 
8943,  on  Bonney,  sent  us  July  22.  This  includes  face  and 
interest  at  8  per  cent,  less  our  charges  of  §1.00.  Don't  re- 
lease chattel  mortgage,  as  we  still  hold  the  note  unpaid;  by 
mistake  our  collection  clerk  left  the  coll.  off  the  pi^ot^st  list, 
and  it  was  not  protested,  but  I  think  the  security  is  ample 
to  pay  the  obligation.  I  remain  very  resp'y,  Elmer  Wil- 
liams, Cash'r." 

Teis,  Smith  &  Co.  appropriated  the  proceeds  of  the  draft, 
made  no  response  to  the  letter  and  took  no  further  action 
in  regard  to  the  matter.  In  August,  1892,  the  appellant 
bank  brought  the  present  action  against  the  appellees  to 
recover  the  amount  of  said  note  on  said  guaranty.  The  case 
was  tried  beford  the  court  without  a  jury,  and  judgment  was 
rendered  for  the  appellees. 

The  indorsement  by  the  apjx^Uees  operated  as  an  assign- 
ment as  well  as  a  guaranty.  Ilea  ton  v.  Ilurlbert,  3  Scam. 
489;  Childs  v.  Davidson,  38  111.  437. 

The  guaranty  was  enforceable  in  favor  of  any  legal  holder 
of  the  note.  The  undertaking  was  absolute  and  uncondi- 
tional. 

The  indorsement  by  Teis,  Smith  &  Co.,  to  the  appellant, 
was  restrictive,  and  was  for  collection  merely.    The  action 
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of  appellant  and  the  statement  in  their  letter,  when  assented 
to  by  the  accpiescence  of  Teis,  Smith  &  Co.,  amounted  in 
effect  to  a  purchase  of  the  paper,  and  gave  appellant  all  the 
rights  of  a  general  holder,  including  the  right  to  enforce  the 
guaranty. 

There  can  be  no  other  meaning  attached  to  the  action  of 
the  parties.  The  restrictive  indoi*sement  may  be  treated  as 
stricken  out,  and  the  appellant  may  be  regarded  as  any 
other  holder  under  an  indorsement  in  blank.  It  was  unnec- 
essary to  fill  the  blank,  for  the  mere  act  of  suing  upon  it  by 
the  holder  shows  his  intention  to  treat  the  indorsement  as 
made  to  himself.  Daniel  on  Negotiable  Inst.,  Sec.  1194-8; 
Palmer  v.  Marshall,  60  111.  290, 

The  question  is  as  to  the  effect  of  the  transaction  between 
Teis,  Smith  &  Co.  and  the  appellant.  In  our  opinion  the 
result  was  to  invest  the  latter  with  all  the  rights  of  the 
former.  If  this  is  the  correct  view  of  the  matter,  the  appel- 
lant was  entitled  to  a  recoverv. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


1  , 


GM^n  T.  Stevens. 

1,  Tres}xiss  to  Real  Estate^Highways.—'Wheii  a  person  fences  in  a 
part  of  the  Iiig^hway  he  is  liable  to  a  penalty,  and  the  fence  as  an  ob- 
struction may  be  removed  by  the  public  officials  or  by  a  private  citizen. 

2.  Hi ghicays^ Encroachments  by  Fencing — Acceptance imd  Dedication, 
etc. — If,  when  a  man  owning  the  land  adjacent  to  a  highway,  encroaches 
uix>n  it  by  fencing,  he  gives  to  the  public  another  way  outside  of  his 
fence  connecting  with  the  road,  the  way  so  given  may  be  accepted  by 
the  public,  and  in  such  case  there  will  be  as  to  such  portion,  a  public 
highway  it  by  dedication.  A  road  so  acquired  will  be  just  as  binding  on 
the  land  owner  as  though  it  had  been  laid  out  in  the  first  instance  by 
the  authorities,  and  the  owner  can  not  thereafter  withdraw  it. 

8.  Dedication — Lands  of  Minora  Dedicated  by  Occupant,  etc — 
Estoppel,  etc, — Where  a  person,  not  the  owner  of  lands  which  were 
adjacent  to  a  highway,  changed  the  location  of  the  highway  by  moving 
fences,  etc. ,  and  the  minors,  in  whom  the  title  of  the  lands  was  vested, 
acquiesced  in  such  change  and  re-location  after  Uiey  became  of  age, 


Third  Districtt — November  Term,  1892.  •   25 


Green  v.  Stevens. 


and  sold  the  lands  to  another,  it  wan  held  that  they  were  bound  by  the 
ori^nal  act  of  re-location  as  to  all  rights  acquired  by  the  public  by 
reason  thereof. 

M emorandnm. — ^Trespass.  Appeal  from  the  Circuit  Court  of  Greene 
County;  the  Hon.  Ltman  Lacey,  Circuit  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  A.  D.  l^'dl.  Opinion  filed  March 
6,  189a. 

Appellee's  Statement^of  the  Case. 

Appellee  sued  appellant  and  one  Anderson,  in  trespass, 
for  damages  resulting  to  him  from  the  act  of  the  defendants 
in  cutting  and  removing  his  fences. 

The  appellant  pleaded  the  general  issue,  but  on  the  trial, 
the  cutting  and  removal  of  plaintiff's  fences,  as  charged,  and 
that  he  was  damaged  thereby,  was  not  denied.  Special 
pleas  in  justification  of  tlie  cutting  and  removal  of  the  fences, 
on  the  ground  that  the  locus  in  quo  in  each  instance  was  a 
public  highway,  were  filed. 

The  theory  of  appellant  upon  the  trial,  was  that  the  appel- 
lee's fences  were  obstructions  upon  a  public  highway,  and 
as  such  were  lawfully  cut  and  removed,  and  to  this  point 
his  evidence  was  directed. 

Appellant's  Brief,  Withers  &  Rainey  and  W.  C.  Scan- 
land,  Attorn'kvs. 

Upon  the  question  that  a  road  was  laid  out  and  estab- 
lished, the  record  of  the  proceedings  of  the  commissioners, 
the  report  of  the  viewers  and  the  order  establisliing  the  public  * 
highway,  introduced  in  evidence  by  the  ai)])ellant  in  this 
case,  are  conclusive.  "  It  is  not  necessary  to  produce  record 
evidence  of  a  road,  and  if  such  evidence  is  introduced,  as  for 
instance,  the  order  establishing  the  road,  it  is  not  necessary, 
prior  to  the  introduction  of  such  order,  to  show  that  all  of 
the  previous  steps  required  by  the  statute  had  been  taken." 
Nealy  v.  Brown,  1  Gilm.  (111.)  10;  Dumoss  et  al.  v.  Francis, 
15  III.  543;  Henline  et  al.  v.  The  People,  81  111.  2()i);  Gal- 
braith  v.  Littiech,  73  111.  211. 

In  the  following  cases  the  question  as  to  rights  acquired 


26    •         Appellate  Couuts  of  Illinois. 

Vol.  40.]  Green  v.  Stevens. 

by  the  public  in  traveling  over  vacant  and  unoccupied  land 
is  discussed.  Kyle  v.  ToAvn  of  Logan,  87  111.  64 ;  Fox  v. 
Virgin  et  al.,  5  Brad.  515 ;  Alvord  v.  Ashley,  17  111.  363. 

"  It  seems  to  be  well  settled,  that  no  particular  time  is 
necessary  for  evidence  of  dedication."  ''  If  the  act  of  dedi- 
cation be  une(]uivocal  it  may  take  place  immediately." 
Marcy  v.  Taylor,  19  111.  030 ;  Y/ragg  et  al.  v.  Penn  Town- 
ship, 04  111.  25. 

"  Where  a  person  is  in*the  actual,  open  and  notorious  pos- 
session of  land,  claiming;  to  own  the  same,  this  will  afford 
notice  to  the  world  of  all  his  rights  and  equities  in  the  same. 
Strong  V.  Shea,  83  111.  575.  Possession  of  land  is  notice  to 
the  purchaser  thereof  of  all  the  interest  claimed  by  the  person 
in  possession.  Williams  v.  Brown,  14  111.  2')0;  Cowen  v. 
Loorais,  91  111.  132;  D^Volf  v.  Pratt,  42  111.  198.  Purchaser 
is  esto[)i)ed  from  denying  validity  of  plat,  having  purchased 
with  reference  to  it.  Field  y.  Carr,  59  111.  198.  The  par- 
ties must  be  the  same,  or  there  is  no  estoppel  by  former 
judgment.  Miller  v.  McManis,  57111.  120;  Merrin  v.  Lewis, 
91)  111.  5U5;  Riverside  v.  Townshend,  120  111.  12;  Garrick 
et  al.  V.  Chamberlain  et  al.,  97  111.  620.  To  make  a  matter 
decided,  res  adjndicafa^  there  must  be  a  concurrence  of  four 
conditions:  Fii*st,  identity  of  the  thing  sued  for;  second, 
identity  of  the  causes  of  action;  third,  identity  of  persons; 
fourth,  identity  of  parties.     Bouvier's  Law  Die.  467. 

A  judgment  or  decree  set  up  as  a  bar  by  plea,  or  relied 
on  as  evidence  by  way  of  estoppel,  to  be  conclusive,  must 
iiave  been  made,  first,  by  a  court  of  competent  jurisdiction 
upon  the  same  subject-matter;  second,  between  the  same 
parties;  third,  for  the  same  purposes.  Aspden  v.  Kixon,  4 
How.  467. 

If,  upon  the  face  of  the  record,  anything  is  left  to  conject- 
ure as  to  what  was  necessarily  involved  and  decided,  there 
is  no  estoppel  in  it  when  pleaded,  and  nothing  conclusive  in 
it  when  offered  in  evidence.    Russell  v.  Place,  94  U.  S.  606. 

Abandonment  of  a  highway  is  not  a  question  of  the  time 
of  its  non-user,  but  is  simply  a  question  of  fact  to  be  estab- 
lished like  any  other  question  of  fact  in  the  case."  Brock- 
hausen  v.  Boehland,  36  Brad.  229. 
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Appellee's  Brief,  James  R.  Ward,  Attorney. 

At  common  law,  the  open,  adverse  and  uninterrupted  use 
of  a  road  by  the  public  as  a  highway,  under  a  claim  of  riglit, 
for  a  period  of  twenty  years  continuously,  was  sufficient  to 
clothe  such  road  with  the  legal  character  of  a  public  high- 
way. Daniels  v.  People,  21  111.  442;  Lewiston  v.  Proctor, 
27  111.  417;  Gentleman  v.  Soule,  32  111.  271. 

In  1887,  the  Legislature  of  this  State  enacted  an  amend- 
ment to  Sec.  1  of  the  act  in  regard  to  roads  and  bridges,  in 
counties  under  township  organization.  The  amendment  pro- 
vides, "  That  all  roads  in  this  State  which  have  been  laid  out 
in  pursuance  of  any  law  of  this  State,  or  o*f  the  Territory  of 
Illinois,  or  which  have  been  established  by  dedication,  or 
used  by  the  public  as  a  highway  for  fifteen  years,  and  which 
have  not  been  vacated  in  pursuance  of  law,  are  hereby 
declared  to  be  public  highways."     Laws  1887,  2<I3. 

Was  the  road  on  which  the  fences  were  cut  a  public  high- 
wav  ?  This  was  the  sole  issue  in  the  case.  We  contend 
that  a  judgment  against  a  city,  county  or  town,  in  matters 
of  general  interest,  binds  the  inhabitants  thereof;  that  a 
judgment  upon  an  issue  is  binding  upon  all  parties  and  priv- 
ies thereto;  that  if  in  a  suit  by  a  town  to  recover  a  penalty 
for  obstructing  a  highway,  it  is  determined  that  the  locus  in 
qiu)  is  not  a  highway,  no  inhabitant  of  that  town  can  re- 
move the  obstruction,  and  justify  the  act  on  the  ground  that 
the  hctcs  in  quo  is  a  public  highway,  and  re-litigate  the 
question.  Harmon  v.  Auditor,  etc.,  123  111.  130;  Crosby  v. 
Gipps,  16  111.  352;  School  Directors  v.  Scliool  Directors  et 
al.,  135  111.  472;  Ehoads  v.  City  of  Metropolis,  36  111.  App. 
123;  Bennitt  v.  Star  M.  Co.,  119  111.  14;  Jenkins  v.  Int.  I3k., 
Ill  lU.  467;  Cole  v.  Favorite,  69  111.  460. 

Opinion  of  the  Court,  Wall,  J. 

This  was  an  action  of  trespass  by  appellee  against  ap- 
pellant. 

The  tortious  act  complained  of  was  the  cutting  of  certain 
wire  fences  belonging  to  appellee,  and  the  defense  was  that 
the  fences  were  built  across  a  public  highway.    The  ques- 
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tion,  therefore,  was  whether  the  places  where  the  fences 
were  cut  were  in  the  highway.  The  appellee  recovered 
a  verdict  and  judgment  thereon  for  $10. 

Since  the  case  was  submitted  to  us  it  has  been  suggested 
that  the  bill  of  exceptions  is  faulty  in  not  professing  to  con- 
tain all  the  evidence,  in  not  bearing  the  seal  of  the  judge 
who  signed  the  same,  and  in  not  appearing  to  have  been 
filed  in  the  olBce  of  the  clerk,  but  by  an  additional  record 
furnished  at  the  instance  of  appellant,  it  appears  that  these 
objections  were  based  on  an  imperfect  transcript  of  the  record 
and  do  not  really  exist. 

The  record  is  •  brought  here  by  appellant.  Errors  and 
cross-errors  have  been  assigned  thereon. 

It  appeal's  that  at  the  March  term,  1S37,  a  petition  was 
presented  to  the  county  commissioners  of  Greene  County,  to 
open  a  public  road  from  Rattan's  Mills  to  CarroUton,  the 
county  seat.  Viewers  were  appointed,  and  on  their  report 
at  the  September  term  following,  an  order  was  made  to 
open  the  road. 

The  following  year  it  was  opened.  It  passed  over  the 
land  now  owned  by  appellee,  containing  forty  acres,  enter- 
ing at  a  point  on  the  south  line  east  of  the  center  and  leaving 
at  a  point  on  the  north  line  a  few  rods  from  the  northwest 
corner. 

It  was  "blazed"  or  marked  and  was  used  by  the  public 
thereafter  as  so  marked,  except  as  will  be  stated,  until 
closed  by  the  appellee.  The  forty  acre  tract  was  vacant 
and  unoccupied  when  the  road  was  laid  out,  and  so  far  as  the 
evidence  shows,  remained  so  for  more  than  twenty  years, 
when  one  Musgrove  took  possession  as  owner.  He  died  in 
1S0(),  leaving  his  widow  and  children  in  possession.  After- 
ward the  widow  married  one  Ilarrigan,  who  remained  in 
possession  a  considerable  time.  The  Musgrove  heirs,  having 
become  of  age,  sold  the  land  to  appellee  in  1883-4,  and  he 
has  since  been  in  possession. 

It  seems  that  Musgrove  fenced  in  a  part  of  the  road,  turn- 
ing the  travel  around  his  fence,  but  just  where  this  was  or 
how  much  it  amounted  to,  is  not  clear. 
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There  is  evidence  also  that  one  Hedspeth  fenced  across 
the  road  at  the  south  end  of  the  forty,  but  how  much  he 
took  in  or  on  whose  account  he  so  acted,  is  not  shown.  Still 
later,  in  1878,  Ilarrigan  fenced  in  a  part  of  the  road  on  tlie 
south  end,  cutting  a  road  out  around  his  fence  for  the  pub- 
lic. Before  that,  however,  a  change  had  been  made  at  the 
north  end. 

The  forty  acre  tract  lying  north  of  this  came  into  posses- 
sion of  one  Davis,  and  in  fencing  his  land  he  took  in  about 
an  acre  Ivins:  west  of  the  road,  and  thus  turned  the  road  to 
the  west  so  that  it  passed  out  of  this  forty  at  the  north- 
west corner  thereof.  Afterward  at  the  instance  of  one 
Clark  Stevens,  the  grandfather  of  the  Mus;^rove  cliildren, 
the  road  supervisor  required  Davis  to  move  his  south  fence 
back  twenty  feet,  so  as  to  give  half  of  the  road  at  this  point. 
Later,  this  fence  having  been  washed  away  by  high  water, 
Davis  rebuilt  on  the  line,  again  turning  all  the  travel  on 
this  forty.  This  was  the  situation  when  appellee  bought 
the  land.  It  is  somewhat  uncertain  how  far  the  line  of 
the  road  through  this  forty  was  changed  by  these  encroach- 
ments. 

According  to  some  of  the  testimony,  the  whole  of  it  was, 
affected,  and  when  the  appellee  bought  the  land  no  part  of 
the  road  was  on  the  old  blazed  line  through  this  forty;  but 
the  weight  of  the  evidence  is  rather  to  the  effect  that  onlv 
the  north  and  south  ends  were  changed  and  that  over  a  con- 
siderable part  of  the  interior  the  original  track  was  fol- 
lowed, always.  But  be  this  as  it  may,  the  authorities  recog- 
nized the  road  as  changed  from  time  to  time  across  this 
forty  as  a  public  road,  and  worked  it  as  such,  making  re- 
pairs when  deemed  necessary  and  proper. 

The  appellee  built  a  fence  across  the  south  and  west  lines 
of  this  forty,  crossing  the  road  where  it  passed  around  the 
fence  built  by  Harrigan  on  the  south  and  where  it  passed 
around  the  Davis  fence  on  the  north.  This  was  done  first 
in  1888,  and  the  fence  was  taken  down  by  appellee  for  rea 
sons  not  necessary  now  to  state.  He  rebuilt  it  in  1801, 
when  it  was  taken  down  by  appellant;  therefore  this  suit. 
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It  tlius  appears  that  a  public  road  from  Rattan's  Mills  to 
CarroUton  had  been  laid  out  and  was  used  by  the  public  for 
fifty  years  or  more,  and  that  during  all  that  time  it  passed 
over  this  forty  on  the  line  as  laid  out  originally,  except  so 
far  as  diverted  by  various  unlawful  acts  of  encroachment. 
As  we  understand  the  argument  of  appellee  it  is  that  by 
these  acts  the  public  were  deprived  of  the  right  to  the  road. 

When  a  man  fences  in  a  part  of  the  highway  he  is  liable 
for  a  penalty  and  the  obstruction  may  be  removed  by  the 
public  officials  or  by  a  private  citizen. 

If,  when  he  so  encroaches,  he  gives  to  the  public  a  way 
outside  of  the  fence,  the  w^ay  so  given,  connecting  again 
with  the  road,  may  be  accepted  by  the  public,  and  in  such 
case  there  will  be,  as  to  such  portion,  a  public  highway  by 
dedication.  A  roiul  so  acquired  will  be  just  as  binding  on 
the  land  owner  as  though  it  had  been  laid  out  in  the  first 
instance  by  the  public  authorities. 

The  law  will  not  allow  him  to  commit  an  unla^vful  act 
and  {)rofit  by  it  in  the  manner  suggested  by  the  argument. 

Having  unlawfully  interfered  with  the  road  at  one  place 
he  can  not  be  allowed  to  say  that  .becairse  the  public  con- 
,  sented  to  the  cliange  thus  made,  he  had  a  license  to  take 
away  the  road  he  had  thus  dedicated  and  to  deprive  the  pub- 
lic of  the  use  of  the  whole  of  the  road  across  his  land.  Such 
a  proposition  needs  only  to  be  stated  to  be  condemned.  For 
his  own  profit  or  convenience  the  owner  takes  in  a  part  of 
tlie  road,  cutting  out  a  way  around,  in  lieu  of  what  he  has 
without  right  appropriated. 

The  public,  not  objecting,  and  perhaps  not  seriously 
affected  by  the  change,  accepts  the  new  wav  instead  of  the 
old. 

By  what  right  can  the  owner  withdraw  what  he  has  so 
given  and  how  can  he  then  insist  that  by  his  own  wrongful 
act  he  has  deprived  the  public  of  a  right  it.  formerly 
enjoyed  ? 

Successive  encroachments  acquiesced  in  by  the  public 
might  result  in  changing  the  entire  line  across  his  land,  and 
he  would  be  bound  to  recognize  it  all  as  a  lawful  highway. 
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Much  stress  is  laid,  however,  upon  the  fact  that  when  liar- 
rigan  made  his  change  he  was  not  the  owner  of  the  hind, 
and  that  the  real  owners  were  under  disabilitv  so  that  tliev 
could  not  bind  themselves  by  their  own  act,  nor  could  they 
be  bound  bv  the  act  of  another. 

Concede  this,  yet  when  they  came  of  age  they  continued 
the  encroachment  by  suffering  the  fence  to  remain  and  sold 
the  land  in  this  condition  to  ap])ellee,  no  doubt  realizing 
more  for  the  property  because  of  the  condition.  Wy  thus 
appropriating  the  benelit  flowing  from  Ilarrigan's  act  they 
became  bound  by  it  and  are  estopped  to  deny  its  Ic^gal 
import.  So  the  apj^ellee,  buying  the  land  in  this  condition, 
took  it  subject  to  the  rights  of  the  ])ublic,  and  for  five  years 
or  more  he  acquiesced  in  the  situation. 

It  is  urged,  however,  that  the  exit  of  the  road  at  the  north- 
west corner  was  not  where  it  was  originally,  and  that  this 
was  ])roduced  wholly  by  the  act  of  Davis. 

When  Ilarrigan  made  the  change  at  the  south  end  and 
provided  a  way  around  his  fence  he  did  it  with  refenmce  to 
the  whole  of  the  road,  as  it  then  was,  on  the  land  of  which  he 
had  ])ossession.  It  would  not  be  worth  while  to  go  around 
his  obstruction  if  one  could  not  go  beyond  and  travel  the 
whole  road. 

It  was  a  necessary  implication  that  the  change  as  made  at 
the  north  end  was  acquiesced  in  by  him,  and  as  the  road  so 
changed  was  accepted  by  the  public  and  worked  where 
necessary,  the  public  acquired  the  right  of  exit  there,  so  far 
as  Ilarrigan  was  concerned.  When  the  ^lusgrove  hoirs 
came  to  their  estate  they  found  it  in  the  condition  as  left  by 
Ilarrigan,  and  as  already  shown,  accepted  it  by  taking  the 
benefit  of  it.  This  included  all  that  was  implied  and  estopped 
them  to  complain  of  the  change  at  the  northwest  corner. 

As  to  the  cross-errors  but  little  need  be  said.  After 
^appellant  had  cut  the  wires  and  the  act  for  which  this  suit 
is  brought  was  complete,  tlie  highway  authorities  brought 
suit  against  appellee  for  obstructing  the  road.  That  suit 
resulted  favorably  to  the  appellee,  and  he  sought  to  intro- 
duce the  record  thereof  in  evidence,  for  the  purpose  of  show- 
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ing  an  adjudication  that  there  was  no  public  road  at  the 
point  where  appellant  cut  the  wires.  The  evidence  was 
excluded  and  it  is  upon  this  action  of  the  court  that  appel- 
lee assigns  cross-errors. 

It  is  urged  in  support  thereof  that,  when  the  public  author- 
ities litigate,  with  a  citizen,  a  question  affecting  the  public, 
the  adjudication  binds  all  who  claim  in  the  right  of  the  pub- 
lic, and  it  is  said  by  counsel,  that  it  would  be  unjust,  after  it 
had  once  been  determined  that  the  locu8  in  (jvo  is  not  a  high- 
way, to  permit  any  one  to  treat  it  as  a  highway  and  harass 
the  land  owner  by  trespass,  and  compel  him  to  re-litigate  the 
question  in  other  cases. 

Whatever  may  be  the  proper  rule  as  to  the  case  of  one 
opening  a  fence  after  the  locus  hi  quo  had  been  adjudged 
not  a  highway,  in  a  suit  directly  involving  the  question 
between  the  public  authorities  and  the  land  owner,  we  are 
constrained  to  say  it  is  not  applicable  to  the  case  of  one 
whose  act  was  committed  before  the  adjudication. 

He  had  no  control  over  the  suit  afterward  commenced. 
His  act  was  complete.  He  could  not  undo  it,  and  to  bind 
him  by  the  result  of  a  subsequent  suit  in  which  he  could 
take  no  part,  and  which  might,  by  mischance  or  collusion, 
have  been  wrongly  decided,  would  be  the  height  of  injustice. 
We  think  the  court  ruled  properly  iii  excluding  the  record, 
and  the  cross-errors  should  be  overruled. 

As  we  regard  the  case  presented  by  the  record  the  appel- 
lee was  not  entitled  to  a  recovery,  and  the  court  should  have 
granted  a  new  trial.  In  this  view  of  the  matter,  it  is  not 
necessarv  to  discuss  the  instructions.  Should  tlie  case  on 
another  trial  present  substantially  the  same  as])ect  as  now, 
it  will  be  proper  to  instruct  the  jury  to  find  lor  the  defend- 
ant. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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Dvfelling  House  Ins.  Co.  of  Boston^  Mass.^  t.  Dowdall. 

1.  iTiaurance — False  Statements  in  the  Application, — ^A  condition  in 
a  policy  was  that  the  entire  policy  should  be  void  **  if  the  interest  of  t!v3 
assured  was  other  than  unconditional  and  sole  ownership  in  fee,  free  from 
all  liens  whatever,  or  if  the  subject  of  insurance  be  a  buildinj?  on  ground 
not  owned  by  the  assured  in  fee  simple."  In  the  application  the  assured 
state<l  that  she  had  title  by  warranty  deed.  It  appeared  that  she  was 
the  widow  of  a  deceased  person,  who,  by  his  will,  devised  the  land  on 
which  the  building  insured  was  situated,  to  her  **  to  have  and  to  hold  until 
August  1,  1894,  provided,  if  she  should  marry  before  that  date,  then  she 
should  take  her  dower,"  etc.  It  was  held,  that  the  assured  did  not  have 
the  interest  required  by  the  policy,  and  that  the  insurance  was  void. 

Memorandiim. — Action  on  a  policy  of  insurance.  Appeal  from  a 
judgment  rendered  by  the  Circuit  Court  of  Greene  County  ;  the  Hon. 
George  W.  Herdman,  Circuit  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  A.  D.  1892.     Opinion  filed  Mai'ch  6,  1893. 

Appellant's  Brief,  Harbkrt  &  Daley,  and   Withers   & 

Rainey,  Attorneys. 

It  does  not  appear  from  the  evidence  that  the  agent  solic- 
iting the  insurance,  or  the  company,  had  any  knowledge 
of  the  condition  of  the  title,  other  than  the  statement 
contained  in  her  application,  to  wit,  that  she  derived 
title  to  the  land  by  "  \varrantee  deod."  As  we  under- 
stand the  law,  this  state  of  facts  renders  the  policy  void. 
Smith  V.  Commonwealth  Ins.  Co.,  49  Wis.  322;  Lycoming 
Fire  Ins.  Co.  v.  Jackson,  83  111.  302;  Union  Ins.  Co.  v.  Chipp, 
93  111.  99;  Rockford  Ins.  Co.  v.  Seyferth,  20  Brad.  513. 

The  legal  effect  of  the  policy,  and  of  the  question  and 
answer  is,  that  th«y  amount  to  a  warranty  that  the  appollee 
was  the  sole  and  absolute  owner  of  the  property.  Etna  Ins. 
Co.  V.  Resh,  40  Mich.  241;  Lycoming  Fire  Ins.  Co.  v.  Rubin, 
79  III.  402.  If  any  fact  material  to  the  risk  be  misrepre- 
sented either  through  fraud,  mistake  or  negligence,  the  pol- 
.icy  is  avoided.  Hazard  v.  New  England  Marine  Ins*  Co., 
's  Pet.  (U.  S.)  557. 

An  offer  of  insurance,  such  as  to  convey  an  impression  to 
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the  insurer  that  the  title  was  complete  and  alisolute,  while  it 
was  in  fact  precarious,  depending  for  its  continuance  on  con- 
tingent events,  is  misleading,  and  vitiates  the  insurance.  A 
misrepresentation  which  is  material  to  the  risk  avoids  the 
policy.   Columbia  Ins.  Co.  v.  Lawrence,  2  Pet.  (U.  S.)  25. 

Appellee's  Brief,  Mark  Meyersteix,  Attouney. 

If  the  party  insured  has  any  interest  that  would  be  injured 
in  the  event  the  peril  insured  against  should  ha{)pen,  the 
courts  will  maintain  his  policy.  Agricultural  Ins.  Co.  v. 
Clancy,  9  Brad.  140;  Shaw  v.  yEtna  Ins.  Co.,  40  Mo.  578; 
Flanders  on  Fire  Insurance  (2d  Ed.)  pp.  387-378,  Sees, 
1,  2  and  3. 

An  insurable  interest  is  such  a  title  as,  if  thore  should  be 
loss,  it  would  have  to  fall  upon  and  have  to  be  borne  by  the 
assured.     Rockford  Ins.  Co.  v.  Nelson,  65  111.  420. 

The  assured  is  entitled  to  recover,  where  he  has  an  insura- 
ble interest  at  the  time  the  policy  is  obtained  and  also  at 
the  time  of  the  loss,  whether  that  interest  is  a  title  in  fee  for 
life  or  only  merely  equitable,  the  whole  amount  of  damage 
done  to  the  property  not  exceeding  the  amount  for  which 
it  is  insured.     Andes  Ins.  Co.  v.  Fish,  71  111.  625. 

Opinion  of  the  Court,  Wall,  J. 

This  was  an  action  upon  a  policy  of  insurance  against  loss 
by  fire. 

The  plain tiflf  recovered  and  the  defendant  has  brought  the 
record  to  this  court  by  appeal. 

The  property  covered  by  the  policy  was  a  barn  and  its  con- 
tents. It  was  a  condition  of  the  policy  that  the  entire  policy 
should  be  void  "  if  the  interest  of  the  assured  be  otlier  than 
unconditional  and  sole  ownership,  free  from  all  liens  what- 
ever, or  if  the  subject  of  insurance  be  a  building  on  ground 
not  owned  by  the  assured  in  fee  simple." 

The  plaintiff  had  not  the  interest  here  required.  She  was 
the  widow  of  Ilayden  E.  Dowdall,  deceased,  who,  by  his 
will,  devised  the  land  on  which  the  barn  was  situated  to 
the  plaintiff,  "  to  have  and  to  hold  until  August  1,  1894," 
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provided,  if  she  should  marry  before  that  date,  then  she 
should  take  her  dower,  etc.  It  is  sought  to  support  the 
claim  on  the  ground  that  she  had  an  insurable  interest,  but 
this  is  no  answer  to  the  objection  that  she  had  not  such  an 
interest  as  the  policy  required. 

In  her  application  it  is  stated  that  she  had  title  by  warranty 
deed.  This  application  was  drawn  up  by  the  soliciting  agent 
of  the  company,  and  by  her  testimony,  it  appears  that  she 
did  not  make  such  a  statement  of  her  title,  though  it  is  not 
perfectly  clear  what  she  did  say  to  him  in  that  regard.  She 
sefsms  not  to  remember  very  distinctly. 

If  the  only  point  were  whether  there  was  a  misrepresen- 
tation in  the  statement  that  she  had  title  by  warranty  deed, 
the  verdict  of  the  jury  w^ould  perhaps  be  conclusive.  But  a 
warranty  deed  might  or  might  not  have  given  her  such  a 
title  as  the  policy  required.  If  it  appeared  that  the  agent 
of  the  company  knew  what  her  title  was,  though  she  stated 
it  imperfectly  or  not  at  all,  another  aspect  would  be  pre- 
sented. It  does  not  so  appear,  and  there  is  nothing  from 
which  we  can  infer  that  he  understood  the  title.  At  the 
most  there  is  a  failure  to  show  that  the  true  nature  of  the 
title  was  disclosed,  and  knowing  what  it  was,  the  company, 
by  its  agent,  made  the  contract  of  insurance.  The  condition 
on  this  subject  contained  in  the  policy  is  a  valid  one  and 
is  justified  by  sound  reasons.  It  is  not  desirable  that  per- 
sons in  possession  of  pix)perty  for  a  term  of  years  should  be 
permitted  to  insure  it  as  though  they  w^ere  the  absolute 
owners.  The  hazard  in  such  case  would,  of  course,  be  very 
great,  owing  to  the  temptation  to  burn  the  property  for  the 
sake  of  the  insurance.  After  a  careful  examination  of  the 
case  as  presented  by  the  record  and  by  the  briefs  of  counsel, 
we  are  unable  to  see  any  plausible  excuse  for  disregarding 
this  condition  of  the  policy.  We  are  of  opinion  the  court 
erred  in  its  instructions  to  the  jury  on  this  point,  and  in  re- 
fusing the  motion  for  a  new  trial.  The  judgment  will  be 
reversed  and  the  cause  remanded. 
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Fletcher  y.  Massey. 

1.  Attorney  Fees  under  Statutes. —  In  a  suit  for  wages  the  court 
gave  the  following  instruction:  If  tlie  jury  lind  for  the  plaintiff ,  the 
form  of  the  verdict  will  be,  "  We,  the  juiy,  find  for  the  plaintiff  and 
fix  her  damages  at  $  for  wages,  and  $  for  attorney's 
fees,"  which  was  all  the  instruction  given  in  the  case  (except  one  as  to 
the  form  of  a  verdict)  for  the  defendsmt,  under  tlie  statute  providing  that 
whenever  a  servant  or  employe  shall  have  cause  to  bring  a  suit  for  wages 
earned,  and  due  and  owing  according  to  tlie  terms  of  the  employment, 
and  shall  establish  by  the  decision  of  the  court  or  jmy  that  the  amount 
for  which  the  suit  is  brought  is  justly  due  and  owing,  and  a  demand 
tlierefor  has  been  made  in  writing,  etc.,  then  it  shall  be  the  duty  of  the 
court  to  allow  a  reasonable  attorney  fee.  It  is  for  the  court  and  not  tlie 
jury  to  fix  the  amount  to  be  allowed  as  tlie  attorney  fee,  and  the  instruc- 
tion was  held  erroneous. 

2.  Attorney  Fees — Demand  for  Amount  Due, — Under  the  provision 
of  the  **  act  providing  for  attorney's  fees  when  a  mechanic,  laborer  or 
servant  sues  for  wages,"  (Laws,  18S9,  303,  Kurd's  Statutes,  1891,  185,)  if 
the  amount  recovered  is  less  than  the  amount  named  in  the  demand  in 
writing,  required  by  the  act,  no  attorney  fees  can  be  allowed. 

3.  Set-off. — ^Where  the  evidence  of  a  set-off  is  not  disputed  it  is  tlie 
duty  of  the  jury  to  allow  the  same. 

Memorandum. — Action  for  damages.  Appeal  from  a  judgnipnt  for 
plaintiff,  rendered  by  the  County  Court  of  Moultrie  County;  the  Hon. 
John  D.  Purvis,  County  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  A.  D.  1892.     Opinion  filed  March  G,  1803. 

The  opinion  of  the  court  states  the  case. 
Spitler  &  Hudson,  attorneys  for  appellant. 
"W.  G.  Cochran,  attorney  for  appellee. 

Opinion  of  the  Court,  Pleasants,  J. 

Appellant,  a  widowed  farmer,  seventy-two  years  of  age, 
employed  appellee,  a  married  woman  living  near,  as  his 
housekeeper,  without  any  express  agreement  as  to  wages. 
The  evidence  tends  to  show  her  services  Avere  reasonably 
worth  $2  per  week.  She  served  nine  weeks  and  acknowl- 
edged the  receipt  of  §9,  on  account.    This  suit  was  brought 
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before  a  justice  of  the  peace,  for  the  balance  claimed,  and  in 
a  trial  by  jury  in  the  County  Court,  on  appeal,  she  obtained 
judgment  on  a  verdict  for  §7  as  wages  and  $15  as  attorney 
fees,  which  the  court  refused  to  set  aside. 

The  defense  offered  was  that  she  neglected  her  work  to 
such  an  extent  as  to  make  her  services  worth  not  more  than 
$1.50  per  week,  and  set-off  for  board  of  her  children. 

She  and  two  of  them  testiJSed  that  when  he  came  for  her, 
she  said  she  might  as  well  not  go  if  he  charged  her  for  the 
board  of  her  little  boy,  and  he  replied,  "  What  the  boy  eats 
will  not  break  me  up;'-  which  he  denied.  She  took  her  son, 
twelve  years  of  age,  with  her,  and  he  remained  with  her 
eight  weeks.  A  younger  son,  eight  yeai's  of  age,  came  the 
second  week  and  remained  until  she  left.  A  married  daugh- 
ter, who  seems  to  have  been  at  the  time  of  the  engagement 
with  the  mother,  but  whether  a  widow,  or  living  with  her, 
does  not  appear,  also  stayed  at  defendant's  house  the  last 
week  of  her  service.  There  was  nothing  tendinis  to  show 
that  the  younger  son  and  daughter  or  either  of  them  came 
by  invitation  or  at  the  request  of  defendant,  and  their  board 
was  shown,  without  contradiction,  to  be  reasonably  worth 
$2.50  per  week  each. 

Appellee  testified :  "  I  worked  for  defendant  as  his  house- 
kee}X3r.  I  went  there  in  May,  1891,  and  left  in  J  uly.  I  think 
my  services  were  reasonably  worth  two  dollars  per  week. 
lie  has  paid  me  nine  dollars.  He  still  owes  me  nine.  I 
wrote  him  a  letter  and  told  him  he  owed  me  nine  dollars." 
All  of  which  she  re|)eated  on  cross-examination.  She  further 
stated  she  could  not  write,  but  the  letter  was  written  as  she 
dictated,  by  her  daughter.  It  was  identified  by  the  latter, 
and  contains  the  following :  "  I  was  at  your  house  nine 
weeks.  You  owe  me  four  dollars  and  a  half,  and  if  you 
don't  pay  it  I  will  sue  you  for  two  dollars  a  week,  and  if 
j'ou  don't  pay  me  with  no  trouble  I  will  fix  you  for  the  next 
cook.  I  will  give  you  till  the  first  of  next  week  to  pay  it 
and  if  you  don't  I  will  sue  you."  It  bore  no  date,  nor  was 
there  any  evidence  tending  to  fix  the  time  when  it  was  de- 
delivered  or  sent  to  appellant.     The  demand  indorsed  on 
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the  summons,  was  $18.  An  attorney  who  heard  the  trial  in 
the  County  Court,  testified  that  $15  would  be  a  reasonable 
fee  for  trying  it. 

No  instruction  was  given  to  the  jury  except  as  to  the 
form  of  their  verdict.  The  material  part  was:  "If  the 
jury  find  for  the  plaintiff,  the  form  of  the  verdict  will  be 
'  We  the  jury  find  for  the  plaintiff,  and  fix  her  damages  at 
$ for  wages,  and  $ for  attorney 's fees,'  ''thus  appar- 
ently directing  allowance  for  attorneys  fees,  in  case  they 
should  find  any  amount  whatever  due  and  owing  for  wages. 

The  statute  provides  that  "whenever  a  *  *  *  servant 
or  employe  shall  have  cause  to  bring  suit  for  his  or  her 
w^ages  earned,  and  due  and  owing  according  to  the  terms  of 
the  employment,  and  he  or  she  sliall  establish,  by  the  decis- 
ion of  the  court  or  jury,  that  the  amount  for  which  he  or  she 
has  brought  suit  is  justly  due  and  owing,  and  that  a  demand 
has  been  made,  in  writing,  at  least  three  days  before  suit  is 
brought,  for  a  sum  not  exceeding  the  amount  so  found  due 
and  owino:,  then  it  shall  be  the  dutv  of  the  court  before 
which  the  case  shall  be  tried  to  allow  to  the  plaintiff,  when 
the  foregoing  facts  appear,  a  reasonable  attorney  fee  in 
addition  to  the  amount  found  due  and  owing  for  wages ; 
and  in  justice  court  such  attorney's  fee  shall  not  amount  to 
less  than  $6.00,  and  in  the  County  or  Circuit  Court  not  less 
than  $10.00,  to  be  taxed  as  costs  of  suit."  Starr  &  Curt. 
Stat.  Vol.  3,  p.  101-2. 

We  think  it  is  for  the  court  and  not  the  jury,  under  this 
statute,  to  fix  the  amount  to  be  allowed  as  an  attorney  fee, 
but  perhaps  it  may  be  presumed  that  in  this  case  the  court 
approved  and  adopted  the  amount  found,  and  on  the  princi- 
ple that  utile  pe?' inutile  non  vitiatur,  the  verdict  as  to  wages 
may  not  be  invalidated  by  the  finding.  Armstrong  v.  The 
People,  37  111.  459.  Treating  it  as  a  verdict  for  the  amount 
of  wages  found  to  be  due,  and  the  fee  as  having  been  allowed 
by  the  court,  neither  was  warranted  by  the  evidence. 

It  appeared  that  during  the  period  of  her  services,  she  was 
repeatedly  absent — at  Dalton  City — and  three  or  four  times 
at  Decatur.     On  one  occasion  she  was  away  two  whole 

■ 

days. 
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One  afternoon  she  spent  at  work  in  her  own  garden.  A 
son  of  the  defendant  fixed  the  time  she  came  as  May  20th, 
and  the  time  she  left  as  July  18th,  a  period  of  eight  weeks 
and  three  days.  But  if  it  was  nine  weeks,  as  she  and  other 
witnesses  roundly  state  it,  the  jury  were  warranted,  in  view 
of  these  advances,  in  allowing  for  only  eight.  This  they 
seem  to  have  done.  But  they  wholly  ignored  the  defend- 
ant's set-off;  for  which  we  see  no  sufficient  or  plausible 
reason.  Although  a  married  woman,  she  had  a  right  to 
contract  for  her  services,  and  to  receive  as  her  own  the 
wages  she  earned.  This  involved  the  right  to  agree  with 
her  employer  as  to  how  she  should  be  paid,  and  to  assume 
any  obligation  or  liability  that  would  otherwise  constitute 
a  legal  set-off.  She  evidently  did  not  understand  that  her 
engagement  as  housekeeper  would,  of  itself,  entitle  her  to 
free  board  for  her  "  little  boy; "  and  if  she  obtained  its  Allow- 
ance by  s])ecial  agreement,  that  xlid  not  authorize  her  to 
bring  another  also,  and  keep  him  at  defendant';?  expense  for 
eight  weeks.  •  There  is  nothing  in  the  evidence  to  raise  a 
presumption  that  defendant  consented  to  this;  nor  is  there 
any  pretense  that  either  of  the  boys  rendered  him  any 
service.  The  engagement  to  serve  was  not  for  any  definite 
time,  and  it  does  not  appear  that  when  he  made  the  pay- 
ments on  account  he  had  any  expectation  or  reason  to  expect 
that  she  would  leave  when  she  did,  or  that  her  younger  son 
would  remain  so  long  as  he  did.  The  jury,  therefore,  could 
not  properly  infer  from  those  payments  that  he  intended  to 
make  no  charge  for  this  board.  Upon  the  undisputed  evi- 
dence we  think  he  was  clearlv  entitled  to  have  for  it  all  it 
was  reasona^bly  worth — especially  after  she  raised  her  claim 
from  §1.50  (according  to  her  letter),  to  8^.00  per  week,  for 
washes. 

Anv  amount  allowable  in  reason  for  that  would  liave 
extinguished  her  balance,  or  at  least  reduced  it  below  the 
sura  that  she  demanded  in  writing;  and  in  either  case  she 
would  not  be  entitled  to  anv  allowance  for  attornev's  fees, 
even  if  the  demand  in  writing  had  been  made  at  least  three 
days  before  the  suit  was  brought,  which  she  was  required, 
but  failed,  to  show. 


40  Appellate  Courts  of  Illinois. 

Vol.  49.]  O.  &  M.  Ry.  Co.  v.  Brown, 

Believing,  therefore,  that  the  instruction  was  wrong,  and 
that  the  finding  was  against  the  clear  weight  of  the  evi- 
dence, and  did  injustice  .to  appellant,  the  judgment  will  be 
reversed  and  cause  remanded. 


Ohio  &  Mississippi  By.  Co.  t.  Brown. 

1.  Variance,  Pleading  and  Evidence. — It  is  a  general  rale  that  an  ob- 
jection on  the  ground  of  a  variance  between  the  pleadings  and  tlie  proofs 
must  ha  specific  and  must  set  out  the  ground  relied  upon,  so  that  the 
plaintiff  may  avoid  the  objection  by  an  amendment, 

2.  Pleadings — Implied  Obligations. — Where  the  action  was  for  fail- 
ure to  keep  an  implied  obligation  that  the  shipper  of  live  stock  should 
have  time  to  sign  a  certain  writt-en  contract,  required  by  the  rules  of  the 
carrier  ^before  tlie  starting  of  the  train,  whereby  the  shipi^er  was  prevented 
from  taking  the  ti*ain,  and  thereby  the  stock  were  damaged  for  the  want 
ot  his  care  Bnd  attention,  it  was  not  necessaiy  to  set  out  the  written  con- 
tract according  ^  its  legal  effect  in  the  declaration,  nor  to  show  a  com- 
plitmce  with  its  conditions,  as  to  the  time  and  manner  of  preferring  a 

claim  for  damages. 

• 

Memorandum. — Action  for  damages.  Appeal  from  a  judgment  for 
plaintiff  ren tiered  by  the  Circuit  Court  of  Cass  County;  the  Hon.  Lyman 
LuVCEY,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  November 
tenu  A.  D.  1892,  and  affirmed.     Opinion  filed  Martsh  6,  1893. 

Appellant's  Brief,  Pollard  &  Wern'er,  Attorneys,  Henry 

Phillips,  of  Counsel. 

"  The  plaintiff  being  bound  to  state  his  contract  correctly, 
it  follows  that  a  misstatement  of  the  quality  or  nature  of 
defendant's  promise,  and  his  consequent  liability,  will  be  a 
fatal  error,  and  will,  if  the  defendant's  plea  put  the  fact  in 
issue,  subject  the  plaintiff  to  a  non-suit.  If  the  defendant's 
promise  or  engagement,  whether  it  be  verbal,  in  writing,  or 
under  se^xl,  embody  or  contain,  as  a  part  of  it,  an  exception 
or  ])roviso  wJiich  qualifies  his  liability,  or  in  certain  instances 
renders  him  altogether  irresponsible,  so  that  he  Avas  not  in 
law  absolutely  bound,  the  declaration  must  notice  the  excep- 
tion or  proviso,  or  there  will  be  a  fatal  misstatement.  Thus, 
where  the  declaration  stated  that  the  defendant  had  under- 
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taken  to  carry  and  deliver  goods  safely,  and  the  contract 
proved  was  to  carry  and  deliver  them  safely,  lire  and  robbery 
excepted,  it  was  lield  that  there  was  a  fatal  variance."  1 
Chitty  on  Pleading  (13th  Am.  Ed.  1859),  pp.  30S,  309. 

This  question  has  recently  been  considered  by  our  Supreme 
Court,  in  the  case  of  Wabash  Western  Ry.  Co.  v.  Friedman 
(March  24,  1892),  30  Northeastern  Hop.  353,  and  the  law,  as 
laid  down  by  Chitty,  followed. 

Appellee's  Brief,  R.  W.  Mills,  Attorney. 

This  suit  not  being  upon  a  contract  but  for  an  alleged 
willful  omission  of  a  plain  duty,  the  limitation  and  terms  of 
the  contract  are  not  applicable  or  binding  on  the  plaintiff. 
But  if  it  were  a  suit  upon  the  contract,  or  if  the  contract  in 
any  way  affected  the  plaintiff's  rights  in  the  suit,  neither 
the  limitation  of  six  months  nor  the  requirement  of  a  writ- 
ten claim  for  damages  in  ten  days  would  affect  his  right  to 
recover.  Courts  will  not  .permit  a  contract  to  be  inter- 
posed as  a  shield  against  gross  negligence  or  willful  neglect 
of  duty  by  a  common  carrier.  I.  C.  R.  R.  (-o.  v.  Road, 
37  111.  484;  Arnold  v.  I.  C.  R.  R.  Co.,  S3  Id:  273;  J.  S.  E.  R. 
E.  Co.  V.  South  worth,  135  Id.'  250. 

Opinion  of  the  Court,  Wall,  J. 

This  case  was  b3fore  us  at  a  former  term  (November, 
1891)  and  need  not  be  re-stated.  The  point  relied  upon  by 
the  plaintiff  then,  was  that  the  train  did  not  stop  at  the  ])lat- 
form  so  as  to  allow  him  to  get  aboard. 

An  additional  count  has  since  been  filed,  in  which  it  is 
alleged  that  the  defendant  did  not  allow  the  plaintiff  suffi- 
cient time  after  the  stock  were  loaded  to  procure  his  ship- 
ping contract  and  board  the  train,  whereby  he  was  pre- 
vented from  going  on  the  same  train  with  the  stock  and 
taking  care  of  the  same,  and  for  the  want  of  such  attention 
the  stock  was  injured,  etc. 

It  is  urged  the  court  erred  in  allowing  the  plaintiff  to 
introduce  the  written  contract  in  evidence  before  the  jury, 
because  it  is  not  the  contract  set  out  in  the  declaration. 


42  Appellate  Courts  of  Illinois. 

Vol.  49.]  O.  &  M.  Ry.  Co.  v.  Brown. 

The  declaration  does  not  undertake  to  describe  the  contract, 
and  refers  to  it  only  as  matter  of  inducement.  The  defend- 
ant made  no  objection  on  the  ground  of  variance,  but 
objected  generally  to  the  admission  of  the  evidence.  It  is  a 
general  rule  that  an  objection  for  variance  must  set  out  the 
specific  ground  relied  on,  so  that  the  plaintiff  may  avoid  the 
objection  by  an  amenchnent.  In  the  case  of  Wabash  R.  R. 
Co.  V.  Friedman,  30  N.  E.  Rep.  353,  cited  by  the  appellant 
in  support  of  this  point,  the  objection  was  specifically  made, 
and  the  Supreme  Court  say  the  plaintiflf  might  have  amended 
but  chose  not  to  do  so. 

We  are,  however,  inclined  to  think  it  was  not  necessary 
to  describe  the  contract  in  the  declaration. 

The  plaintiff's  complaint  is,  that  the  defendant  undertook 
to  carrv  the  stock  and  the  owner  for  a  certain  considera- 
tion — that  by  the  rules  of  the  carrier  it  was  necessary  for 
the  shipper  to  execute  a  written  contract  before  he  could 
take  passage  on  the  train — and  that  it  was  the  duty  of  the 
carrier  to  give  sufficient  time  to  comply  with  these  rules. 
The  action  is  not  for  negligence  in  transporting  the  stock, 
but  for  not  performing  an  implied  obligation  to  give  suffi- 
cient time  after  loading  the  stock,  to  enable  the  shipper  to 
board  the  train.  In  this  view  of  the  matter  it  was  not  nec- 
essary for  the  plaintiflf  to  set  out  the  contract  according  to 
its  legal  effect  in  the  declaration,  nor  to  show  a  compliance 
with  its  conditions  as  to  the  time  and  manner  of  preferring 
his  claim  for  damages.  Indeed  we  do  not  see  that  it  was 
neccssarv  to  offer  it  in  evidence  at  all.  Ilavino^  sold  the 
plaintiff  the  right  to  travel  upon  a  particular  train,  it  was 
the  duty  of  the  defendant  to  give  him  a  reasonable  oppor- 
tunity to  take  passage  thereon,  and  if  it  failed  to  do  so, 
it  became  liable  for  all  proximate  damages  occasioned 
therebv. 

Therefore,  the  only  question  for  the  jury  was,  whether 
sufficient  time  was  afforded  after  the  stock  were  loaded  and 
before  the  train  started.  There  Avas  conflict  as  to  this,  the 
evidence  offered  by  plaintiff  tending  to  support  his  conten- 
tion, and  that  for  defendant  tending  the  other  way. 
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Nobody  knows  precisely  how  many  minutes  elapsed,  and 
the  estimates  vary  considerably,  as  might  be  expected. 

It  is  urged  as  error,  that  one  witness  was  allowed  to  state 
that  after  plaintiff  had  got  his  contract,  there  was  not  time 
to  walk  down  to  the  place  where  the  train  was  before  it 
started,  because  this  called  for  tlie  opinion  of  the  witness. 
It  was  a  matter  of  opinion  as  to  the  distance,  the  time 
required  to  walk  it,  and  the  time  actually  allowed.  lie 
would  have  been  permitted  to  give  his  estimate  as  to  all 
these  in  detail,  and  we  think  there  tvas  no  error  in  allowing 
him  to  give  it  as  to  all  in  one  statement,  especially  as  we 
find  he  was  thorouffhlv  examined  and  cross-examined  as  to 
all  the  circumstances,  including  the  location,  distances,  what 
transpired  and  the  like. 

It  is  urged  the  court  erred  in  giving  the  first  instruction, 
because  it  ignored  the  various  terms  and  conditions  of  the 
contract  as  to  gross  negligence,  etc.  As  we  have  already 
observed,  the  plaintiff  was  not  suing  for  a  violation  of  the 
terms  of  the  contract. 

We  find  no  error  in  the  record  of  such  importance  as  to 
require  us  to  reverse  the  judgment.  It  will  therefore  be 
aflinned. 


Toledo^  St.  L.  &  K.  G.  B.  B.  Co.  y.  Kingman. 

1.  JRailroads— Damages  by  Fires,  etc. — When  an  injury  results  from 
fires  originating  on  the  right  of  way  of  a  raih-oad,  and  shown  to  be 
caused  by  sparks  thrown  out  by  an  engine,  a  prima  Jade  case  is  made 
for  the  plaintiff,  subject,  however,  to  be  rebutted  by  evidence  that  the 
company  used  a  very  high  degree  of  care  and  skill  to  avoid  inflicting 
the  injury  in  the  construction  and  operation  of  its  engine. 

2.  Instructions-^  Chmier  of  Premises  Injured  by  Fire. — In  action 
against  a  railroad  company  for  burning  a  meadow,  the  court  insti-ucted 
the  jury  that,  **  it  shall  not,  in  any  case,  be  considered  negligent  on  the 
part  of  the  owner  or  occupant  of  the  property,  that  he  has  used  the 
same  in  the  same  manner,  or  permitted  the  same  to  be  used  or  remain 
in  the  same  condition  it  would  have  been  used  or  remained,  had  no 
railroad  passed  through  or  near  the  property  so  injured.  Held,  proper 
under  the  evidence,  no  question  of  due  care  on  the  plain tiifa  part 
being  raised* 
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3.  Railroads — Damage  by  Fire — Use  of  Lands,  etc. — It  is  not  eiTor  to 
refuse  to  allow  a  witness  to  testify  to  facts  tending  to  show  that  a  meadow 
destroyed  by  fire,  would  produce  more  profitable  crops  of  com  than  of 
hay.  The  fact  that  the  land,  after  the  destruction  of  the  meadow  by 
fires,  had  it  been  cultivated  in  com,  would  have  yielded  a  crop  more 
valuable  than  in  hay,  is  a  matter  entirely  irrelevant  to  the  right  or 
amoimt  of  recovery. 

Memorandum. — Action  for  damages.  Appeal  from  a  judgment  for 
plaintiff,  rendered  by  the  Circuit  C^urt  of  Shelby  County;  the  Hon. 
James  A.  Creighton,  Circuit  Judge,  presiding.  Heard  in  this  ourt 
at  the  November  term,  A.  D.*  1892,  and  affirmed.  Opinion  filed  March 
6,  1893. 

Appellant's  Brief,  II.  A.  Neal,  Attorney. 

The  statute  means  that  if  fire  is  set  by  engines,  that 
creates  the  presumption  of  negligence,  and  unless  such  pre- 
sumption is  rebutted  by  defendant,  plaintiff's  case  is  made. 
But  such  presumption  may  be  rebutted,  and  is  in  fact  rebut- 
ted when  the  defendant  sliows  such  engines  were  equipped 
with  latest  improved  spark  arresters,  that  the  same  were  in 
good  repair,  and  that  such  engines  were  properly  and  cai:^- 
f  uUy  managed  by  competent  and  skillful  engineers;  and  Avhen 
thus  rebutted,  a  verdict  for  plaintiff  can  not  be  sustained 
unless  there  is  some  evidence  showing  negligence  other  than 
the  mere  fact  of  the  setting  of  the  fire.  C.  &  A.  R.  R.  Co.  v. 
Smith,  11  Brad.  348;  C.  &  A.  R.  R.  Co.  v.  Quaintance,  58 
111.  3S9;  T.  W.  &  W.  R.  R.  Co.  v.  Larmon,  67  111.  G8;  St. 
L.,  V.  &  T.  II.  R.  R.  Co.  V.  Funk,  85  111.  460;  I.,  B.  &  W. 
R.  R.  Co.  V.  Craig,  14  Brad.  407;  C.  &  N.  W.  R.  R.  Co.  v. 
Boiler,  7  Brad.  626;  I.  C.  R.  R.  Co.  v.  Mills,  42  111.  407. 

Appellee's  Brief,  Chas.  Bennett,  Attorney. 

This  case  is  so  nearly  like  Wabash  Railroad  Co.  v.  Smith, 
42  111.  App.  527,  which  has  recently  been  before  this  court, 
that  we  deem  it  unnecessary  to  cite  any  other  authority. 

Opinion  of  the  Court,  Boggs,  J. 

Fire  communicated  to  appellee's  premises  from  the  en- 
gines of  the  appellant  company,  burned  a  stack  of  hay,  some 
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1,^>00  rails  in  a  fence,  and  about  eighteen  acres  of  meadow. 
This  action  was  instituted  before  a  justice  of  the  peace  to 
recover  the  damages  thus  occasioned.  The  apj^Uant  com- 
pany brought  the  case  into  the  Circuit  Court  by  appeal  and 
this  is  an  appeal  from  the  judgment  in  favor  of  the  appellee 
in  the  Circuit  Court.  The  fires  in  question  originated  off 
the  appellant's  right  of  way,  and  it  is  conceded  that  the 
evidence  sufficiently  shows  that  they  wei*e  caused  by  sparks 
of  fire  thrown  out  by  engines  of  the  appellant.  This  made 
a  full  primu  faeie  case  for  the  appellee  and  charged  the 
appellant  with  negligence  (Sec.  104,  Chap.  114,  S.  &  C.  Stat- 
utes), subject,  however,  to  be  rebutted  by  evidence  that  the 
apj)ellant  used  a  very  high  degree  of  care  and  skill  to  avoid 
inflicting  the  injury.  It  has  been  held  that  under  the  cir- 
cumstances presented  in  cases  hereafter  cited,  that  this  stat- 
utory presumption  of  negligence  was  rebutted  by  showing 
that  the  engine  was  equipped  with  the  most  effective  appli- 
ances for  acresting  sparks  in  use  or  knowh  to  the  profession 
of  locomotive  engineers;  that  the  same  was  in  good  order 
and  repair  and  that  the  servants  in  charge  of  the  engine 
were  competent  and  experienced,  and  that  they  proj)erly 
and  carefully  handled  and  controlled  the  engine.  C.  &  A. 
R.  R.  Co.  V.  Quaintance,  58  111.  389 ;  T.  W.  &  W.  R.  R.  Co. 
V.  Larmons,  67  111.  68;  St.  L.,  V.  &  T.  H.  R.  R.  Co.  v.  Funk, 
85  111.  460;  I.  C.  R.  R.  Co.  v.  Mills,  42  111.  407.  All  this,  ap- 
pellant insists,  was  proven  in  the  case  at  bar.  The  uncon- 
tradicted testimony  was  that  the  engines  were  supplied  with 
the  necessary  spark  arresters,  but  it  can  not  be  said  that  the 
proof  as  to  the  condition  of  such  appliances  on  the  respect- 
ive dates  of  the  fires  was  of  the  most  satisfactory  diameter. 
The  first  of  the  fires  was  occasioned  on  July  23d  by  sparks 
or  cinder^  from  engine  No.  34,  and  the  last  fire  was  on  Au- 
gust 4th,  and  was  caused  by  engine  No.  46.  The  testimony 
of  John  Folk,  appellant's  master  mechanic,  and  of  John 
Kelly,  its  boiler  maker,  is  relied  upon  to  show  that  the 
"  spark  arresters  "  were,  in  good  condition  and  repair  at  the 
time  of  the  respective  fires.  The  master  mechanic  could 
not  fix  a  date  when  he  had  examined  these  appliances  upon 


46  Appellate  Courts  of  Illixois, 

Vol.  49.]  T.,  St.  L.  &  K.  C.  R.  R.  Ck).  v.  Kingman. 

■ 

either  engine.  He  made  examinations  onlv  when  his  atten- 
tion  was  called  to  them  and  the  occasion  required  an  exam- 
ination and  did  not  assume  to  know  the  condition  immedi- 
ately before  the  engines  went  out  upon  the  road  or  after 
they  returned  from  the  trips  in  question;  Mr.  Kelly  only 
testified  to  examinations  made  of  the  engines  some  days  after 
the  fires.  The  jury  were  warranted  from  the  evidence  in 
believing  that  cinders  as  large  as  a  "  small  hazel  nut "  were 
cast  by  the  engine  across  the  appellant's  right  of  way  and 
upon  the  appellee's  premises. 

It  has  frequently  been  held,  that  from  such  proof  an  infer- 
ence arises,  that  there  was  something  unsuitable  or  improper 
in  the  construction  of  the  engine,  or  in  the  appliances  in- 
tended to  arrest  the  escape  of  fire  or  sparks,  or  that  the 
same  was  not  in  good  order  and  repair.  8  Amer.  &  Eng. 
Ency.  of  Law,  page  8,  note  1. 

The  master  mechanic  stated  that  cinders  of  that  size  could 
not  escape  from  ail  engine  if  the  appliances  were  in  ortler, 
and  the  testimony  of  Mr.  Leonard,  one  of  the  ai)pellant's 
engineers,  was  to  the  same  effect;  Mr.  Leonard  also  testified 
that  it  was  the  "  firing  and  working  of  an  engine "  that 
caused  it  to  throw  sparks. 

There  was  no  proof  as  to  the  competency  or  experience 
of  the  "  fireman  "  on  either  engine.  When  the  evidence  is  all 
considered,  certainly  we  can  not  say  that  it  is  manifest  that 
the  jury  should  have  concluded  that  the  appliances  for  ar- 
resting sparks  were  in  good  order,  or  that  the  engines  were 
manned  by  competent,  experienced  firemen.  It  further  ap- 
peared from  the  evidence  that  the  engines  were  drawing 
long  trains  of  freight  cars,  at  a  high  rate  of  speed,  up  an 
ascendincj  grade,  which  demanded  rapid  exhaustion  of  steam, 
and  the  consequent  blowing  out  of  sparks  and  fire  to  a  much 
greater  extent  than  usual,  that  everything  was  dry,  and  the 
danger  of  communicating  fire  from  an  engine  great.  All 
of  this  was  proper  for  the  consideration  of  the  jury  in 
considering  whether  the  appellant  exercised  the  very  high 
degree  of  care  and  caution  necessary  to  rebut  the  statutory 
imputation  of  negligence. 
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The  first  instruction  given  for  the  appellee  omits  refer- 
ence to  any  duty  of  the  appellee  to  use  ordinary  care,  etc. 
For  this  reason  a  reversal  is  asked.  Sec.  104,  Chap.  114, 
R.  S.  (S.  &  C.  Statutes,  p.  ll>49),  upon  which  this  recovery 
is  based,  provides :  ''  It  shall  not  in  any  case  be  considered 
negligent  on  the  part  of  the  owner  or  occupant  6f  the  prop- 
erty injured,  that  he  has  used  the  same  in  the  same  manner, 
or  pennitted  the  same  to  be  used,  or  remain  in  the  same  con- 
dition it  would  have  been  used  or  remained,  had  no  railroad 
l)assed  through  or  near  the  property  so  injured."  Tlie  un- 
contradicted evidence  shows  that  the  ai)pellee  was  using 
her  property  as  this  statute  gave  her  the  right  to  do. 
There  was  no  question  of  ''  due  care  "  upon  her  part  raised 
by  any  evidence  in  the  case,  and  consecjuently  no  injury 
could  have  occurred  by  reason  of  the  omission  com- 
plained of. 

It  is  complained  that  the  court  refused  to  allow  the  wit- 
ness. Bolt,  on  cross-examination,  to  testify  to  facts  which 
the  appellants  contend  would  tend  to  show  that  the  meadow 
land  would  produce  more  profitable  crops  of  com  than  of 
hay.  It  is  argued  that  if  the  land,  after  the  destruction  of 
the  meadow  by  fires,  could  have  been  cultivated  in  corn,  and 
would  have  yielded  probably  a  crop  more  valuable  than  the 
hay  crop,  that  in  such  case  the  appellee  ought  not  to  be 
alloweil  damages  for  the  destruction  of  the  meadow.  The 
appellee  chose  to  devote  the  land  to  the  production  of  hay. 
She  had  the  right  to  do  so  and  had  secured  a  productive 
meadow  upon  it.  She  was  damaged  by  its  destruction  and 
was  entitled  to  recover  such  damages.  Whether  she  could 
more  profitably  employ  the  land  in  the  pnxluction  of  corn 
or  some  other  crop  was  entirely  irrelevant  to  the  right  or 
the  amount  of  such  recovery. 

Complaint  is  made  that  Bolt  was  pennitted  to  testify  as 
to  the  condition  of  the  right  of  way.  The  case  came  into 
the  Circuit  Court  by  api)eal  from  a  justice  of  the  peace. 
There  was  no  declaration  and  the  appellee  had  the  right  to 
introduce  testimony  tending  to  show  a  right  of  recovery  un- 
der the  provisions  of  Sec.  63,  Chap.  114,  It.  S.,  requiring  that 
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the  right  of  way  of  appellant  be  kept  clean  of  combustibles. 
As  the  evidence,  when  linally  heard,  did  not  warrant  a 
recovery  under  Sec.  63,  the  court,  at  the  request  of  the  ap- 
pellant, instructed  the  jury  that  it  was  wholly  immaterial 
whether  the  right  of  way  was  free  from  combustibles  or  not. 
We  do  not  think  the  appellant  has  just  cause  of  complaint 
of  such  action  of  the  court,  or  that  there  is  error  in  the  rec- 
ord in  any  other  respect.  The  judgment  must  be  and  is 
affirmed. 


Parr  et  al.  v.  Miller  et  al. 

1.  Schooh—Poicer  of  Trustees  to  Organize  New  Districts. — School 
trustees,  under  the  act  of  the  General  Assembly  approved  May  21, 
1889,  are  authorized  to  organize  new  school  districts  out  of  territory 
belonging  to  two  other  districts,  upon  a  petition  signed  by  the  legal  voters 
(two-thirds  in  number)  living  within  the  boiuidai'iee  of  the  proposed  new 
district. 

Meinorniidnm. — Certiorari  to  the  county  superintendent  of  schools. 
Appeal  from  a  judgment  rendered  by  the  Circuit  Court  of  McLean 
County;  the  Hon.  Thomas  F.  Tipton,  Circuit  Judge,  presiding.  Heard 
in  tliis  court  at  the  November  term,  A.  D.  1892,  and  aflii'med,  Ox)inion 
filed  March  6,  1893. 

The  opinion  of  the  court  states  the  case. 

Appellants'  Brief,  Frank  J.  Parr,  John  E.  Pollock,  and 

Joseph  M.  Weakly,  Atiorneys. 

This  is  an  attempt  to  organize,  under  section  4S  of 
the  Session  Laws  of  1889,  page  278,  which  is  divided  into 
three  paragraphs,  a  new  school  district  out  of  two  other 
districts.  The  petition  is  in  conformity  with  paragraph  three 
of  the  section,  but  not  in  conformity  with  the  first  and 
second  paragraphs  of  said  section.  We  claim  that  the  peti- 
tion for  the  new  district  must  comply  with  the  three  para- 
graphs of  the  section,  and  be  within  the  scope  of  all  three  in 
order  to  confer  jurisdiction ;  and  that  the  petition  for  the 
new  district  was  wholly  insufficient. 
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Sfitction  33  of  the  School  Law  of  the  Session  Laws  of  18S7, 
pai^e  291,  for  which  section  48  of  the  law  of  1889  is  a 
sul>stitute  and  an  amendment,  connects  each  of  the  three 
jKimirraphs  set  out  by  the  word  "  or."  The  laws  of  1889, 
leave  out  this  connecting  word.  It  is  believed  that  the 
legislature  had  the  intention,  therefore,  to  require  a  com- 
pliance with  all  three  of  the  paragraphs  of  section  48. 

L'^nder  the  statute  of  1887,  a  compliance  with  any  one  of 
the  j>aragraphs  in  said  section  33,  was  all  that  was  necessary 
to  the  formation  of  a  new  district.  The  legislature  acted 
wisely  in  amending  the  statute  so  that  all  three  of  the  para- 
graphs should  be  complied  with  ;  <?.  y.,  under  the  old  statute 
all  of  the  petitioners  might  live  in  one  of  the  old  districts, 
and  the  other  district,  which  was  sought  to  contribute 
to  the  new  district,  might  be  despoiled  of  its  territory  with- 
out a  single  ])erson  in  the  district  desiring  it.  It  will  be 
noticed  that  the  case  of  C'ari;ico  v.  The  re()i)le,  123  111.  200, 
was  decided  under  the  law  of  1881,  which  is  the  same  as  the 
law  of  1887. 

Appellees'    Brief,    "Welty.   Sterltno  &  McNulta, 

Attorneys, 

Appellants  raise  but  two  questions. 

First :  The  petition  should  conform  to  all  of  the  three 
paragraphs  of  section  48,  Laws  1889,  278. 

Second :  There  should  be  some  evidence  in  the  record 
outside  of  the  petition,  proving  that  the  allegations  in  the 
petition  are  true. 

As  to  the  first  point  we  believe  the  law  of  1889  is  iden- 
tical in  sense  and  substance  with  the  law  of  1881  on  this 
point,  and  as  to  the  requirements  of  a  petition  under  that 
law  we  cite  Carrico  v.  The  People,  123  111.  198. 

The  second  point  has  been  definitely  settled  by  the  courts. 
The  petition  needs  no  verification.  The  record  need  show 
no  verification.  If  the  allegations  of  the  petition  make  a 
case  under  the  law,  it  is  suffioient  to  give  the  trustees  juris- 
diction, and  they  must  exercise  their  own  discretion  as  to 
the  manner  of  considaring  it  and  a3  to  th3ir  own  decision, 
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being  only  bound  to  act  in  good  faith.  Trustees  v.  Tho 
People  ex  rel.,  121  III.  552;  Trustees  v.  The  People  ex  rel., 
25  111.  App.  25;  Brown  v^  Roberts  et  al.,  23  111.  App.  401. 

The  law  presumes  that  they  did  what  it  requires  of  them. 
Section  53,  page  280,  Session  Laws  188i>;  McManus  v. 
McDonough,  107  111.  95. 

Opinion  of  the  Court,  Coogs,  J. 

The  board  of  trustees  of  T.  24  N.,  R.  4,  E.  3d  P.  M..  in 
McLean  County,  Illinois,  organized  a  new  school  district 
composed  of  territory  taken  out  of  two  existing  districts. 
Tins  action  of  the  trustees  was  sustained  by  the  superintend- 
ent of  schools  of  the  county  on  appeal. 

The  school  directors  of  the  districts  out  of  which  the  ter- 
ritory for  the  new  district  was  taken  by  petition  to  the  Cir- 
cuit Court  of  McLean  County,  caused  the  record  of  tho 
estabh'shment  of  such  new  district  to  be  brought  into  court 
by  a  writ  of  certiorari.  The  court  sustained  the  record  and 
quashed  the  writ.  This  is  an  appoal  by  the  petitioning 
directors  from  the  judgment  of  the  Circuit  Court. 

Two  questions  only  arise :  The  first  is,  are  school  trustees 
under  the  act  of  the  General  Assembly,  approved  May  21, 
1889,  authorized  to  organize  a  new  school  district  out  of  ter- 
ritory belonging  to  two  other  districts  upon  a  petition  signed 
only  by  legal  voters  (two-thirds  in  number)  living  \vithin  the 
boundaries  of  the  proposed  new  district.  The  other  question 
is,  must  the  record  of  the  proceedings  of  the  trustees  in  tho 
organization  of  such  new  district,  show  aifirmatively  that 
the  allegations  of  facts  contained  in  the  petition  were  sup- 
ported by  evidence  presented  to  and  heard  by  the  board. 

The  question  last  mentioned  is  disposed  of  by  the  con- 
struction we  are  disposed  to  put  upon  the  final  sentence  of 
Sec.  53  of  the  act  mentioned,  which  is  as  follows :  "  After 
the  trustees  shall  consider  a  petition  no  objection  shall  be 
thereafter  raised  as  to  its  form,  and  their  actions  shall  be 
prim^a  facie  evidence  that  all  the  formal  requirements  have 
been  complied  with."  The  substance  of  the  proceeding  at 
bar  is  the  proposed  change  asked  for  by  the  petitioners. 
Before  the  trustees  could  consider  this  question,   certain 
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requirements  of  the  statute  must  be  complied  with.  While 
these  requirements  are  important  and  touch  the  jurisdiction 
and  jx)wer  of  the  trustees,  yet  they  are,  as  to  the  substance 
of  the  proceedings,  preliminar}'-,  and  in  a  sense  formal,  and 
it  is  in  that  sense  that  the  word  formal  is  used  in  said  Sec. 
53,  The  preliminaries  must  be  determined  by  the  commis- 
sioners before  the  real  matter  in  issue  is  considered,  and  the 
fact  that  the  commissioners  advanced  to  the  consideration 
of  and  acted  upon  the  material  and  substantial  matters  of 
the  })roceeding  is,  by  force  of  the  statute,  we  think  to  be 
accepted  diS  prima  facie  evidence,  that  all  requirements  pre- 
liniinarv  to  a  leoral  consideration  of  such  matters  has  been 
complied  with. 

Whether  the  petition  invested  the  trustees  wdth  power  to 
act  remains  to  be  determined.  The  i)etition  asks  for  the 
formation  of  a  new  school  district  out  of  territory  belonging 
to  two  other  districts. 

Trustees  have  power  to  make  changes  in  districts  only  in 
certain  respoots  as  enumerated  in  Sec.  7(>,  Chap.  122,  R.  S., 
(3<1  Vol.  S.  &  C.  Stat.  1159)  namely,  first,  to  divide  or  consol- 
idate districts;  second,  to  organize  a  new  district  out  of  ter- 
ritory belonging  to  two  others;  third,  to  detach  territory 
from  one  district  and  add  same  to  another  district  adjacent 
thereta 

The  powders  thus  given  are  not  to  be  exercised  by  the 
trustees  upon  their  own  motion,  but  only  when  they  are 
j>etitioned  so  to  do.  Sec.  77  of  the  same  chapter  provides 
for  such  petitions,  and  it  is  as  follows : 

^'  Sec,  77.  No  change  shall  be  made  as  provided  for  in 
the  preceding  section,  unless  petitioned  for — 

First,  by  a  majority  of  the  legal  voters  of  each  of  the 
districts  affected  by  the  proposed  change. 

Second,  by  two-thirds  of  the  legal  voters  living  wutliin 
certain  territory  described  in  the  petition,  asking  that  the 
said  territory  be  detached  from  one  district  and  added  to 
another. 

Third,  bv  two-thirds  of  all  the  leri^al  voters  living:  within 
certain  territory,  containing  not  less  than  ten  (10)  families, 
asking  that  said  territory  may  be  made  a  new  district." 
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Of  the  different  petitions  thus  provided,  the  third,  it  is 
clear  from  the  words  of  the  stiitute,  is  to  be  us3d  when  the 
organization  of  a  new  district  is  sought.  The  petition  in 
the  case  at  bar  seeks  the  creation  of  a  new  district,  and 
meets  all  the  requirements  of  a  petition  of  the  third  class. 

It  is,  however,  urged  that  it  should  meet  the  require- 
ments of  each  and  every  class  of  petitions  mentioned  in  the 
section.  We  think  not.  The  purpose  of  a  petition  is  to 
empower  the  trustees  to  consider  theiwlvisability  of  making 
the  proposed  change.  If  two-thirds  of  the  legal  voters,  liv- 
ing in  certain  territory,  desire  and  petition  to  be  detached 
from  one  district  and  added  to  another,  they,  we  think, 
have  a  right  to  have  their  desires  heai-d  and  considered  by 
the  trustees.  A  petition  of  the  second  class  secures  them 
this  right.  So,  if  two-thinls  of  the  legal  voters,  living  in 
a  certain  territory,  containing  not  less  that  ten  families, 
desire  and  petition  that  such  territory  be  made  a  new  dis- 
trict, thev  are  entitled  to  have  their  desires  considered  and 
acted  upon  by  the  board  of  trustees,  their  petition  beinc^ 
of  the  third  class.  It  must  be  ke]>t  in  mind  that  it  is  only 
the  right  of  citizens  to  have  their  grievances  and  desires 
brought  before  the  trustee  for  consideration  that  is  in- 
volved. 

The  legal  voters  of  the  district  or  districts  affected  by 
the  proposed  changes,  are  entitled  to  be  heard  before  the 
trustees,  or  upon  ai)peal,  as  to  the  propriety  of  granting 
the  prayers  of  such  petitioners,  but  we  do  not  think  it  was 
the  legislative  intent  that  the  requisite  number  of  legal 
petitioners,  who  might  present  a  petition  of  the  second  or 
third  class,  should  be  denied  a  hearing,  unless  a  majority 
of  all  the  legal  voters  of  the  district  or  districts  affected 
by  the  proposed  change,  would  join  in  asking  that  such 
hearing  be  granted. 

The  construction  we  are  constrained  to  give  the  statute 
is  consistent  with  the  words  employed  by  the  legislature 
and  accords  the  larger  measure  of  liberty  to  the  citizen. 

If  the  views  expressed  are  correct,  it  follows  that  the 
judgment  of  the  Circuit  Court  must  be,  and  it  is  affirmed. 


Third  District — November  Term,  1892.      63 

Hayward  ▼.  Loper. 


Hayward  et  al.  t.  Loper  et  al.^  Execators^  etc. 

1.  WiUn — Construction. — It  is  a  familiar  rule  of  construction  that  a 
testator  is  presumed  to  dispose  of  all  his  estate,  and  it  has  bi^en  said  tliat 
the  idea  of  any  one  deliberately  proposing  to  die  testate  as  to  a  portion  of 
his  estate,  and  intestate  as  to  another  portion,  is  so  unusual  in  the  history 
of  testamentary  dispositions,  as  to  justify  almost  any  construction  to 
airoid  it. 

2.  Wills  —  Residuary  Legatees  —  Presumption. — A  testator  in  his 
original  will  made  provision  for  his  wife  and  then  made  the  following 
specific  beciuests:  To  his  dauijhter  Lodusky,  |3,000;  to  his  daughter 
Leni,  |1,500;  to  his  son,  Cruce  V.  Loper,  one  dollar;  to  his  granddaughter 
Nellie  W.  Sherman,  $1,500;  to  his  granddaughter  Dellie  M.  Sher- 
man, $1,500;  and  then  directed  that  all  the  residue,  togt'ther  with  the 
wife's  portion  at  her  death,  be  dividi'd  into  three  equal  shares  or  parts, 
and  given  as  follows:  One  of  said  equal  shares  or  parts  to  Gideon  B. 
Loper,  one  to  Ophelia  Loper,  and  one  to  Adriana  Loper,  thus  disposing 
of  his  entire  estate. 

By  a  codicil  he  recited  in  detail  the  provisions  of  the  original  will,  by 
which  be  disposed  of  the  residue  of  his  estate,  in  ecjual  parts,  to  Gideon 
B.  Loper  and  his  two  daughters,  Ophelia  and  Adriana,  and  then  declared 
that  the  share  of  Gideon  B.  Loper  be  reduced  the  amount  of  $5,000, 
the  share  of  his  daughter  Ophelia  be  reduced  the  amount  of  $8,000,  and 
the  share  of  his  daughter  Adriana  be  reduced  $3,600.  This  codicil 
made  no  disposition  of  these  reductions.  The  reasonable  presumption  is 
that  after  the  making  of  the  original  will  the  testator  disposed  of  a  por- 
tion of  his  estate  and  gave  such  poi-tion  or  its  proceeds  to  the  residuary 
legatees,  in  the  une<iual  amounts  mentioned  in  the  codicil,  and  that  the 
reductions  there  stated  were  to  be  considered  only  as  between  the  recipi- 
ents of  his  bounty,  in  equalizing  their  shares  in  the  residue,  and  that  he 
had  not  intended  to  withdraw  the  aggregate  from  them,  and  leave  it 
undisposed  of. 

3.  Advancements, — A  person  after  making  his  will,  by  which  he  be- 
queathed to  a  daughter  the  sum  of  three  thousand  dollars,  made  an 
arrangement  by  which  he  advanced  to  her  the  amount,  and  took  from 
her  the  following  note: 

"$3,000,  Chesterfield,  III.,  Feb.  1,  1875. 

after  date  I  promise  to  pay  to  the  order  of  A. 

W.  Loper,  note  to  run  during  my  natural  life,  three  thousand  dollars, 
value  received,  with  eight  per  cent  per  annum  from  date. 

Lodusky  Hayward." 
At  the  death  of  the  testator  it  was  insisted  on  behalf  of  the  maker 
that  the  note  was  not  payable  until  her  death,  and  that  she  was  entitled 
to  her  legacy  in  money.  It  teas  held,  that  the  word  my  should  be  read 
his,  and  that  the  note  was  payable  at  the  death  of  the  payee,  who  was  the 
testator. 
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Memornndum. — Bill  to  construe  a  will.  Appeal  from  a  judgment 
rendered  by  the  Circuit  Court  of  Macoupin  County;  the  Hon.  Jesse  J. 
Phillips,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  Novem- 
ber term,  A.  D.  1892,  and  affirmed.     Opinion  filed  March  G,  1893, 

Appellants'   Brief,  Victor  M.  Gore  and  Anderson  & 

Bell,  Attorneys. 

When  an  instrument  is  couched  in  plain  terms,  having  a 
distinct  and  perfect  idea,  there  is  no  room  for  construction. 
Bowers  v.  Porter,  4  Pick.  (Mass.)  198;  Carr  v.  Jeannesett,  2 
McCoi-d  (S.  C.)  GCr,  The  People  v.  N.  Y.  Cen.  Ey.  Co.,  24 
N.  Y.  485,  488. 

''  In  construing  a  will  the  intention  of  the  testator  as 
manifested  by  the  words  used  must  prevail."  Banta  v. 
Boyd,  118  111.  186.  "  Where  the  meaning  is  clear  from  un- 
mistakable language,  the  will  interprets  itself,  and  subsid- 
iary facts  are  not  to  be  introduced  in  order  to  create  a 
doubt."  Iluber's  Appeal,  80  Pa.  St.  34:8.  In  the  case  of 
Martindale  v.  Warner,  15  Pa.  St.  471,  the  Supreme  Court 
of  Pennsylvania  says :  "  Technical  rules  of  construction  are 
only  ap]>licable  to  wills  in  cases  of  doubtful  interpretation, 
and  are  never  allowed  to  defeat  a  plain  intent  expressed." 
A  will  is  to  ba  so  c:>astraod  as  to  give  effect  to  every  pirt; 
so  that  in  the  construction  e\ery  provision  and  every  clause 
will  be  given  its  proper  force  and  effect.  Bland  v.  Bland, 
103  111.  11;  Kountree  v.  Talbot,  89  111.  249;  Burgan  v.  Cahill, 

55  111.  160. 

m 

In  the  event  of  repugnance  between  two  pro^^sions,  eflFect 
will  be  given  to  the  latter  provision  as  against  a  former 
repugnant  provision;  and  efifect  will  be  given  to  the  full 
extent  of  the  woitls  used  in  the  latter  clause.  In  McNeill  v. 
Caruthers,  4  Brad.  (111.)  552,  this  court  lays  down  the  rule 
as  follows :  '*  It  is  a  rule  in  the  construction  of  wills  that 
a  latter  clause  which  is  repugnant  to  a  former  provision,  is 
to  be  considered  as  an  intention  to  modify  or  abrogate  the 
former."  To  same  effect  see  Brownfield  v.  Wilson,  78  111. 
467,  and  Osborn  v.  Bank,  116  111.  130. 

A  testator  is  i)resumcd,  when  he  makes  his  will,  to  dispose 
of  all  his  property.    This  presumption  may  bo  rebutted  in 
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many  ways,  but  certainly  in  no  way  more  effectually  than 
by  the  provisions  of  the  will.    Biggins  v.  Dwen,  luO  111. 

^  "  A 

Appelleks'  Beief,  L.  P.  Peebles  and  Rinaker  &  Rinaker, 

AnORNEYS. 

The  le;^al  presumptions  against  intestacy  and  double  por- 
tions, require  a  contrary  construction. 

''  The  idea  of  any  one  delilx?rately  purposing  to  die  tes- 
tate as  to  a  portion  of  his  estiite  and  intestate  as  to  another 
portion,  is  so  unusual  in  the  history  of  testixmentary  disposi- 
tion as  to  justify  almost  any  construction  to  avoid  it."  2 
Redfield  on  Wills,  2P>."i;  2  Jarman  on  Wills,  401),  quoted  in 
Schofield  V.  Olcott,  120  111.  362. 

It  is  a  rule  of  law  that  between  two  equally  probable  inter- 
pretations,  that  one  is  to  be  ado[)ted  which  prefers  a  testa- 
tor's heirs  to  a  stranger  or  avoids  intestacy.  2  Woerner's 
kw  of  Administration,  883;  Taubenhan  v.  Dunz,  20  Brad. 
2(52;  125  111.  524. 

"  In  the  absence  of  a  clearly  expressed  intention  to  the 
contrary,  it  will  be  presumed  that  the  testator  intended  by 
will  to  dis]K)se  of  his  entire  estate."  2  Rtnlfield  on  Wills, 
page  4r,4,  Sec.  18;  Siddons  v.  Cockrell,  131  111.  053;  .Mission- 
aiy  Soc.  V.  Mead  et  ai.,  131  111.  338;  Ilig^ins  v.  Dwen, 
100  111.  554;  Taub(>ulian  v.  Dunz,  125  111.  524;  Jenks  v. 
Jackson,  127  III.  341. 

"  And  so  strong  is  this  presemption,  that  the  courts  will 
adopt  any  reasonable  construction  to  give  a  will  elfect  to 
dispose  of  a  testator's  entire  property,  rather  than  to  hold 
an  intention  to  die  testate  in  part,  and  intestate  as  to  other 
pro])erty.''  Schofield  v.  Oleott,  120  111.  302;  Uedtield  on 
Wills  (Ed.  of  LSOO),  442;  Hamlin  v.  U.  S.  Express  Co.,  loTlU. 
443;  Jolinson  v.  Johnson,  98  111.  504. 

Opixtox  of  the  Court,  Wall,  J. 

This  proceeding  originated  in  tlie  County  Court  on  petition 
of  the  executors  of  Adriana  W.  Loj^r,  deceased,  for  an  order 
of  dLstribution.    The  case  was  removed  by  appeal  to  the 
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Circuit  Court  where  it  was  again  heard  and  an  order  of  dis- 
tribution was  made,  from  which  an  appeal  has  been  prose- 
cuted to  this  court. 

Two  questions  are  presented:  1st,  as  to  the  construction 
of  the  wiU  and  codicils;  2d,  as  to  the  construction  of  an  in- 
strument for  the  payment  of  money  signed  by  Lodusky 
Hay  ward  and  payable  to  the  deceased. 

By  the  original  will  the  testator  disposed  of  his  whole 
estate,  giving  his  homestead  with  the  household  furniture, 
etc.,  to  his  wife  for  her  natui*al  life,  a  special  legacy  of 
S3,()0()  to  his  daughter  Lodusky,  a  special  legacy  of 
§1,500  to  his  daughter  Leni,  the  same  to  each  of  his  two 
granddaughters,  ^1  to  his  son  Cruce,  and  the  residuum  of 
his  estate,  together  with  the  wife's  portion  at  her  death,  to  be 
divided  into  three  equal  shares,  one  to  his  son  Gideon  B., 
one  to  his  daughter  Ophelia,  and  one  to  his  daughter 
Adriana. 

By  another  clause  he  speciallj''  declared  that  he  desired 
the  three  last  named  children  to  share  equally  and  alike 
in  all  his  pro])orty  after  the  payment  of  the  spcciid  lega- 
cies.    The  will  was  dated  Mav  27,  1873. 

On  the  22d  of  April,  1871!>,  the  testator  executed  a 
codicil  in  which,  after  reciting  the  provisions  of  the  will 
as  to  the  residuary  legatees  and  devisees,  he  provided  as 
follows : 

"  First.  That  the  share  of  my  son  Gideon  B.  Loper  be 
reduced  the  amount  of  fifty  hundred  dollars  (85,000.) 

Second.  That  the  share  of  my  daughter  Ophelia,  the 
wufe  of  Henry  Duckels,  be  reduced  the  amount  of  eighty 
hundred  dollare  (88,000.) 

Third.  That  the  share  of  my  daughter  Adriana,  the  wife 
of  Charles  Wright,  be  reduced  the  amount  of  thirty-six 
hundred  dollars  (83,000.)'' 

On  the  20th  of  August,  1889,  he  made  another  codicil  by 
which  he  gave  his  son  Cruce  a  certain  tract  of  land  for  his 
natural  life,  and  after  his  death  the  same  was  to  be  divided 
between  the  heirs  of  the  said  Cruce,  share  and  share  alike. 

It  is  insisted  on  behalf  of  the  special  legatees  that  the  sums 
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montioned  in  the  first  codicil,  of  C5,000,  $8,000  and  S-'^.^^OO, 
to  be  reduced  as  to  the  several  shares  of  Gideon,  Ophelia 
and  Adriana,  aggregating  $1G,G00,  were  to  be  withdrawn 
from  the  residuum  and  to  become  intestate  estate,  and  this 
presents  the  first  question  for  determination. 

We  think  it  is  quite  apparent  the  testator  had  no  inten- 
tion to  take  s^.ch  an  amount  from  the  residuary  legatees, 
and  leave  it  as  an  intestate  property.  lie  manifested  a  clear 
purpose  to  dispose  of  all  of  his  estate  by  will.  He  had 
given  to  Grace,  before  the  original  will  was  made,  all  he 
then  intended  him  to  have,  and  took  his  receipt  for  it,  as  he 
stated  in  the  will 

For  reasons  satisfactory  to  himself  he  gave  unequal 
amounts  to  his  daughters  Loduslcy  and  Leni.  He  gave 
si>ecial  sums  to  his  granddaughters,  and  he  made  a  special 
provision  for  his  wife.  Having  done  this  he  gave  the  resi- 
due to  his  three  children — Gideon,  Ophelia  and  Adriana, 
and  added  a  seemingly  unnecessary  clause  for  the  pur[)ose 
of  emphasizing  his  purpose  that  they  were  to  have  the 
entire  residuum. 

In  the  first  codicil  he  recites  in  detail  that  he  had  given 
them  each  one-third  part  of  his  property,  real  and  ])ors<)nal, 
after  special  legacies  were  paid,  and  manifests  no  desire  to 
change  this  general  provision  for  their  benefit,  merely  pro- 
viding that  their  respective  shares  should  be  reduced  in 
unequal  amounts. 

Here  was  a  recognition  that  each  was  to  have  a  share — 
one-third  of  the  residuum — but  no  hint  that  the  aggregate  of 
these  unequal  amounts  was  to  be  tiiken  out  of  the  residuum 
and  regarded  as  intestate  estate. 

And  finally,  he  made  his  second  codicil,  by  which  he  ffave 
his  son  Cruce  the  use  of  a  certain  tract  of  land  for  his  life, 
with  remainder  to  his  children.  All  this  is  inconsistent 
with  the  idea  of  leaving  S1(>,000  intestate. 

If  we  consider  the  effect  of  so  doing  the  inconsistency  is 
the  more  apparent. 

One-third  of  the  amount,  over  8^,000,  would  go  to  his 
wife  as  her  absolute  estate,  and  the  residue  would  be  divided 
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into  seven  shares  of  something  over  $1,000  each,  thus  add- 
ing one-half  to  the  special  legacy  of  Lodusky,  doubling  that 
of  Leni  and  of  the  granddaughters,  adding  $1,600  to  Cruce, 
to  whom  he  had  given  but  $1  for  the  reason  stated,  and 
giving  the  same  amount  to  Gideon,  Ophelia  and  Adriana. 
And  further,  it  appears  that  this  sum  of  $10,600  would  not 
remain  after  deducting  the  special  legacies  from  the  estate. 

It  is  to  be  presumed  that  the  testator  would  not  have  so 
miscalculated.  He  knew  what  his  estate  was  worth,  and  if  ho 
had  intended  such  a  result  as  here  shown,  he  would  have 
used  very  different  means  to  reach  it.  So  absurd  a  result 
was  certainly  not  in  his  mind  as  to  provide  for  a  residuum 
and  at  the  same  time  to  provide  for  a  withdrawal  therefrom 
of  a  larger  sum  than  the  residuum  itself,  to  be  left  as 
intestate  estate. 

It  is  a  familiar  rule  of  construction,  that  a  testator  is  pre- 
sumed to  intend  to  dispose  of  all  his  estate,  and  it  has  been 
said  that  "  the  idea  of  any  one  deliberately  proposing  to  die 
testate  as  to  a  portion  of  his  estate,  and  intestate  as  to 
another  portion,  is  so  unusual  in  the  history  of  testamentary 
dispositions,  as  to  justify  ahnost  any  constniction  to  avoid 
it."  2  Eed.  on  Wills,  225;  2  Jar.  on  Wills,  469;  Scliofteld  v. 
Olcott,  120  111.  302.  The  reasonable  presumption  is,  that 
after  the  making  of  the  original  will,  the  testator  disposed 
of  a  portion  of  his  estate  and  gave' such  portion,  or  its  pro- 
ceeds, to  the  residuary  legatees,  in  the  unequal  amounts 
mentioned  in  the  codicil,  and  that  the  reductions  there  stated 
were  to  be  considered  only  as  between  them  in  equalizing 
their  shares  in  the  residuum,  and  that  he  did  not  intend  to 
withdraw  the  aggregate  from  them  and  leave  it  undisposed 
of.  Indeed,  proof  was  offered  which  would  have  shown 
such  a  division  of  a  part  of  his  property,  equal  to  the  amounts 
"reduced"  by  the  codicil,  but  the  court  declined  to  hoar  it, 
and  this  ruling  is  assigned  as  a  cross-error  by  the  a])pellees. 

The  briefs  of  counsel  call  our  attention  to  a  number  of 
adjudged  cases,  which  are  supposed  to  throw  light  upon  the 
main  question. 

We  find  but  little  benefit,  or  assistance,  from   adjudi- 


Third  District — November  Term,  1892.       59 


Hay  ward  v.  Loper. 


cations  in  other  cases,  for  the  reason  that  the  wills  under 
consideration  in  those  cases  are  unlike  this  and  unlike  each 

» 

other. 

IfVe  must  therefore  apply  the  <:^eneral  rules  of  construction, 
which  are  not  the  subject  of  disa^^reement  between  counsel, 
to  the  ])eculiar  case  before  us,  and  reach  such  conchision  as 
seems  most  consonant  with  reason. 

We  are  inclined  to  hold  that  the  Circuit  Court  properly 
construed  the  will  and  the  codicils,  regardless  of  the  proffered 
evidence,  and  it  is  not  ntcesharv  to  consider  the  matter 
assigned  as  cross-error. 

The  second  question  arises  U])on  the  action  of  the  court, 
in  granting  the  request  of  the  executors  to  bo  allowed  to  pay 
the  specific  legacy  to  Lodusky  Hay  ward,  by  surrendering  to 
her  a  note  held  by  the  deceased,  against  her,  for  the  amount 
of  her  legacy,  S:],000. 

Soon  after  the  execution  of  the  will,  the  husband  of 
Lodusky,  residing  with  her  then  in  Minneapolis,  wrote  to 
the  deceased,  suggesting  that  it  would  be  agreeable  to  them 
to  take  whateveV  sum  would  be  hers  under  the  will  and  j)ay 
interest  upon  it  during  the  life  of  the  testator,  and  it  was 
finally  agreed  that  this  should  be  done,  and  that  she  should 
give  her  note  for  the  sum  of  S8,()00,  payable  at  the  death  of 
the  testator,  with  interest  at  eight  per  cent  per  annum. 
The  rate  of  interest  then  obtainable  in  IMinneapolis  was 
higher  and  the  arrangement  was  a  good  one  for  her,  for  that 
reason,  if  for  no  other. 

The  correspondence  was  all  botweon  her  husband  and  the 
testator,  but  she  admits  in  her  answer  to  the  ]>etition  that 
her  husband  was  acting  for  her  and  with  her  consent. 

The  note  was  written  at  the  dictation  of  the  testator  by 
his  daughter  Leni,   and  was  signed  by  said   Lodusky,   as 
follows : 
§3,000.  Chesterfikld,  III.,  February  1,  1875. 

after  date  I  promise  to  pay  to  the  order  of  A.  W. 

Loper,  note  to  run  during  my  natural  life,  three  thousand 
dollars,  value  received,  w^ith  eight  per  cent  per  annum  from 
date. 

(Signed)  Lodusky  L.  IIaywakd. 
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It  is  now  insisted  on  behalf  of  the  maker,  Lodusky,  that 
it  is  not  payable  until  her  death,  and  that  she  is  entitled  to 
her  legacy  in  money. 

The  words  "  note  to  run  during  my  natural  life,"  were 
dictated  by  the  testator  and  were  written,  as  testified  by 
Leni,  just  as  dictated,  the  word  my  being  used  where  A/^  was 
intended,  or  where  that  meaning  was  intended.     - 

Lodusky  admitted  more  than  once  that  the  note  was  pay- 
able at  his  death,  and  though  she  had  promi)tly  paid  the 
interest  for  fifteen  years  she  ceased  to  do  so  when  he  died. 
It  was  the  intention  of  all  parties  that  by  this  arrangement 
she  was  to  secure  her  legacy  in  advance  and  to  make  the 
note  payable  at  his  death,  not  at  hers.  He  was  not  skilled 
in  the  use  of  language,  as  is  cvi<lent  from  the  correspondence 
between  him  and  Hay  ward  and  from  other  writings  in  proof, 
and  there  can  be  no  doubt  that  by  mere  mistake  the  note 
was  written  as  now  appears. 

It  was  not  the  intention  that  the  money  should  be 
refunded,  vet  this  would  have  been  necessary  had  she  died 
first,  if  the  terms  of  the  instrument  arc  to  be  taken  literally. 
The  County  Court  had  the  requisite  equity  power  to  treat 
the  note  as  the  parties  intended  it  in  settling  the  estate,  and 
the  Circuit  Court  had  similar  power  when  hearing  the  case 
on  aj)i)eal.  We  are  of  opinion  the  case  was  correctly 
decided  by  the  Circuit  Court,  and  the  judgment  will  be 
affirmed. 


Lucas  T.  City  of  Macomb. 

1.  Clixes and  Villages— PeddlcTs  License— Ordinances. — An  ordinance 
may  be  partly  good  and  partly  bad,  when  the  parts  are,  in  themselves, 
entire  and  distinct  from  each  other.  The  difficulty  is  in  determining 
whether  the  good  and  bad  parts  are  capable  of  being  separated. 

2.  Ordinance — Void  in  Part,  Void  in  All. — ^A  city  ordinance  enacted 
that  **  any  person  who  shall,  within  the  limits  of  said  city,  without  pro- 
curing a  license  therefor,  carry  on  the  trade,  business  or  occupation 
of  (among  others)  peddler,  shall  on  conviction  thereof,  forfeit  to  said  city 
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not  less  than  $5.00  nor  more  than  $200  for  each  offense,"  with  a  j^roviso 
**  that  no  license  shall  be  required  for  the  selling  of  an  v  articles  man- 
ufactured and  sold  by  bona  fide  residents  of  said  city,  or  that  are  exempt 
from  license  by  the  statute  of  the  State  of  Illinois,  or  for  orders  and  sales 
at  wholesale."  It  was  conceded  that  the  proviso  was  void,  but  contendcnl 
that  the  proviso  might  be  rejected  and  the  rest  of  the  ordinant-e 
upheld  as  valid.  It  was  held  that  the  proviBo  was  so  oonneottHl  with  the 
preceding  portion  of  the  ordinance,  as  a  condition,  consideration  or  com- 
pensation for  it,  as  to  warrant  the  conclusion  that  the  parts  were  intended 
as  a  whole  and  that  one  part  would  not  have  been  adopted  without  the 
other,  and  that  the  ordinance  is  void« 

Memorandnm. — Action  for  violation  of  an  ordinance.  Writ  of  error 
to  the  McDonough  Circuit  Court,  rendered  in  that  court  to  reverse  a 
judgment  in  favor  of  the  appellee;  the  Hon.  Charles  J.  Scofield,  Cir- 
cuit Judge,  presiding.  Heard  in  this  court  at  t:ie  November  term,  1892. 
Opmion  filed  March  6,  1893. 

Plaintiff's  Statement  of  the  Case. 

On  March  7,  1892,  plaintiff  in  error  was  arrested  by  the 
marshal,  on  view,  charged  with  viohiting  one  of  its  alleged 
ordinances,   which  prohibited  peddling  without  a  license. 

He  was  subsequently  tried  before  a  justice  of  the  |)eace, 
and  fined  $5  and  costs;  an  appeal  was  taken  to  the  Circuit 
Court  of  McDonough;  a  jury  was  waived,  the  cause  was 
there  tried,  and  he  was  fined  $5  and  costs. 

Plaintiff's  Brief,  Geo.  D.  Sherman   &   Wm.   W.  Tunni- 

cuFF,  Attorneys. 

"  An  ordinance  can  be  partly  good  and  partly  bad  only 
when  the  parts  are,  in  themselves,  entire  and  distinct  from 
each  other."     17  Am.  and  Eng.  Ency.  Law,  p.  2(55. 

"  Must  be  impartial,  fair  and  general,  as  it  would  be  un- 
reasonable and  unjust  to  make,  under  the  same  circum- 
stances, an  act  done  by  one  person  penal,  and  if  done  by 
another  not  so;  ordinances  which  have  this  effect  can  not  be 
sustained.  Special  and  unwarranted  discrimination,  or  un- 
just or  oppressive  interference  in  particular  cases,  is  not  to 
be  allowed.  The  powers  vested  in  municipal  corporations 
should,  so  far  as  practicable,  be  exercised  by  ordinances 
general  in  their  nature  and  impartial  in  their  administra- 


62  Appellate  Courts  op  Illinois. 

Vol.  49.]  Lucas  v.  City  of  Macomb. 

tion."  Dillon,  Manicip.  Corp.,  Sec.  250;  Tugiiian  v.  City  of 
Chicago,  78  III.  405;  City  of  Chicago  v.  rtumpff,  45  111/  90; 
lloefling  V.  City  San  Antonio  (Tex.),  20  S.  W.  Rep.  85,  June 
21),  1802;  .City  of  Lake  View  v.  Tate,  180  111.  247;  Mayor 
V.  Althorp,  5*^  Cald.  554;  Ex  Parte  Frank,  52  Cal.  606,^28 
AiTi.  B.  642;  Shreveport  v.  Levy,  20  La.  Ann.  071,  21  Am.  R. 
553;  Ward  v.  State  of  Maryland,  12  Wall.  418;  Lassen  Co. 
V,  Cone,  17  Pac.  Rep.  100;  St.  Louis  v.  Spiegel,  28  W.  Rep. 
839  (Mo.  January  31,  1887);  ^Barthet  v.  City  New  Orleans, 
24  Federal  Rep.  503;  Village  of  Braceville"^  v.  Doherty,  30 
111.  App.  045;  Twining  v.  City  of  Elgin,  38  111.  App.  3.50. 

If  a  statute  or  ordinance  is  in  reality  directed  against  cer- 
tain persons  who  are  engaged  in  a  given  business,  or  against 
certain  commodities  in  such  a  manner  as  to  discriminate  be- 
tween the  persons  who  are  engaged  in  the  same  trade  or 
pursuit,  in  aid  of  some  at  the  expense  of  others,  such  a 
statute  or  ordinance  is  not  a  police,  but  a  trade  regulation ; 
a  law  that  should  prohibit  all  persons  peddling  goods  manu- 
factured in  other  States  and  permit  the  same  persons  to 
])eddle  goods  of  the  same  character  manufactured  in  this 
State  would  be  a  trade  regulation.  So  a  law  forbidding  a 
peddlers  license  to  a  non-resident,  but  authorizing  one  to  a 
resident  citizen  would  be  bad.  Borough  of  Sayre  v.  Phillips, 
24  Atlantic  R.  70.  (Pa.  April,  '92) ;  Webber  v.  Virginia, 
103  U.  S.  344;  Ex  Parte  Thomas,  12  Pac.  Rep.  53  (Cal.  Oct. 
'80);  Rogers  v.  McCoy,  44  iN.  W.  Rep.  99  (Dak.  May  '89); 
Robey  v.  Smith,  30  (Ind.)  N.  E.  Rep.  1093. 

It  is  a  delegated  power  and  must  be  strictly  construed. 
Any  reasonable  doubt  of  the  power  of  a  municipal  corpora- 
tion to  pass  an  ordinance  will  be  resolved  against  it.  1 
Dillon,  Munic.  Corp.,  55, 251;  Emmons  v.  City  of  Lewistown, 
132  111.  380 ;  Cooley,  Taxation,  p.  574. 

Defendant's  Brief,  H.  II.  Harris  and  Baily  &  IIolly, 

Attorneys. 

That  a  portion  of  an  ordinance  may  be  void  while  the  bal- 
ance may  stand  as  a  good  and  valid  ordinance,  is  w^ell  set- 
tled in  this  State.  Kettering  v.  City  of  Jacksonville,  50  Til. 
39 ;  llarbaugh  v.  City  of  Monmouth,  74  111.  307;  Town  of 
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Greenfield  v.  Mook,  12  Brad.  281;  Poyer  v.  Village  of  Des 
Pluines,  123  111.  Ill;  Baker  v.  Town  of  Normal,  81  111.  lOS. 

When  an  ordinance  consists  of  two  or  more  separate  and 
independent  parts,  the  invalidity  of  one  part  does  not  affect 
the  validity  of  the  othei*s.  Am.  and  Eng.  Encvclo|)edia  of 
Law,  Vol  17,  page  2()5;  Wilcox  v.  Hemming,  58  Wis.  144; 
S.  C,  46  Am.  liep.  G25;  Dillon,  Municipal  Corporations,  Vol. 
1,  par.  421. 

The  section  of  the  ordinance  in  controversy  and  the  pro- 
viso attached,  are  entirely  se])arate  and  distinct.  The  sec- 
tion is  complete  in  itself.  It  in  no  way  depends  upon  the 
])roviso.  It  defines  the  offense  and  fixes  the  ]K*nalty.  The 
proviso  might  be  eliminated  and  a  perfect  and  complete 
ordinance  would  be  left.  In  such  cases  a  section  or  pro- 
viso of  an  ordinance  mav  be  void,  and  the  balance  held 
valid  and  binding.  State  v.  Hardy,  7  Keb.  377;  r()0])er  v. 
Dist.  of  Columbia,  4  McArthur  (D.  C.),  2."»();  Warren  v. 
]Maycr,  2  Gray  (Mass.),  84;  Dillon  on  Municipal  Corporar 
tions,  3d  Ed.  par.,  420. 

Opinion  of  the  Court,  Wall,  J. 

The  plaintiff  in  error  was  prosecuted  before  a  justice  of 
the  ]>eace  upon  a  charge  of  violating  an  ordinance  of  the 
citv  of  Macomb. 

The  case  was  removed  by  ap])eal  to  the  Circuit  Court 
where,  a  jury  being  waived,  it  was  tried  by  the  court.  Judg- 
ment was  entered  in  favor  of  the  city,  and  the  fine  w^as 
assessed  at  S*^,  to  reverse  which  the  present  writ  of  error 
was  sued  out. 

The  ordinance  relied  on  read  as  follows: 

"  Sec.  1.  That  any  person  who  shall,  witliin  the  limits  of 
said  city,  without  procuring  a  license  therefor,  carry  on  the 
trade,  business  or  occupation  of  (among  others)  peddler, 
shall  on  conviction  thereof,  forfeit  to  said  city  not  less  than 
$5  nor  more  than  $200  for  each  offense.  Provided  that  no 
license  shall  bo  required  for  the  selling  of  any  article*  manu- 
factured and  sold  by  honafide  residents  of  said  city,  or  that 
are  exempt  from  license  by  the  statute  of  the  State  of  Illi- 
nois, or  for  orders  and  sales  at  wholesale." 
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It  appeared  by  a  stipulation  of  the  parties  that  on  the  day 
charged  in  the  complaint,  the  plaintiff  in  error  carried  with 
him  and  sold  from  place  to  place,  within  the  city's  corpo- 
rate limits,  certain  bread  knives,  of  three  kinds  and  sizes, 
which  were  sold  and  delivered  by  him  to  various  pei*sons 
within  said  limits,  who  then  paid  him  $1  per  set  of  three 
knives;  that  at  the  time  of  said  sales  and  delivery  plaintiff 
in  error  had  not  procured  a  license  as  required  by  said  ordi- 
nance, and  lie  was  then  and  there  engaged  in  peddling  and 
was  a  peddler  according  to  the  usually  accepted  meaning  of 
the  term;  that  said  city  was  duly  incorporated  under  the 
general  laws  of  the  State  of  Illinois;  that  plaintiff  in  error 
at  the  time  of  the  alleged  offense  resided  in  the  citvand 
county  of  Peoria,  in  the  State  of  Illinois,  and  was  a  citizen 
thereof,  and  of  the  United  States;  that  all  of  said  knives 
were  manufactured  at  the  city  of  Dayton,  in  the  State  of 
Ohio,  and  by  the  manufacturers  shipped  to  him  at  Macomb, 
Illinois,  where  the  same  were  so  sold. 

It  is  conceded  by  a]>pellee  that  so  much  of  the  ordinance 
as  is  contained  in  the  proviso  which  exempts  honajide  resi- 
dents who  mav  sell  articles  manufactured  in  the  citv,  is  void, 
but  it  is  contended  that  this  proviso  may  be  rejected  and 
the  residue  of  the  ordinance  may  be  upheld  as  valid. 

An  ordinance  may  be  partly  good  and  partly  bad  when 
the  parts  are  in  themselves  entire  and  distinct  from  each 
other. 

In  Cooley  on  Const,  Lim.,  2d  Ed.,  p.  178,  it  is  said: 
"  Where,  therefore,  a  part  of  a  statue  is  unconstitutional,  that 
fact  does  not  authorize  the  courts  to  declare  the  remainder 
void  also,  unless  all  the  provisions  are  connected  in  subject- 
matter,  depending  on  each  other,  operating  together  for  the 
same  purpose,  or  otherwise  so  connected  in  meaning  that  it 
can  not  be  presumed  the  legislature  would  have  passed  the 
one  without  the  other. 

The  constitutional  and  unconstitutional  portions  may  be 
contained  in  the  same  section,  and  yet  be  perfectly  distinct 
and  separable,  so  that  the  first  may  stand,  and  the  last  fall. 
The  i)oint  is  not  whether  they  are  contained  in  the  same  sec- 
tion, for  the  distribution  into  sections  is  purely  artificial; 
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but  whether  they  are  essentially  and  inseparably  connected 
in  substance.     *     *     * 

The  difficulty  is  in  determining  whether  the  good  and  bad 
parts  of  the  statute  are  capable  of  being  separated  within 
the  meaning  of  this  rule.  If  a  statute  attempts  to  accom- 
plish two  or  more  objects,  and  is  void  as  to  one,  it  may  still 
ba  in  every  respect  parfect  and  complete  as  to  the  other. 
But  if  its  purpose,  is  to  accomplish  a  single  object  only,  and 
some  of  its  provisions  are  void,  the  wdiole  must  fall,  unless 
sufficient  remains  to  effect  the  object,  without  the  aid  of  the 
invalid  part.  And  if  they  are  so  mutually  connected  with, 
and  de|K*ndent  on,  each  other  as  conditions,  considerations. 
or  comj)onsations  for  each  other,  as  to  warrant  the  belief 
that  the  legislature  intended  them  as  a  whole,  and  if  all 
could  not  be  carried  into  effect,  the  legislature  would  not  pass 
the  residue  indej)endently,  then,  if  some  parts  are  unc<^nsti- 
tutional,  all  the  provisions  which  are  thus  dependent,  con- 
ditional or  connected,  must  fall  with  them." 

We  are  of  opinion  the  proviso  in  question  is  so  connected 
with  the  preceding  portion  of  the  ordinance  as  a  condition, 
consideration,  or  comj^ensjition  for  it,  as  to  warrant  the  con- 
clusion that  the  parts  were  intended  as  a  whole,  and  that 
the  one  part  would  not  have  been  ado])ted  without  the  other. 

The  suggestion  is  made  that  because  the  invalid  portion 
is  contained  in  the  form  of  a  proviso,  there  is  no  difficulty 
in  rejecting  it,  and  that  there  is  then  left  a  com})lete  and 
perfect  enactment.  We  perceive  no  force  in  the  suggestion. 
The  whole  must  be  read  together,  and  it  is  in'effect  as  though 
the  ordinance  had  simply  provided  that  no  non-resident  per- 
son should  be  allowed  to  peddle  any  goods,  nor  should  any 
person  be  allowed  to  peddle  goods  not  manufactured  in  the 
city.  State  v.  Sheriff,  51  N.W.  112  (Minn.);  City  of  Shreve- 
]X)rt  V.  I^vy,  26  La.  An.  071;  (Mty  of  Chicago  v.  Brownell, 
41  111.  App.  71;  Village  of  Braceville  v.  Doherty,  30  111.  App. 
658. 

We  are  of  opinion  the  ordinance  was  void,  and  that  judg- 
ment should  have  been  for  the  appellant. 

The  judgm3nt  will  be  reversed  and  the  cause  remanded. 

Yvu  XI. IX  $ 
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1.  Practice — Technical  Objections. — A  party  desiring  to  urj^  an  objec- 
tion which  is  purely  formal  and  technical  must  do  so  in  the  court  below. 
It  can  not  be  urged  for  the  first  time  in  the  Appellate  Q>urt;  tfo  held, 
where  a  party  raised  the  question  for  the  first  time  in  the  App^'Ilate  Court, 
that  an  action  could  not  be  maintained  by  an  assignee  of  a  written  in- 
strument becaase  it  was  not  aasij^nable. 

2.  Pleading — Fraud  and  Circumvention, — A  plea  which  attempts  to 
set  up  fraud  and  cicumvent  ion  in  the  execution  of  an  instiunicnt  in 
writing,  and  the  alleged  false  representations  and  fraud  reliwl  uikmi  did 
not  relate  to  the  execution  of  the  instniment,  but  soleJv  to  the  considera- 
tion  that  moved  the  defendant  to  enter  into  it,  is  bad.  The  defense 
Bought  to  be  interposed  by  such  a  plea  can  only  be  sustained  by  fraud  or 
circumvention  in  the  execution  of  the  instrument  and  not  by  proof  of  a 
failing,  partial  or  total,  of  the  consideration. 

3.  Damages. — In  action  upon  a  contract  to  convey  Kits,  where  the  con- 
sideration was  the  construction  and  operation  of  a  strei»t  car  line  and  the 
conveyance  of  the  lots,  the  damages  can  not  be  estimated  from  proof  of 
the  difference  between  the  contract  price  and  the  market  value  of  Uie 
lots  at  the  time  of  the  breach  of  the  contract. 

Memorandnm.— Action  in  assumpsit.  Appeal  from  a  judgment  for 
plaintiff,  rendered  by  the  Circuit  Court  of  Logan  County;  the  Hon. 
Cyrus  Epler,  Circuit  Judge,  presiding.  He^rd  in  this  court  at  the 
November  term,  A.  D.  1892,  and  alHrmed.  Opinion  iiled  March  6, 
1893 

The  opinion  of  the  court  states  the  case. 

Appellant's.  Brief,    Oscar    Allen  and   Harts   & 

Humphrey,  Attorneys. 

In  order  that  an  instrument  may  be  assignable  so  that 
suit  may  be  maintained  in  name  of  assignee,  it  must  be  ])ay- 
able  absolutely  and  not  on  contingency.  Kingsbury  v.  Wall, 
68  111.  312;  Kelley  v.  Ilemmingway,  13  111.  ()04;'Baird  v. 
Underwood,  74  111.  ITO;  Husband  v.  Eppling,  80  111.  174. 
And  this  is  the  rule  as  to  otherwise  non-negotiable  paper 
even  if  made  payable  with  the  words  "  to  oixier,".  (Turner 
V.  P.  &  S.  E..,  95  111.  134,)  or  with  any  other  words,  (Bishop 
on  Cont.,  Sec.  1179,)  the  only  exception  being  covenants  run- 
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ning  with  land,  (Smith  L.  C.  0th  Ed,  Vol.  1-211,  ISl,  159, 
14^  >;  Rawle  Cov.  2d  Ed.  340,341,)  unless  maker  promises 
assignee  directly.  Chitty  Cont,,  G14,  notes;  Am,  L.  C.  4th 
Ed.  19L 

Plea  of  fraud  held  proper  in  suit  on  written  agreement, 
(Grier  v,  Puterlmugh,  108  111.  60t>,)  and  also  in  case  of  sub- 
scni)tioii,  Rutz  v.  Esler  &  Ropiequet  Co.,  3  Brad.  83.  Also 
as  against  promissory  notes.  Slack  v.  Mc  Lagan,  15  111.  240; 
Byloson  Bills,  94,  95;  Story  on  Bills,  Sec.  185-190,  and  gener- 
ally, Allen  V.  Hart,  72  111.  104;  Bacon's  Abridgment,  Vol. 
4-:5S0  (10  Vol  Ed.);  Jamison  v,  Beaubien,  3  Scam.  113; 
Lowry  v,  Orr,  1  Gil.  70;  Rogers  v.  Brent,  5  Gil.  573;  Am.  A: 
Eng.  Enc.  Law,  VoL  8,  p.  G35;  Thompson  on  Trials,  Sec.  244. 

The  demurrer  was  general,  not  s]x^cial,  so  that  the  only 
question  to  be  considered  on  deniurror  was  whether  the 
facts  set  out  in  the  special  pleas  were  sufficient  under  any 
form  of  plea.  Allen  v.  Breusing,  32  111.  508;  Parscm's  Notes 
and  Bills,  1-211,  end  of  note  "s;"  Wheelock  v.  People,  84 
111.  555. 

The  damages  against  a  vendee  of  land  refusing  to  carry 
out  his  contract,  is  the  difference  between  contract  price  and 
value  of  land  at  time  of  breach.  Old  Colonv  R.  li.  v.  Evans, 
6  Gray  (Mass.),  25;  Sanborn  v.  Chamberlain,  101  Mass.  409; 
Sawyer  v.  Mclntyre,  18  Vt.  27;  Griswold  v.  Sabin,  51  N.  H. 
107,12  Am.  Repl  76;  Parsons  Cont,,  VoL  2,  232;  Sedgwick 
Dam.  19L 

Statute  provides  penalty  for  selling  or  offering  to  sell, 
any  lot  in  any  addition  to  any  city  unless  surveyed,  acknowl- 
edged, certified  to  and  filed.  Rev.  Stat.  Starr  &:  Curtis,  Vol. 
2,  i^age  17(W3,  Sec.  5.  Where  doing  an  Jict  or  making  a  con- 
tract is  punished  by  penalty,  if  such  contract  is  made,  it  is 
void.  Bishop  Cont.  Sec.  471,  and  cases  cited  in  note  4; 
Greenhood  Pub.  PoL  530,  Sec.  CCCCLI-B,  and  cases  cited; 
Petrel  Guano  Co.  v.  Jarnette,  25  Fed.  Rep.  575;  and  to  same 
effect  when  contract  is  any  w^ay  prohibited.  Wells  v. 
People,  71  IlL  532;  Banking  Co.  v.  Rautenberg,  103  I1L4()0; 
Penn  v.  Bornman,  102  IlL  523;  Miller  v.  Post,  1  Allen 
(Mass.)  434;  Smith  v.  Arnold,  lOti   Mass.  209;    Prescott  v. 


6S  Appellate  Courts  of  Illinois. 

■  -  ■ —      I  I  I   Ml  I      I  I-  •  fc. 

Vol.  49.]  Coddington  v.  Hoblit. 

Battersby,  119  Mass.  2sr>;  Grimth  v.  "Wells,  3  Den.  (N.  Y.) 
220. 

Where  a  contract  sued  on  is  nnder  seal,  all  distinction 
between  sealed  and  nnse^ded  instruments  is  abolished,  so  far 
as  pleading  and  defending  is  concerned.  Rev.  Stat.  Ch.  110, 
Sec.  119;  Adams  v.  Arnold,  80  111.  185;  Dean  v.  Walker,  107 
111.  546. 


Appellee's  Brief,  Be^ch  &  IIoDNEnT,  Attorkevs. 

If  the  assignor  should  have  sued  for  the  use  of  appellee, 
appellant  can  not  for  the  first  time  make  that  objection  in 
this  court,  as  it  could  have  been  ol)viated  by  amendment,  if 
made  in  the  court  below,  and  to  avail  of  it  appellant  should 
have  raised  the  question  in  the  trial  court,  and  assigned 
that  error  on  the  motion  for  a  new  trial.  I^ke  Shore  & 
Mich.  So.  Ry.  Co.  y.  Ward,  P>5  111.  App.  423;  St.  Clair  Co. 
Ben.  Soc.  v.  Fietsam,  97  111.  474;  Start  v.  Moran,  27  111. 
App.  119; 

Amendment  is  allowable  at  any  time  before  final  judg- 
ment, substituting  a  nominal  plaintiff  in  the  suit.  McCall 
V.  Lee,  24  III.  App.  585;  120  111.  2(;i;  U.  S.  Insurance  Co. 
V.  Ludwig,  108  111.  514;  Chandler  v.  Frost,  88  111.  559; 
McDowell  V.  Towne,  90  111.  359. 

Where  the  objection  is  one  that  might  have  been  obvi- 
ated by  amendment,  if  it  had  been  seasonably  made  in  the 
court  below,  it  can  not  be  urged  for  the  first  time  in  this 
court.  Tug  Boat  v.  Waldron,  02  111.  221;  Zeigler  v.  Cox, 
03  111.  48;  Thompson  .v.  Iloagland,  05  111.  310;  Bowden  v. 
Bowdon,  75  111.  Ill;  Railroad  Co.  v.  Estes,  9()  Id.  473;  Utter 
v.  Jaff  ray,  15  Brad.  230;  Woods  v.  Ilynes,  1  Scam.  103;  Mul- 
ford  V.  Shepard,  Id.  583;  Depuy  v.  Schuyler,  45  111.  306; 
Clarke  v.  Johnson,  54  111.  290;  Adams  v.  Woolbridge,  3 
Scam.  254;  Latham  v.  Smith,  45  111.  25;  Shipley  v.  Carroll, 
Id.  285;  Elliott  v.  Levings,  54  111.  213;  Easter  v.  Minard,  20 
III.  494;  Andrix  v.  People,  9  III.  App.  42. 

The  pleas  of  fraud  and  circumvention  were  bad,  because 
they  alleged  fraud  in  relation  to  the  consideration  of  the 
instrument,  and  not  fraud  in  relation  to  the  execution. 


Third  District — November  Term,  1892.      69 

Coddington  v.  Hoblit. 

Richelieu  Hotel  Co.  v.  Int.  Mil.  E.  Co.,  29  K  E.  Pep.  104:4; 
Woods  V,  Ilynes,  1  Scam.  103;  Mulford  v.  Shepard.  Id.  583; 
Adams  v.  Woolbridge,  3  Scam.  255;  Latham  v.  Smith,  45 
III.  25;  Shipley  v.  Carroll,  Id.  285;  Depuy  v.  Schuyler,  Id. 
3()«, 

Penal  statutes  receive  a  strict  interpretation.  Chicago  v. 
Itumpff,  45  111.  01;  Raplee  v.  Morgan,  2  Scam.  501;  Potter's 
Dwarris  on  Statutes,  245. 

TThere  liabilities  have  been  incurred  in  consequence  of  a 
subscription,  the  subscriber  is  bound.  Iludscm  v.  (Ireen  Hill 
Com.,  113  111.  OlS;  McClure  v.  Wilson,  43  111.  350;  Kinsley  v. 
Int.  Mil.  En.  Co.,  41  111.  Apjx  250;  Id.  20  N.  E.  Hep.  1044.^^ 

It  would  certainly  be  unjust  to  the  trial  court  to  be  held 
responsible  for  errors  that  were  not  brought  to  the  atten- 
tion of  the  court.  It  is  the  duty  of  the  party  insisting  on 
alleged  error  to  get  the  ruling  of  the  trial  thereon,  and  have 
the  error  corrected,  if  ])ossible.  If  he  fails  to  do  so  he  can 
not  insist  on  such  error  for  the  first  time  in  this  court. 
Mooncy  v.  Moriarty,  30  111.  App.  175;  (xreser  v.  The 
People,  30  111.  App.  415;  Lake  Shore  &  Mich.  So.  Ry.  Co.  v. 
Ward,  35  111.  App.  423;  Start  v.  Moran,  27  III  App.  110; 
St.  Clair  Co.  Ben.  Soc.  v.  Fietsara,  07  111.  474. 

Opinion  of  the  Court,  Boggs,  J. 

The  appellant  executed  and  delivered  to  one  John  F. 
Mund}^,  the  following  instrument : 

Lincoln,  111.,  Feb.  11,  ISOl. 

I  hereby  agree  to,  and  with  John  F.  Mundy,  or  his 
assigns,  for  and  in  consideration  of  his  efforts  to  perform 
the  conditions  hereinafter  mentioned  to  buv  of  him  lots 
three  and  four,  block  eight,  in  Woodlawn  addition  to  the 
city  of  Lincoln,  Logan  County,  Illinois,  at  two  hundred  and 
fifty  dollars  per  lot  on  the  following  terms  and  conditions : 
that  if  the  said  John  F.  Mundy,  or  his  assigns,  shall,  within 
eighteen  mcjnt'is  f  ora  the  date  of  this  agreement,  procure  to 
be  put  in  and  established  in  the  city  of  Lincoln,  Illinois,  a 
street  car  line  of  not  less  than  three  miles  in  length,  and 
extending  through  Woodlawn  addition  to  the  city  of  Lin- 
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coin,  on  Oglesby  avenue,  and  have  said  street  car  line  in 
operation  for  the  carriage  of  passengers,  and  said  John  F. 
Mundy,  or  his  assigns,  shall  also  within  the  time  above  men- 
tioned, tender  to  me  a  good  and  sufficient  deed  conveying  to 
me  the  fee  title  to  the  lots  above  described,  clear  of  all  incum- 
brances,  I  agree  to  receive  said  deed  and  pay  to  said  John 
F.  Mundy,  or  his  assigns,  the  price  per  lot  above  mentioned. 
Upon  failure  of  above  conditions,  this  contract  is  to  be 
void  as  to  both  parties. 

[seal.]  James  Coddington. 

Mundy  assigned  it  to  the  appellee,  who  constructed  and 
put  in  oi)eration  the  street  car  line  referred  to,  and  tendered 
the  appellant  within  eighteen  months  a  good  and  sufficient 
deed,  conveying  to  him  an  unincumbered  fee  simple  title  to 
the  lots  mentioned.  The  appellant  refused  to  accept  the 
deed,  or  to  pay  the  sum  of  money  stated  in  the  writing  to 
be  paid.  In  this,  an  action  of  assumpsit  upon  the  within 
instrument,  the  appellee,  in  the  Circuit  Court,  upon  a  hear- 
ing before  the  court  without  a  jury,  recovered  a  judg- 
ment for  the  sum  mentioned  in  the  instrument,  to  be  paid 
upon  compliance  therewith,  together  with  five  per  cent  inter- 
est from  the  date  of  the  tender.  Upon  the  trial  the  deed 
for  the  lots  was  again  tendered  to  the  appellants  and  filed 
with  the  clerk.  The  judgment  of  the  court  requires  that 
the  clerk  shall  deliver  it  to  the  appellant  upon  demand. 

This  is  an  appeal  from  such  judgment.  No  propositions 
were  presented  to  the  court  to  be  held  as  the  law  of  the  case. 

It  is  first  urged  that  the  judgment  should  be  reversed, 
because  the  instrument  sued  on  was  not  assignable.  This 
point  was  not  made  in  the  court  below.  Had  it  been,  the 
objection,  if  good,  could  have  been  obviated  by  the  introduc- 
tion of  Mundy  as  the  nominal  plaintiff.  The  terms  of  the 
instrument  authorize  the  performance  of  its  conditions  by 
Mundy  or  any  one  to  whom  he  might  assign  it,  and  in  it  is 
found  the  direct  and  express  promise  of  the  appellant  to 
pay  to  Mundy  or  his  assignee.  If  a  right  of  action  at  law 
did  not  vest  in  the  assignee,  it  is  only  because  of  the  tech- 
nical rule  that  such  actions  shall  be  instituted  in  the  name 
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of  the  jmrty  having  the  legal  right  for  the  use  of  the  real 
plaintiff.  A  party  desiring  to  urge  an  objection  so  purely 
formal  and  technical,  must  do  so  seasonably.  It  can  not  be 
first  mentioned  in  the  Appellate  Court. 

Appellant's  second  plea  averred  that  at  the  time  of  the 
execution  of  the  instrument  sued  on,  there  was  no  such  ad- 
dition to  the  citv  of  Lincoln  as  Woodlawn,  and  no  such  lots 
and  blocks  as  are  described  in  the  writing,  and  his  third 
plea  recites  that  the  statute  of  the  State  requires  the  pro- 
prietor of  an  addition  to  the  city  to  survey  and  plat  the 
addition,  cause  the  plat  thereof  to  \ye  recorded  before  lots 
therein  shall  be  sold  or  offered  for  sale,  and  avers  that  no 
such  plat  or  survey  had  been  made  and  recorded  before  the 
execution  of  the  instrument  in  suit.  It  is  assigned  for 
error  that  the  court  sustained  a  demurrer  to  each  of  these 
pleas.  Construing  these  pleas  most  strongly  against  the 
pleader,  it  is  to  be  assumed  that  when  the  deed  tor  the  lots 
was  tendered  to  him,  the  addition  to  the  city  had  been 
legally  completed.  This  being  true,  a  recovery  ought  not 
to  be  denied  upon  the  ground  alone  that  it  was  not  true 
when  the  writing  was  made. 

It  is  evident  from  the  face  of  the  instrument,  that  the 
purpose  of  the  appellant  in  executing  it,  was  to  secure  the 
construction  and  operation  of  the  street  car  line.  To  ac- 
complish this,  he  was  willing  to  obligate  himself,  and  did 
obligate  himself,  to  pay  Mundy,  or  any  one  to  whom  ]Mundy 
might  assign  the  obligation,  the  sum  of  8500,  upon  the  de- 
livery of  a  deed  for  the  two  lots  in  Woodlawn  addition,  if 
the  street  car  line  should  be  completed  and  in  operation 
through  the  same  addition  within  eighteen  months. 

We  think  these  conditions  comi)lied  with,  if  the  car  line 
was  constructed  in  accordance  with  them,  and  the  addition 
to  the  city  legally  made,  so  that  the  lots  could  lawfully  be 
conveyed  when  the  a])pellant  was  entitled  to  a  deed  under 
the  contract.  A  demurrer  was  sustained  to  appellant's 
fourth  plea,  and  in  this  it  is  said  error  occurred. 

This  pjea  attempted  to  set  up,  as  a  defense,  fraud  and  cir* 
cumvention  in  procuring  the  execution  by  the  appellant  of 
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the  instrument.  The  fraud  and  circumvention  set  out  in 
the  plea,  and  relied  upon,  consists  of  certain  alleged  false 
representations  of  Glumly  as  to  the  value  of  the  lots  and  their 
qualities,  when  com])ared  with  certain  other  lots,  and  that 
Mund}^  falsely  stated  that  certain  other  lots  in  the  addition, 
which  appellant  preferred,  had  been  sold,  and  for  that 
reason  the  appellant  could  not  contract  for  such  other  lots; 
and  another  alleged  false  statement,  that  no  other  lots  in 
the  addition  had  been  sold  for  less  than  $250;  and  that  by 
reason  of  such  misrepresentations,  the  appellant  was  in- 
duced to  sign  the  instrument.  There  is  no  pretense  in  the 
plea  that  the  apjxjUant  was  in  any  way  deceived  as  to  the 
instrument  he  was  signing,  or  that  he  did  not  fully  under- 
stand it.  The  alleged  false  rei)resentations  and  fraud  did 
not  relate  to  the  execution  of  the  instrument,  but  solely 
to  the  considerations  that  moved  the  appellant  to  enter  into 
the  undertaking.  The  defense  sought  to  be  interposed  by 
this  plea  can  only  be  sustained  by  fraud  or  circumvention 
in  the  execution  of  the  instrument,  not  by  proof  of  the 
failure,  ;arj'al  or  total,  of  the  consideration.  Eichelieu 
Hotel  Co.  v.  Inter  Military  Enc.  Co.,  29  N.  E.  Eei)t.  I()'lr4. 

It  is  urged  that  the  proper  metisure  of  damages  for  the 
breach  of  the  contract  was  the  difference  between  the 
niarket  value  of  the  lots  and  the  contract  price.  We  think 
not. 

The  consideration  was  the  construction  and  ojieration  of 
the  street  car  line  and  the  conveyance  of  the  lots;  conse- 
quently, the  damages  could  not  be  estimated  fiom  })roof  of 
the  ditference  between  the  contract  price  and  the  market 
value  of  the  lots  at  the  time  of  the  breach.  If  we  are  right 
in  tlie  view  that  the  pleas  were  obnoxious  to  demurrer,  it 
follows  that  the  court  pro[>erly  refused  to  hear  testimony 
as  to  the  fraud  and  misrepresentations  set  up  in  the  pleas. 
Finding  no  error,  the  judgment  must  be,  and  it  is 
affirmed. 
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1.  Intoxicating  Liquors — Ejctract  of  Lemon. — An  article  generally 
and  properly  known  and  used  for  culinary  j)urp<)rtes,  rec-oj::iiized,  and  a 
formula  prescribed  for  its  preparation  as  such,  in  standard  dispensaries, 
prior  to  the  enactment  of  the  dram  shop  act,  and  not  then  known  and 
classified  among  liquors  used  as  a  beverage,  is  not  te  be  deemed  an 
iatr)xiL\a*;inj5  li!|U)r  witliin  th?  memin'^  of  this  ena?fcm.»nt,  simply 
l)ecause  it  contains  alcohol,  and  may,  or  in  fact,  does,  province  intoxica- 
tion* 

Momorandiim. — Rale  of  intoxicating  liquors.  Appeal  from  a  fine 
imposed  by  the  County  Court  of  Pike  County:  the  Hon.  Edwakd  Doocky, 
County  Judge,  presiding.  Heard  in  this  court  at  the  November  term,  A. 
D.  1^92.     Opinion  file<i  March  6,  1893. 

The  opinion  of  the  court  states  the  case. 

Appellant's  Brief,  A.  G.  Crawford,  Attornky. 

The  dram  shop  act  is  of  a  highly  penal  character,  and 
should  receive  a  strict  construction;  and  in  the  construction 
of  the  statute  the  courts  are  not  confined  to  a  literal  nicnm 
in'T^  of  the  words  of  the  statute.  An  intention  niiv  b^  col- 
lected from  the  necessity  or  object  of  the  act,  and  its  words 
mav  be  enlarged  or  restricted  to  its  true  intent.  Cruso  v. 
Aden,  127111.  231;  Aden  v.  Cruse,  ^  111.  App.  301;  All>recht 
V.  The  People,  etc.,  78  111.  510;  Hogg  v.  The  People,  15  111. 

App.  2S8. 

Whatever  is  generally  and  popularly  known  as  a  medicine 
or  as  an  article  for  toilet  or  for  culinary  pur))oses,  and  which 
is  recognized  and  the  formula  for  its  preparation  proscril)ed 
in  some  standard  authority  (such  as  the  Uniti^d  Stat(»s  Dis- 
pensatory) and  is  not  among  the  liquors  ordinarily  us(m1  as 
intoKicatint^beveragas,  such  as  tincturjof  gontian,  paregoric, 
bay  rum,  cologne  and  essence  of  lemon,  is  not  within  the 
statute  notwithstanding  such  articles  contain  alcohol  anl 
will  produce  intoxication.  Black  on  Intoxicating  Licpiors, 
8;  25  Kas.  Rep.  751;  37  Am.  R.^p.  281;  StatL^  v.  llaymond  2  J 
W.  Ya.  18;  43  Am.  Rep.  787;  State  v.  LalFer,  38  Iowa,  422. 
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ArPELLEE's  Eeief,  "W.  E.  Williams,  and  A.  Beavers, 

Attorneys. 

The  sale  of  an  article  called  "  pop,"  if  of  an  intoxicating 
quality,  is  a  violation  of  the  law.  So,  in  Feldman  v.  The 
City  of  Morrison,  1  111.  App.  4G0,  it  is  held  a  violation  to  sell 
"  cider "  of  an  intoxicating  quality.  In  Ilousberg  v.  The 
People,  it  is  held  that  ''  beer"  may  or  may  not  be  an  in- 
toxicant, and  that  the  question  is  one  of  proof.  Our  courts 
have  never  held,  to  my  knowledge,  that  the  name  or  tbse  of 
an  article  should  determine  the  question  as  to  whether  it 
should  be  sold,  but  always  that  it  should  be  determined 
from  the  character  or  quality  of  the  article — is  it  an  intoxi- 
cant i    Godfreidson  v.  The  People,  88  111.  28i. 

Opinion  of  the  Court,  Boggs,  J. 

This  is  an  a])peal  from  a  judgment  imposing  upon  the  ap- 
pellant a  fine  for  alleged  unlawful  sales  of  intoxicating 
liquors.  Counsel  for  the  people  in  their  brief  say :  '*  The 
case  upon  its  merits  presents  a  single  issue,  and  that  is 
whether  extract  of  lemon  may  be  sold  without  violating  sec- 
tion 2  of  the  dram  shop  act." 

An  article  generally  and  properly  known  and  used  for 
culinary  purposes,  recognized,  and  a  formula  prescribed  for 
its  preparation  as  such,  in  standard  dispensatories  prior  to  the 
enactment  of  the  dram  shop  act,  and  not  then  known  and 
classed  among  liquors  used  as  a  beverage,  is  not,  we  think, 
to  bo  dei3m9d  an  intoxicating  liquor  within  the  meaning  of 
the  enactmcMit,  simply  b3causeit  contains  alcohol,  and  may, 
or  in  fact  does,  produce  intoxication. 

This  view  is  supported  by  the  cases  collected  in  Vol.  37 
American  Rei)orts,  page  284.  (Intoxicating  Liquor  cases.) 
See  also  Black  on  Intoxicating  Liquor,  chapter  1,  Sec.  8. 
Extract  of  lemon,  it  a])pears  from  the  evidence,  is  such  a 
preparation,  and  it  is  not  to  be  deemed  as  within  our  stat- 
ute, simply  upon  proof  that  it  contains  alcohol  in  sufficient 
quality  to  produce,  and  does  produce,  intoxication.  There  is 
no  proof  that  the  sales  of  extract  of  lemon,  of  which  the 
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apix?llant  was  convicted,  were  mere  shifts  or  devices  to  avoid 
the  penalties  or  evade  the  provisions  of  the  dram  shop  act. 

The  judgment  must  teand  is  reversed  and  the  cause  re- 
manded. 


Pullman  Palace  Car  Co.  v.  Lee. 

1.  Railnxid  Companies — RulesSlcoping  Cars. — A  rule  of  a  rail- 
road company  requiring  a  passenger  to  liave  a  fii-st  cUuss  ticket  for  liis 
transportation  before  he  can  be  assigned  to  a  berth  in  a  sleeping  car,  is  a 
reasonable  one  and  can  he  legally  enforced. 

2.  Ejectment  of  Paawnger  from  Sleeping  Car — Act  of  R^n'Irond  Com- 
pany.— A  passenger  holding  a  second  class  passage  ticket  for  his  trajts- 
IK)rtation  over  the  lines  of  a  railroad  company  purchased  a  sleeping  car 
ticket  and  gained  admission  to  tlie  sleej)iiig  car  before  tlie  matter  \v;i.? 
di3(x>vered.  Holders  of  second  class  railroad  tickets  not  bein;;  per- 
mitted to  travel  in  the  sleeping  car  b}'  the  rules  of  the  raiU^oad  com- 
pany, he  was  ejected  by  the  railroad's  employes,  assisted  b^'  the  siTvant 
in  charge  of  the  sleeping  car.  In  a  suit  for  (Uujiages,  it  ivaahehl  that  the 
expulsion  from  the  car  was  the  act  of  the  railroad  company  and  not  of 
the  slee]iing  car  company. 

3.  Railroad  CovijKinies — Exfrnlsion  of  Fassvnger — Show  of  Force. — 
Where  a  passenger  upon  a  railroad  train  is  ordered  to  leave  the  car  he 
is  in  by  the  ser\'ants  of  the  railroad  company,  and  does  so,  his  right,  if 
any  he  has,  remains  the  same  as  if  he  had  been  expelled  by  force  from 
the  car. 

Memorandnm. — Action  for  damages.  Appeal  from  a  judgment  for 
plaintiff,  rendcretl  by  the  Circuit  Court  of  Cumbi^rland  County:  the  Hon. 
Edmund  D.  Youngblood,  Circuit  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  A.  D.  1«U2.     Opinion  filed  ^larch  0,  181)3. 

The  opinion  of  the  court  states  the  case. 

J.  S.  RuNNELLs  and  William  Burry,  attorneys  for  appel- 
lant. 

Horace  S.  Clark  and  Levi  N,  Brewer,  attorneys  for 
appellee. 

Opinion  of  the  Court,  Wall,  J. 

The  appellee  recovered  a  judgment  for  $200,  against  the 
appellant. 
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It  was  alleged  in  the  declaration  that  on  the  lOth  of 
October,  1887,  the  plaintiff  was  a  passenger  on  the  Pennsyl- 
vania Railway,  from  Indianapolis  to  Jersey  City,  having 
paid  his  fare  to  the  railroad  company,  and  that  he  had  pur- 
chased a  ticket  from  defendant  entitling  him  to  ride  in  de- 
fendant's sleeping  car  between  the  points  above  named;  that 
he  was  shown  to  his  place  in  the  sleeping  car  by  the  servants 
of  the  defendant,  and  that  the  defendant  afterward,  in  viola- 
tion of  his  rights,  refused  to  accept  the  sleeping  car  ticket  or 
to  allow  him  to  ride  in  said  sleeping  car,  and  forcibly  re- 
moved him  therefrom. 

The  sleeping  car  ticket  expressly  provided  that  it  was 
"  good  for  this  date  and  car  only  when  accompanied  by  a 
first  class  railroad  ticket."  The  plaintiflF's  railroad  ticket  was 
a  second  class  ticket,  and  he  had  purchased  it  at  a  lower  rate 
than  was  asked  for  a  first  class  ticket.  The  evidence  tends 
to  show  that  he  knew  it  was  a  regulation  of  the  railroad  and 
slee))ing  car  companies  that  admission  to  sleeping  cars  could 
not  be  had  on  second  class  tickets,  and,  whether  he  so  knew 
or  not,  such  was  proved  to  be  the  rule.  It  is  not  very  doubt- 
ful, however,  that  he  knew  it. 

It  also  appeal's  that  it  was  not  customary  to  sell  sleeping 
car  tickets  to  i)crsons  who  were  not  in  possession  of  first 
class  railroad  tickets,  though  it  sometimes  happened  in  the 
rush  preceding  the  immediate  departure  of  a  train  that  sleep- 
ing car  tickets  would  be  sold  without  requiring  purchasers 
to  exhibit  their  railroad  tickets.  It  appears  from  the  plaint- 
iff's proof  that  he  exhibited  his  railroad  ticket  to  the  agent 
of  wliom  he  purchased  the  sleeping  car  ticket — and  this  is 
not  directly  disproved.  There  is  some  attempt  to  deny  that 
the  railroad  tickets  have  been  identified,  but  there  is  no 
ground  for  this  position. 

It  may  be  assumed  that  by  some  means  the  plaintiff,  hav- 
ing and  exhibiting  a  second  class  railroad  ticket,  purchased 
a  sleeping  car  "ticket*  on  which  was  printed  the  limitation  as 
to  its  use  above  stated.  He  was  admitted  to  the  sleeping 
car  and  shown  to  the  berth  called  for  by  the  ticket,  but  when 
the  sleeping  car  conductor  examined  the  railroad  ticket  he 
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T^as  informed  that  he  could  not  ride  in  the  sleeper  on  that 
ticket.  The  railroad  conductor  soon  came  and  made  a 
similar  statement,  saying  that  the  railroad  ticket  was  good 
onlv  in  the  smokino^  car.  Plaintiff  was  informed  that  he 
could  ride  in  the  sleeper  by  paying  the  diflFerence  between 
first  and  second  class  fare,  but  he  declined  to  do  so  and  was 
i^ecjuired  to  leave  the  sleej>er.  lie  declined  to  go  without 
some  show  of  force,  whereupon  a  brakeman,  who  had  been 
sent  by  the  railroad  conductor  for  the  purpose,  took  him 
by  the  arm  and  led  him  out  of  the  car  while  the  sleeping 
car  conductor  laid  his  hand  upon  the  shoulder  of  plaintiff's 
companion  (who  was  situated  as  he  was  in  respect  to  tickets) 
and  the  two  then  took  their  seats  in  the  smoker. 

Xo  actual  violence  was  used  or  was  necessary,  as  the 
parties  seemed  to  think  it  sufficient  that  they  were  thus  re- 
quired to  go  out  of  the  car. 

Their  rights  would  have  been  as  complete,  if  they  had  com- 
plied with  the  order  without  the  show  of  force  as  with  it. 
The  conductor  of  the  train  had  the  power  to  enforce  his 
order,  and  the  plaintiff  would  have  lost  nothing  by  going 
peaceably  and  without  physical  coercion,  nor  could  he  gain 
anything  by  requiring  the  application  of  force,  really  or 
apparently,  to  comjxil  him  to  go.  Penn  Co.  v.  Connell,  112 
111.295. 

TVliile  the  subject  was  under  discussion  in  the  sleeping  car, 
plaintiff  or  his  companion  asked  that  the  money  paid  for 
the  sleeping  car  tickets  should  be  refunded,  which  tlie  sleep- 
ing car  conductor  then  declined  to  do,  but  afterward,  having 
consulted  his  instructions  and  thought  of  the  matter  further, 
went  forward  to  the  parties  and  offered  to  take  up  the  ticket 
and  refund  the  money,  but  they  declined  the  offer. 

It  appears  that  the  railroad  company  by  its  arrangement 
with  the  sleeping  car  company,  gets  the  fare  of  the  passen- 
ger for  being  transported  over  the  road,  and  that  the  sleep- 
ing car  company  gets  only  the  pay  for  the  sleeping  car 
accommodations. 

The  sleeping  car  and  the  conductor  and  porter  in  charge 
of  it  are  under  the  control  of  the  railroad  conductor,  whose 
authority  is  complete. 
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The  railroad  company  will  not  permit  any  person  to  ride, 
in  the  sleeping  car  without  a  first  class  ticket,  and  while  it 
is  immaterial  to  the  sleeping  car  company,  yet'  under  its 
arrangement  with  the  railroad  company,  it  is  in  duty  bound 
to  comply  witli  this  regulation,  and  to  refuse  to  assign  a  berth 
to  one  holding  a  second  class  ticket.  Whether  it  does  so  or 
not,  however,  the  railroad  company  has  the  power  to  enforce 
the  rule. 

Therefore,  when  the  sleeping  car  conductor  informed  the 
plaintiff  that  the  railroad  ticket  was  not  good  in  that  car, 
he  was  merely  doing  his  duty.  It  can  make  no  difference 
that  the  sleeping  car  ticket  was  inadvertently  sold  to  the 
plaintiff  when  he  had  only  a  second  class  railroad  ticket. 
At  the  most,  the  plaintiff  could  only  ask  to  surrender  his 
sleeping  car  ticket  and  for  a  return  of  his  money  paid  for 
it,  and  he  should  have  done  this  in  apt  time. 

If  he  refused  to  do  this  when  he  had  the  opportunity  he 
can  not  complain.  lie  alleged  in  this  declaration,  and  he 
was  bound  to  prove,  that  he  was  entitled  to  ride  in  the 
sleeper,  and  that  he  was  unlawfully  put  out.  He  failed  to 
prove  this  allegation;  indeed  his  own  evidence  disproved  it. 
It  appears  that  the  plaintiff  was  accompanied  by  Mr. 
Brody,  his  attorney,  the  trip  to  New  York  being  upon  legal 
business.  These  men  were  not  inex])erienced.  They  were, 
probably,  familiar  with  the  ordinary  usages  of  modern 
travel,  and  as  before  stated,  it  is  not  doubtful  from  the 
proof,  that  they  knew  a  second  class  railroad  ticket  is  not 
accepted  in  sleeping  cars.  But  whether  they  did  or  not,  the 
regulation  existed,  and  on  being  advised  of  it,  they  were 
bound  to  com})ly  with  it. 

Had  thev  examined  thev  would  have  seen  the  limitation 
printed  on  the  face  of  the  ticket,  and  must  have  known  they 
could  not  use  it  with  their  second  class  railroad  tickets. 

If  they  realized  the  situation  for  the  first  time  when  thej^ 
were  informed  of  it  by  the  sleeping  car  conductor,  they 
were  still  bound  to  comply  with  the  regulation,  and  seek 
redress  to  the  extent  of  having  the  money  refunded,  pro- 
vided the  sleeping  car  company  was  in  fault  for  having 
sold  the  sleeping  car  ticket  under  the  circumstances. 
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"Whether  it  was  so  in  fault  we  need  not  now  determine, 
])ecause,  as  already  noticed,  the  plaintiff  refused  to  surren- 
der the  ticket  and  receive  back  his  monev.  All  this  assumes 
the  regulation  referred  to  is  a  proper  one»  as  to  which  there 
soems  to  be  no  serious  difference  of  opinion  between  counsel. 

It  does  not  api)ear  to  be  an  unreasonable  rule.  Indeed,  it 
is  probably  necessary  to  protect  the  railroad  company 
against  the  misuse  of  second  class  tickets,  for  without  it 
passengers  could  buy  second  class  tickets,  and  get  the  sleep- 
ing car  accommodations  for  about  the  price  of  first-cUiss 
tickets,  thereby  decreasing  the  sale  of  the  latter.  This  to 
the  detriment  of  the  railroad  company,  and  to  the  advan- 
tage of  the  sleeping  car  company. 

It  is  also  urged  that  the  ejection  of  plaintiff  was,  in  law 
and  in  fact,  the  act  of  the  railroad  company  and  not  of 
the  ap|X3llant  compan3\  It  was  so  ruled  in  the  oiise  of 
Lawrence  against  the  same  sleeping  car  comi)any,  144  ilass. 
1.  There,  a  regulation  of  the  railroad  company  denied  the 
passenger  the  privilege  of  riding  in  the  sleeping  car  on  the 
railroad  tickets  Avhich  he  had,  and  the  sleeping  car  conduc- 
tor refused  to  sell  him  a  berth  for  that  reason  and  no  other, 
and  co-o|>erated  with  the  railroad  conductor  in  urging  him 
to  leave  the  car,  and  in  finally  assisting  the  latter  conduc- 
tor in  the  "show  of  force"  which  the  passenger  was  wait- 
ing for  before  he  would  go. 

The  testimony  here  seems  to  present  such  a  case,  as  to  the 
authority  under  which  the  removal  was  effected.  Hence, 
by  the  same  reasonino^,  it  iva.s  reallv  the  act  of  the  railroad 
company,  for  which  the  appellant  company  is  not  answer- 
able. 

But  if  it  can  be  regarded,  in  a  legal  sense,  as  the  act  of 
the  latter,  there  is  no  reason  for  saying  it  was  an  unlawful 
act. 

We  are  of  opinion  the  plaintiff  failed  to  establish  the 
cause  of  action  alleged.  The  judgment  will  be  reversed 
and  the  cause  remanded* 
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Watkins  t.  Petefish  et  aL 

1.  Sale  and  Delivery. — Where  there  wiis  a  contract  of  sale,  but  the  fol- 
lo\vinf>  facts  relied  upon  aa  a  delivery:  Claimant  was  a  creditor  of  his 
brother,  against  whom  an  attachment  was  issutni.  Shortly  before  tlie 
attachment  was  issued,  he  took  some  cattle  to  apply  on  his  debt.  He 
then  proposed  to  take  some  liorses,  then  in  the  pasture  of  a  tliird  party, 
at  a  figure  which  his  brotlier  thoi^ght  too  low,  but  next  day  sent  his 
hired  man  to  tell  him  that  he  could  have  tliem  at  the  price  mentioned. 
The  creditor  told  tlie  hire<l  man  he  Imd  no  way  to  get  them  there,  and 
the  hired  man  said  lie  would  deliver  them  to  him  if  he  would  pay  him, 
etc.  The  hired  man  went  to  the  pasture,  took  the  horees,  and  started  to 
deliver  them,  but  on  the  way  stopped  at  his  employer's,  the  debtor 
brother,  witli  the  horses,  intending  to  take  them  to  the  creditor  brother 
next  day,  but  while  there,  they  were  taken  on  the  attachment.  On  the 
question  of  delivery,  the  court  held  that  the  law  requires  an  open,  visible 
change  of  possession,  and  that  it  would  open  a  wide  door  to  fraud  if  the 
law  which  requires  a  change  of  possession  could  be  met  by  such  proofs 
as  these.     Tlie  delivery  was  insufficient. 

Mi  morn  lid  um — Attachment  and  interpleader.  Appeal  from  a  judg- 
ment in  favor  of  the  defendant,  rendered  by  the  Circuit  Court  of  Cass 
County:  the  Hon.  Lyman  Lacey,  Circuit  Judge,  presiding.  Heard  in 
this  court  at  tlie  November  term,  A.  D.  1892,  and  affirmed.  Opinion 
filed  March  6.  1893. 

The  opinion  of  the  court  states  the  case. 

Henry  Phillips  &  A.  A.  Lekper,  attorneys  for  appel- 
lants. 

Appellees'  Brief,  R.  W.  Mills,  Attorney. 

The  only  question  submitted  to  the  jury  was  as  to  the 
delivery  of  the  horses  in  controversy.  If  they  wore  not 
actuallv  delivered  before  the  lew  of  the  writ  of  attachment 
the  creditors  must  hold  them.     Lewis  et  al.  v.  Swift,  54  111. 

Whether  there  was  such  delivery  is  a  question  of  fact'and 
was  properly  submitted  to  the  jury  upon  instructions. 

Opinion  of  the  Court,  Wall,  J. 

Tlie  appellant  claimed  as  his  property,  six  horses  levied 
upon  by  the  sheriflf  under  a  writ  of  attachment,  issued  at  the 
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instance  of  appellees  against  Elijah  Watkins,  a  brother  of 
appellant.  Upon  a  trial  by  jury  the  issue  was  found  against 
the  appellant,  and  judgment  was  entered  accordingly,  from 
which  an  appeal  has  been  prosecuted  to  this  court.  The 
only  question  was,  whether  the  horses  had  been  sold  and 
delivered  to  the  appellant  by  the  attachment  defendant,  prior 
to  the  lew.  There  was  a  contract  of  sale,  but  we  think  the 
evidence  fully  warrants  the  finding  that  there  was  no  deliv- 
ery. When  the  levy  was  made  the  horses  were  in  the  stable 
lot  of  the  attachment  defendant.  It  appears  that  the  appel- 
lant was  a  creditor  of  his  brother,  Elijah,  for  a  considerable 
amount;  that  shortly  before  the  attachment  was  sued  out,  he 
took  some  cattle  of  him  to  apply  on  the  debt,  and  that  he 
then  proposed  to  take  these  horses  (then  in  the  pasture  of  a 
third  party)  at  a  certain  figure  which  the  debtor  thought  too 
low.  The  next  day  Elijah  sent  word  by  his  hired  man, 
Eads,  to  the  appellant  that  he  could  have  the  horses  at  the 
price  offered.  Appellant  said  to  Eads  that  he  had  no  way 
to  get  them  there,  and  Eads  said  he  would  deliver  them  to 
him  if  he,  appellant,  would  pay  him  for  so  doing,  and  ai)pel- 
lant  told  him  that  would  be  all  right. 

Ea^ls  then  went  to  the  pasture  where  the  horses  were, 
several  miles  distant,  and  took  them  to  the  premises  of  Eli- 
jah, intending,  as  he  says,  to  take  them  to  appellant  the 
next  day,  but  the  levy  was  m<ade  that  night. 

Appellant  claims  that  Eads  was  his  agent  and  that  when 
the  levy  was  made  the  horses  were  in  his  possession  because 
his  agent,  Eads,  had  done  as  stated. 

When  Elijah  authorized  Eads  to  carry  his  acceptance  to 
ap|>ellant,  he  did  not  discharge  Eads  from  his  service.  Eads 
had  no  right  to  give  any  time  or  service  to  appellant  with- 
out the  consent  or  direction  of  Elijah,  his  employer,  and 
appellant  could  not,  by  the  means  supposed,  make  Eads  his 
agent.    Eads  could  not  serve  two  masters  at  the  same  time. 

It  would  be  a  play  upon  words,  a  mere  perversion  of  terms, 
to  say  that,  under  the  circumstances,  Eads  was  the  agent  of 
appellant,  and  that  the  latter  thereby  had  possession  of  the 
horses. 

Toi..  XLIX  6 
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The  law  requires  an  opan,  visible  change  of  possession. 
Here  the  animals  were  actiuiUy  on  the  premises  of  the  attach- 
ment debtor.  It  would  open  a  wide  door  to  fraud  if  the  law, 
which  requires  a  change  of  possession,  could  be  met  by  such 
proof  as  appears  in  this  case.  It  is  suggested  that  the  court 
erred  in  admitting  some  of  the  statements  of  the  witness 
Mertz,  though  it  is  conceded  the  testimony  had  no  bearing 
upon  the  pivotal  question  before  the  jury.  We  see  no  error 
of  importance  in  this  respect. 

The  instructions  for  the  attachment  creditor  are  not  sub- 
ject to  complaint  by  appellant,  and,  indeed,  we  do  not  under- 
stand from  the  brief  that  any  objection  thereto  is  seriously 
urged. 

We  are  satisfied  with  the  judgment  and  it  will  be  affirmed. 


Kelly  et  al.  t.  Gonce  et  al. 

>  • 

1.  WiUs — Constnuition,  etc— Intention  of  the  Testator.— The  inten- 
tion of  the  testator  must  prevail  and  govern,  and  aU  mere  rules  of  con- 
struction must  give  way  to  such  intention,  unless  it  is  absolutely  incon- 
sistent with  some  settled  rule  of  law.  ' 

2.  Wills — Intention  of  the  Testator — Estates, — The  int^tion  of  the 
testator  is  to  be  gathered  from  thei  language  of  the  will,  which  is  to  be 
read  in  the  light  of  the  well  and  long-established  rule  that  in  the  ab- 
sence of  a  clear  manifestation  of  the  intention  to  the  contrary,  estates 
shall  be  held  to  vest  at  the  earliest  period. 

3.  Estates — Postponement  of  the  Vesting. — It  is  familiar  law  that  an 
intent  to  postpone  the  vesting  of  an  estate  must  be  clear  and  mani- 
fest, and  must  not  arise  by  mere  inference  of  construction. 

4.  WiUs — Evident  Intention  Must  Prevail — Omissiotts,  etc. — If  a  tes- 
tator overlooks  an  event  whicli  he  would  have  probably  provided  against, 
had  it  occurred  to  him,  it  is  not  the  province  of  the  court  to  supply  the 
omission  by  implying  or  inserting  a  clause  disposing  of  liis  property,  ac- 
cording to  some  8upix)sed  or  probable  intention  of  the  testator. 

5.  Legatees— O  if  ts  to  Children. — Tlie  law  draws  a  distinction  between 
a  gift  to  such  children  as  shall  arrive  at  legal  age  and  a  gift  to  children 
to  be  paid  when  they  arrive  at  legal  age.  In  the  first  instance  the  gift 
is  contingent  because  it  can  not  be  known  at  the  death  of  the  testator, 
whether  a  donee  wiU  be  found  at  the  proper  period  of  time  to  take, 
while  in  the  latter  instance  the  donee  is  known  at  tlie  time  of  the  testa- 
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^ors  death, the  gift  settled  upon  him  and  its  payment  only  deferred.  When 
the  donee  i»  known,  the  gift  is  said  to  rest  an  interest  at  once,  and  though 
such  donee  does  not  survive  to  take  por^session,  his  interests  and  right 
of  possession  passes  upon  his  death  to  his  legal  representatives.  When 
no  gift  is  to  be  found  beyond  a  mere  direction  to  distribute  or  divide  at 
a  certain  stated  j^eriod  or  upon  the  happening  of  some  event,  the  rule  is 
different. 

Meraorandnm* — Oonstruction  of  wHl.  Appeal  from  a  decree  rendered 
by  the  Circuit  Court  of  Sangamon  County;  the  Hon.  James  A.  Creioh- 
Tos,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  November 
term,  A.  D.  1892,  and  affirmed.     Opinion  filed  March  6,  1893. 

Appellants'  Brief,  Conklino  &  Geout,  Attorneys* 

The  term  "  said  children,"  in  said  will,  refers  to  her  chil- 
dren by  him,  who  arrive  at  majority,  and  the  court  will 
observe  that  no  gift  is  made  to  "said  children"  until  their 
arrival  at  majority  is  specified,  except  tliat  a  gift  is  made 
her  for  family  support. 

In  People  v,  Jennings,  44  111.  488,  where  the  AVill  provided 
for  distribution  of  proceeils  of  sale  of  real  estate  among  cer- 
tain cliildren,  and  in  case  of  their  death,  to  their  children, 
the  court  held  that  nothing  vested  until  the  time  of  distri- 
bution, and  the  grandchildren  took  the  proceeds  instead  of 
the  personal  representative  of  the  son. 

In  Ridgeway  v.  Underwood,  67  111.  419,  where  the  bequest 
was  to  survivors  of  a  class,  the  court  held  it  meant  those 
who  survived  from  the  period  of  distribution,  and  did  not 
speak  from  testator's  death,  and  that  children  dying  after 
testator,  and  before  distribution,  took  nothing.  See  also 
Scofield  V.  Olcott  et  aL,  120  111.  373. 

They  were  to  receive  nothing  until  they  "  ceased  to  be 
minors,"  either  by  "  advancement "  or  "  sale,"  and  nothing 
is  bequeathed  to  their  heirs  in  case  of  their  death  before 
period  of  distribution. 

Appellees'  Brief,  McGuire  &  Salzenstein,  Attorneys. 

The  governing  principle  in  the  construction  of  wills  is, 
that  the  intent  of  the  testator,  where  it  can  be  ascertained 
from  the  will,  controls.    The  doctrine  is  equally  well  estab- 
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lished  that  "  the  law  favors  the  vesting  of  *  estates,  and 
courts  will  always  give  such  a  construction  to  a  will  as  will 
tend  best  to  provide  for  descendants  and  posterity,  and  will 
prevent  the  disinheritance  of  remainderman,  who  may  hap- 
pen to  die  before  the  termination  of  the  precedent  estate/' 
Byrnes  v.  Stillwell,  103  N.  Y.  353,  57  Am.  Repts.  70(3, 
and  cases  there  cited.  Or  as  announced  by  the  Supreme 
Court  of  the  United  States :  "  For  many  reasons,  not  the 
least  of  which  are,  that  testators  usually  have  in  mind  the 
actual  enjoyment,  rather  than  the  technical  ownership  of 
the  property,  and  that  sound  policy,  as  well  as  practical 
convenience,  requires  that  titles  should  be  vested  at  the 
earliest  period,  it  has  long  been  a  settled  rule  of  construc- 
tion in  the  courts  of  England  and  America,  that  estates, 
legal  or  equitable,  given  by  will,  should  always  be  regarded 
as  vesting  immediately,  unless  the  testator  has  by  very  clear 
words  manifested  an  intention  that  they  should  be  contin- 
gent upon  a  future  event."  McArthur  v.  Scott,  113  U.  S. 
340;  see  also  Scofieldv.  Olcott,  120  111.  362;  KicoU  v.  Scott, 
99  111.  529 ;  Scofield  v.  Olcott,  120  111.  362,  at  pp.  370  and  371; 
Bowling  V.  Dobyn,  5  Dana  (Ky.),  441. 

Every  remainderman  may  die  without  issue,  before  the 
death  of  the  tenant  for  life.  It  is  the  present  capacity 
taking  eflFect  in  possession,  if  the  possession  were  to  become 
vacant,  and  not  the  certainty  that  the  possession  will  become 
vacant  before  the  estate  limited  in  remainder  determines, 
that  distinguishes  a  vested  from  a  contingent  remainder. 
When  the  event  on  which  the  preceding  estate  is  limited 
must  happen,  and  when  it  also  may  happen  before  the  ex- 
piration of  the  estate  limited  in  remainder,  the  remainder  is 
vested.  (4  Kent,  203.)  It  is  also  vested  when  it  is  limited 
to  a  person  in  esse  and  ascertained,  to  take  effect  by  words 
of  express  limitation  on  the  determination  of  the  preceding 
particular  estate.  Preston  on  Estates,  70;  see  also,  Doe  v. 
Considine,  6  Wall.  474;  Ruffin  v.  Farmer,  72  111.  615;  lUi- 
nois  Land  and  Loan  Co.  v.  Bonner,  75  111.  315-325 ;  Scofield 
V.  Olcott,  120  111.  372 ;  Jarman  on  Wills,  (Bigelow's  Ed.)  p. 
833,    836;  Brown   v.  Lawrence,   3   Cush.  397;  Cropley  v. 
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Cooper  et  aL,  19  Wall  1G7 ;  Goebel  v.  Wolf,  10  Am.   St. 
Kept  470  to  477;  Carver  v.  Jackson,  4  Pet.  1. 

But  if  this  were  held  not  to  vest  until  the  death  of  the 
parents,  this  inconvenience  would  follow:  that  it  would  not 
go  to  the  grandchildren,  for  if  a  child  were  born,  who  died 
in  the  lifetime  of  his  parents  leaving  issue,  such  grandchild 
could  not  take,  which  could  not  be  supposed  to  be  the  inten- 
tion of  the  testator.    Doe  v.  Perryn,  3  T.  E.  495. 

Opixiox  of  the  Court,  Boggs,  J. 

Henry  T.  Kelly  died  in  Sangamon  County  in  May,  1886, 
seized  of  140  acres  of  land.  He  left  surviving  him  his  sec- 
ond wife,  Margaret,  and  five  children  born  of  her,  to  wit : 
Walter  F.,  Ida  F.,  Mary  L.,  Henry  Lewis,  and  Gertie.  He 
also  left  surviving  him  Martha  Gonce  and  Kachael  Bancom, 
daughters  by  a  deceased  wife. 

Henry  Lewis  Kelly  died  in  IN^ovember,  1886,  unmarried, 
intestate,  and  without  issue,  when  about  twenty-three  years 
of  age;  Gertie  died  in  August,  1890,  unmarried,  intestate, 
and  without  issue,  before  arriving  at  the  age  of  eighteen 
years. 

The  widow,  Margaret,  married  one  Vaughn,  who  died 
before  her,  and  to  them  was  born  one  child,  Samuel  C. 
Vaughn;  Margaret  died  June  20,  1891. 

The  will  of  Henry  T.  Kelly,  after  bequests  to  Martha 
Gonce  and  Rachel  Bancom  (daughters  of  his  first  wife)  *'  each 
the  sum  of  two  dollars  out  of  my  personal  estate  in  addi- 
tion to  amounts  previously  given  them,"  is  as  follows  : 

'^  I  give  and  bequeath  to  my  wife,  Margaret,  the  use  of  all 
my  real  estate  and  personal  estate  that  may  remain  after 
the  above  bequests,  during  her  natural  life,  to  support  her- 
self and  her  children  born  of  her  by  me,  and  the  education 
of  said  children,  authorizing  my  said  wife  to  advance  each 
of  her  said  children  on  their  arrival  at  majority  such  amount 
as  she  may  deem  compatible  with  her  comfort  and  the  rights 
of  her  other  children,  taking  the  receipt  of  each  for  amount 
advanced.  I  give  and  bequeath  to  each  of  the  said  children 
of  my  wife,  Margaret,  an  equal  share  of  all  the  net  proceeds 
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of  my  real  estate  that  may  remain  after  paying  the  debts 
and  funeral  expenses  of  ray  said  wife,  Margaret,  provided 
that  the  real  estate  shall  not  be  chargeable  with  any  such 
debts;  provided,  also,  that  the  amounts  advanced  to  said 
children  shall  be  counted  as  a  part  of  said  remainder  and 
shall  be  charged  to  the  recipient  thereof  in  the  final  distri- 
bution. I  direct  after  the  death  of  my  said  wife,  my  real 
estate  to  be  sold  and  distribution  made  among  her  said  chil- 
dren as  they  cease  to  be  minors,  according  to  the  foregoing 
provisions.  I  desire  my  wife,  Margaret,  to  have  possession 
and  control  as  above  without  bonds  or  letters  of  administra- 
tion." 

After  the  death  of  Margaret  this,  a  bill  in  chancery,  was 
filed  to  obtain  sale  of  the  lands  mentioned  in  the  will,  and 
distribution  of  the  proceeds  of  such  sale  to  the  parties  en- 
titled thereto.  A  decree  was  rendered  ordering  sale  to  be 
made  and  the  proceeds  distributed,  upon  the  theory  that  the 
interests  of  Henry  Lewis  and  Gertie,  both  deceased,  became 
vested  at  the  death  of  the  father  and  descended  to  their 
legal  representatives  under  our  statute  of  descent. 

Walter  F.,  Ida  F.  and  Mary  L.,  the  only  children  of  the 
testator  and  Margaret  who  survived  the  mother,  insist  the 
bequest  of  the  proceeds  of  land  is  to  the  children  of  the  tes- 
tator and  Margaret  as  a  class;  that  the  right  of  each  of  said 
children  to  take,  was  contingent  upon  the  death  of  -  the 
mother,  and  upon  the  coming  of  age  of  the  legatee;  and 
that  upon  the  death  of  the  mother  the  entire  bequest  inured 
to  them  as  survivors  of  the  class.  For  this  reason  thev 
prosecute  this  appeal  from  the  decree  of  distribution. 

In  support  of  this  view,  counsel  for  appellants  insist  that 
it  is  clear  that  the  testator  did  not  intend  that  his  children 
by  a  former  wife  should  have  anything  beyond  the  bequest 
of  two  dollars  each,  and  equally  clear  that  he  intended  that 
the  proceeds  of  the  land  should  go  to  such  of  his  children 
born  of  Margaret,  as  should  survive  her  and  live  to  reach 
leo-al  asre.  It  is  true  that  the  intention  of  the  testator 
should  prevail  and  govern,  and  all  mere  rules  of  construction 
must  give  way  to  such  intention,  unless  it  is  absolutely  incOn- 
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f?ist€nt  with  some  settled  rule  of  law.  This  intention  is, 
however,  to  be  gathered  from  the  language  of  the  will,  which 
is  to  be  read  in  the  light  of  the  well  and  long  established  rule 
that  in  the  absence  of  a  clear  manifestation  of  the  intention 
of  the  testator  to  the  contrary,  estates  shall  be  held  to  vest 
at  the  earliest  period.  It  is  familiar  law  that  an  intent 
to  postpone  the  vesting  of  an  estate  must  be  clear  and  man- 
ifest, and  must  not  arise  bv  mere  inference  or  construe- 
tion. 

It  is  argued  that  it  clearly  appears  from  the  will,  that  the 
testator  framed  it  upon  the  theory  that  he  was  providing 
for  the  children  of  the  first  wife  and  those  bv  the  second  wife 
as  different  classes  of  persons,  and  that  he  intended  the  leg- 
acies to  go  to  them  as  members  of  each  class  and  not  as 
individuals.  The  small  sums  given  each  daughter  of  the 
first  wife,  in  the  view  of  the  appellants,  signifies  that  the 
testator  intended  the  remainder  of  his  property  to  go  to  the 
children  of  Margaret.  May  it  not  be  as  well  said,  that  the 
testator  held  all  his  children  in  equal  regard  and  enter- 
tained for  all  a  like  alQFection,  and  desired  each  should  sliare 
equally  in  his  property,  and  that  he  estimated  that  each  of 
the  daughters  of  tlie  former  wife  had  already  received  as 
much  as  the  other  children  would  each  receive  under  the 
provisions  of  the  will,  and  that  if  he  had  anticipated  the 
death  of  one  of  the  children  of  Margaret,  without  leaving 
heire,  he  would  have  provided  for  the  disposition  of  the  share 
of  such  deceased  child,  so  that  all  his  off^spring  would  share 
equally  in  his  bounty.  There  is  nothing,  however,  in  the 
will,  to  indicate  that  the  testator  ever  thought  of  the  death 
of  one  of  the  children,  while  a  minor.  Had  he  anticipated 
such  an  event  and  attempted  to  provide  for  the  disposition 
of  the  share  of  such  child,  can  it  be  said  that  it  is  known 
from  the  will,  what  he  would  have  done  ?  AppelUints  say, 
manifestly  he  would  have  given  the  share  of  such  decojised 
child  to  the  surviving  children  of  Margaret.  Suppose  such 
deceased  child  had  married  before  arriving  at  legal  age  and 
left  a  child  or  children;  would  an}"  one  find,  in  the  language 
of  this  will,  any  indication  of  a  desire  on  the  part  of  the 
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testator  to  disinherit  such  grandchild  or  children  and  de- 
vote the  property  of  the  parent  to  the  surviving  uncles  and 
aunts  of  such  grandchild  or  children  %  Or  if  the  testator 
entertained  like  affection  for  his  children  without  regard  to 
whether  they  were  born  to  him  of  the  first  or  second  wife, 
as  seems  so  natural  and  reasonable  he  would,  is  it  not  prob- 
able he  •  would,  when  providing  for  the  di8iX)sition  of  the 
share  of  one  who  might  die  childless,  so  order  the  distri- 
bution of  such  share  as  to  divide  his  bounty  equally 
between  all  his  offspring  \  It  is  difficult  to  say  what  he 
would  have  done  in  such  a  contingency^  and  can  not  be 
determined  by  us  as  mere  matter  of  inference  or  conjecture. 

Counsel  for  appellants  cite  cases  supposed  to  support  the 
view  they  desire  to  have  accepted  by  the  court,  but  in  each 
of  such  cases  the  decision  is  directed  and  controlled  bv  the 
language  of  the  will,  as  in  People  v.  Jennings,  44  111.  4vS8, 
where  the  express  terms  of  the  will  directed  that  the  share  of 
a  child  who  might  die  before  the  time  fixed  for  the  distribu- 
tion of  the  legacy,  should  go  to  such  children  as  "  he  might 
leave,"  and  in  Ridgeway  v.  Underwood,  67  111.  419,  Avhere 
the  will  provided  that  the  proceeds  of  land  which  was  to  be 
sold  after  the  expiration  of  the  life  estate  given  the  widow 
should  be  divided  among  seven  children,  and  that  the  share 
of  any  one  "  who  should  die,  be  divided  between  the  remain- 
der of  the  seven." 

In  the  will  at  bar,  no  words  are  to  be  found  signifying 
the  desire  of  the  testator  in  such  an  event. 

"  If  a  testator  overlooks  txi  event  which  he  would  prob- 
ably have  provided  against,  had  it  occurred  to  him,  it  is  not 
the  province  of  the  court  to  supply  the  omission  by  imply- 
ing or  inserting  a  clause  disposing  the  property  according 
to  some  su])posed  or  probable  intention  of  the  testator. 
2  Roper  on  Legacies,  14G4." 

The  persons  to  whom  the  remainder  is  limited  by  the  will, 
though  not  designated  by  name,  are  definitely  known.  The 
bequest  is  to  "  each  of  the  said  children  of  ms  wife  Mar- 
garet, an  equal  share  of  all  the  net  proceeds  of  my  real 
estate."    It  is  insisted,  however,  that  the  right  of  each  of 
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these  children  to  take  is  made  uncertain  and  contingent  by 
the  following  clause  of  the  will,  viz. :  "  I  direct  that  after 
the  death  of  my  wife,  my  real  estate  be  sold  and  distribu- 
tion made  among  her  said  children  as  they  cease  to  be 
minors."  This  clause,  it  is  said,  manifests  that  it  was  the 
intention  of  the  testator  that  only  such  of  the  children  as 
lived  to  reach  legal  age  should  receive  any  portion  of  the 
proceeds  of  the  sale  of  land,  and  that  therefore  the  right  of 
anv  one  to  take  w^as  contino^ent  and  not  vested.  There  was 
no  contino;encv  as  to  the  sale  of  the  land.  It  must  take 
place  upon  the  death  of  the  mother,  and  in  the  course  of 
nature  her  death  would  certainly  occur.  The  gift  to  each 
child,  then,  was  absolute  and  fixed  and  vested  in  interest  at 
the  testator's  death,  unless  the  directions  of  the  testator  in 
reference  to  the  distribution  of  the  proceeds  of  the  sale  cre- 
ated a  contingency  which  made  the  donee  of  the  gift  uncer- 
tain. A  distinction  is  to  be  drawn  between  a  gift  to  such 
children  as  shall  arrive  at  legal  age,  and  a  gift  to  children 
to  be  paid  when  or  as  they  arrive  at  legal  age.  In  the  first 
instance  the  gift  is  contingent  because  it  can  not  be  known 
at  the  death  of  the  testator  whether  a  donee  will  be  found 
at  the  proper  period  of  time  to  take,  wiiile  in  the  latter  in- 
stance the  donee  is  known  at  the  time  of  testator's  death, 
the  gift  settled  upon  him,  and  its  payment  only  deferred. 
When  the  donee  is  known  the  gift  is  said  to  vest  in  interest 
at  once,  and  though  such  donee  does  not  survive  to  take  pos- 
session of  the  subject-matter  of  the  gift,  his  interest  and  right 
of  possession  passes  upon  his  death  to  his  legal  representa- 
tives. Eaffin  V.  Farmer,  72  111.  615;  20  American  &  Eng. 
Ency.,  page  851;  Illinois  Land  Co.  v.  Bonner,  75  111.  315. 

When  no  gift  is  to  be  found  beyond  a  mere  direction  to 
distribute  or  divide  at  a  certain  stated  period,  or  upon  the 
happening  of  some  event,  the  rule  is  different.  In  the  w^ill 
at  bar  the  proceeds  of  the  sale  of  the  land  is  bequeathed  to 
persons  so  designated  as  to  be  definitely  known,  namely, 
to  each  child  of  Margaret,  without  regard  to  his  or  her  age, 
an  equal  share. 

A  subsequent  paragraph  provides  for  the  sale  of  the  land 
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after  the  death  of  the  mother,  and  for  the  retention  of  t)»o 
share  of  each  child  in  the  proceeds  until  he  or  she  sIjuU 
arrive  at  legal  age. 

We  see  nothing  in  the  language  of  this  paragraph  to 
indicate  that  the  testator  intended  to  effect  the  gift  other- 
wise than  to  fix  a  time  for  the  payment  of  the  bequest  so 
that  the  donee  should  not  enter  into  possession  and  con- 
trol of  the  gift  at  an  immature  ago. 

"  If  futurity  is  not  annexed  to  the  substance  of  a  gift,  bnt 
has  relation  to  the  time  of  payment  only,  the  gift  vests  at 
once."    1  Jarman  on  Wills,  833-83G-839. 

The  decree  must  be  and  is  af&nned. 


McSherry  v.  McSherry, 

1.  Alimony— Contempt  of  Court — Failure  to  Pay.  —A  decree  for  ali- 
mony may  be  made,  by  express  terms,  a  Uen  upon  real  estate,  as  well  as  by 
virtue  of  the  statute,  but  thia  will  not  deprive  the  court  of  the  jKjwer  to 
enforce  payment  by  attachment  for  contempt  of  court.  Such  power  will 
not  be  exercised,  however,  when  tlie  failure  to  pay  is  through  mere 
inability  and  is  not  willful. 

Memorandnm.  —Appeal  from  an  order  of  imprisonment  for  an  alleged 
contempt  of  court,  entered  by  the  Circuit  Court  of  Morgan  County;  the 
Hon.  Cyrus  Epler,  Circuit  Judpje,  presiding.  Heard  in  this  court  at 
the  November  term,  1892,  and  affirmed*    Opinion  filed  March  6,  1893. 

Appellee's  Statement  of  the  Case. 

Appellee  filed  her  bill  for  divorce  against  appellant  on  the 
ground  of  cruelty,  adultery  and  habitual  drunkenness.  The 
jury  found  the  defendant  guilty  of  extreme  and  repeated 
cruelty,  and  on  this  verdict  she  was  granted  a  decree  of  di- 
vorce and  the  care  and  custody  of  the  three  children.  She 
was  given  by  her  decree,  the  use  and  occupation  of  the  home- 
stead, and  alimony  to  the  amount  of  $187  a  year  to  be  paid 
quarterly.  The  defendant  owned,  besides  the  homestead,  a 
store  building  worth  $6,000,  mortgaged  for  $2,800.    He  re- 
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received  as  rent  for  the  store  building  $50  per  month,  dre\v 
a  pension  of  $8  per  month,  and  received  as  bartender  $50 
per  month,  working  from  one-half  to  one-third  the  time. 

This  suit  was  an  action  for  contempt  in  not  paying  the 
first  year's  alimony  of  $187.  During  the  year  the  ai)pellant 
received  as  rent  $600,  as  pension  $96,  as  bartender  at  least 
$250,  a  total  of  $946.  The  court  found  the  defendant  in 
contempt  and  ordered  him  committed  until  he  complied  with 
the  order  and  paid  the  alimony  due.  From  this  order  the 
defendant  appeals. 

Appellant's  Brief,  Oscar  A.  DeLeuw  and  F.  D.  McAvoy, 

Solicitors. 

This  record  does  not  disclose  a  willful  disobedience,  nor  a 
present  ability  to  pay,  and  the  order  of  imprisonment  must 
be  reversed,  "as  the  decree  in  behalf  of  complainant  was 
made  alien  on  the  land."  This  quotation  is  from  Andrews 
V.  Andrews,  69  111.  609,  which  decides  that  in  such  case  it  is 
error  to  award  an  attachment  ao:ainst  the  bodv,  where  the 
decree,  as  in  this  case,  expressly  makes  the  alimony  allowed 
a  lien  on  appellant's  laud. 

Appellee's  Brief,  Chas.  A.  Barnes,  Solicftor. 

Courts  possess  power  to  commit  for  contempt,  to  compel 
obedience  to  decrees  for  the  payment  of  alimony.  O'Calla- 
ghan  V.  O'Callaghan,  69  111.  552;  Buck  v.  Buck,  60111.  105; 
Wightman  v.  Wightman,  45  111.  167;  Blake  v.  The  People, 
80  111.  1. 

Opinion  of  the  Court,  Wall,  J. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court,  com- 
mitting appellant  to  jail  for  contempt,  in  failing  to  pay  the 
sura  of  $187,  as  alimony,  adjudged  against  him  in  a  decree 
of  divorce,  at  the  suit  of  appellee. 

The  decree  is  a  lien  upon  the  real  estate  of  the  appellant, 
by  express  terms,  and  by  virtue  of  the  statute,  but  this  does 
not  deprive  the  court  of  the  power  to  enforce  payment  by 
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attachment  for  contempt.  AVightman  v.  Wiglitman,  45  111. 
107;  Buck  V.  Buck,  GO  lU.  105;  O'Callaghan  v.  O'Callaghan, 
C9  111.  552. 

This  power  will  not  be  exercised  when  the  failure  to  pay 
is  through  mere  inability  and  is  not  willful. 

In  many  cases  the  defendant  may  have  unincumbered  real 
estate  and  no  income  of  suflicient  amount  to  enable  him  to 
comply  with  the  decree,  and  there  it  will  usually  be  proper 
to  leave  the  complainant  to  her  remedy  by  process  against 
the  property. 

In  this  instance  the  defendant  had  an  income  sufficiently 
large  to  make  it  apparent  that  he  could  easily  have  paid  the 
amount.  His  real  estate,  except  that  included  in  the  home- 
stead property,  which  was  by  the  decree  assigned  to  the 
possession  of  complainant,  was  incumbered,  and  if  the  com- 
plainant had  been  forced  to  resort  to  that  means  of  collect- 
ing the  money,  she  would  perhaps  have  been  placed  at  a  seri- 
ous disadvantage. 

Whether  she  could  have  made  the  money  by  selling  the 
real  estate  or  not  is  unimportant,  if  the  defendant  was  able 
to  pay,  and  would  not. 

We  are  satislled  such  was  the  case.  It  is  argued  that  the 
complainant  did  not  need  the  money,  but  this  is  not  to  the 
point.  She  was  entitled  to  it,  and  the  defendant  being  able 
to  pay,  willfully  refused  to  do  so. 

The  court  properly  exercised  its  coercive  power  and  the 
order  should  be  alllrmed. 


ti53t2?ol  Illinois  Live  Steele  Insurance  Co.  t.  Baker. 


1.  Limitations — Waiver  of  Conditions  in  a  Policy. — Pleading — Bur^ 
den  of  Proof. — When  a  poUcy  of  insurance  contains  a  limitation  clause  of 
six  montlis,  and  the  declaration  in  a  suit  brought  upon  it  after  the  expira- 
tion of  the  six  months  averred  tlmt  the  company  had  waived  this  clause 
by  requesting  the  assured  not  to  sue,  it  was  held,  that  under  a  plea  of 
the  general  issue,  the  burden  of  showing  the  waiver  was  upon  tiie 
plaintiff. 
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a.  Pleading — Demurrer, — ^Where  the  declaration  in  a  suit  upon  a 
policy  of  insurance  containing  a  clause  limiting  the  bringing  of  suits 
upon  it  to  six  months,  avers,  by  proper  allegations,  that  the  company  had 
waived  the  clause,  a  plea  of  the  statute  of  limitations  founded  upon  this 
clause,  pleaded  after  the  general  issue,  is  bad  as  amounting  only  to  the 
general  issue. 

3.  Pleading  a  Waiver. — It  is  not  necessary  for  the  plaintiff  to  aver  in 
his  declaration  upon  a  policy  of  insurance  a  waiver  of  the  limitation;  he 
may  wait  for  the  defendant  to  set  up  this  matter  by  a  special  plea  and 
then  reply  a  waiver  by  the  company. 

4.  Waiver  of  Limitations. — Where  a  policy  of  insurance  contained  a 
limitation  upon  the  right  to  sue,  and  the  company,  within  the  period  so 
limited,  requested  the  assured  not  to  sue,  and  its  president  represented 
that  the  company  was  not  then  able  to  pay,  but  would  be  after  a  while,  and 
if  the  assiu'ed  would  wait  he  should  be  paid,  and  he  did  wait,  it  was 
held,  that  by  such  acts,  the  company  had  waived  its  right  to  rely 
upon  the  limitation. 

5.  The  Limitation  Can  Not  Be  Revived  after  a  Waiver. — After  an  in- 
surance company  has  waived  the  right  to  rely  upon  a  clause  of  limitation 
contained  in  its  policy,  such  a  waiver  can  not  be  recalled  or  revoked.  If 
any  substantial  part  of  the  time  provided  by  the  limiting  clause  m  lost 
by  reason  of  the  waiver,  the  limitation  is  wholly  gone.  It  can  not  then 
be  revived,  nor  can  the  plaintiff  be  required  to  sue,  witliin  any  time  short 
of  the  statutory  limitation. 

Memorandum. — ^Action  of  assumpsit  upon  a  policy  of  insurance. 
Appeal  from  a  judgment  rendered  by  the  Circuit  Court  of  McLean 
County;  the  Hon.  Thomas  J.  Tipton,  Circuit  Judge,  prfisiding.  Heard 
in  this  court  at  the  November  term,  A.  D.  1892,  and  affirmed.  Oi)inion 
filed  March  6,  1893. 

Appellant's  Statement  of  the  Case. 

On  the  7th  day  of  July,  1886,  appellee  procured  from  ap- 
pellant an  insurance  in  the  sum  of  one  thousand  dollars 
upon  a  stallion  owned  by  appellee.  The  policy  provided 
that  no  action  against  appellant  for  the  recovery  of  any 
claim  by  virtue  of  said  policy  should  be  maintained  unless 
such  action  shpuld  be  commenced  within  six  months  next 
after  the  date  of  the  death  of  the  animal  insured,  and  should 
any  action  be  begun  against  appellant  after  the  expiration 
of  said  six  months,  the  lapse  of  time  should  be  taken  and 
deemed  conclusive  evidence  against  the  validity  of  such 
claim,  any  statute  of  limitation  to  the  contrary  notwith- 
standing.    The  policy  ran  from  the  17th  day  of  Jul}',  1886, 
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to  the  17th  day  of  July,  18S7.  On  the  11th  day  of  February, 
1887,  the  horse  mentioned  in  the  policy  died.  Suit  was  be- 
gun, by  api)ellee,  on  the  policy,  in  the  early  part  of  the  year 
1892. 

In  order  to  avoid  the  eflfect  of  the  six-month  limitation 
clause,  apj)ellee  set  forth  in  his  declaration  that  on  the  15th 
day  of  January,  1888,  "  and  more  than  six  months  next 
after  the  death  of  said  animal,  appellant,  by  its  then  presi- 
dent, waived  its  right  to  have  said  suit  brought  within  said 
six  months  by  promising  to  pay  the  amount  for  which  the 
animal  was  insured." ' 


Appellant's  Brief,  Kerrick,  Lucas  &  Spencer  and  J.  B 

Mann,  Attorneys. 

After  the  lapse  of  six  months,  any  promise,  which,  if 
made  within  six  months,  would  have  operated  as  a  waiver 
of  the  limitation  clause,  was  without  consideration,  and 
therefore  void.  In  other  words,  such  waiver  did  not  put 
the  plaintiff  in  a  condition  where  he  was  likely  to  lose  any 
of  his  rights.  It  did  not  cause  him  to  lose  any  right  he 
then  had,  because  he  Was  alreadv  barred.  The  doctrine  of 
estoppel  can  not  therefore  be  invoked.   May  on  Ins.,  Sec.  482. 

Appellee^s  Brief,  Rowell,  Neville  &  Lindlev,  Attorneys. 

*'  When  an  insurance  company  shall,  by  fraud,  pr  by  hold- 
ing out  responsible  ho}")es  of  an  adjustment,  deter  a  party 
assured,  being  under  such  a  condition  to  sue,  he  honestly 
confiding  in  the  pretenses  and  promises  of  the  assurer,  the 
condition  would  be  no  bar,  but  in  such  cases  there  should 
be  ]^rr)per  averments  in  the  declaration  of  the  fact."  Peoria 
Marine  and  Fire  Ins.  Co.  v.  Whitehill,  25  111.  475;  F.  &  M. 
Ins.  Co.  V.  Chesnut  et  al.,  50  111.  117;  Peoria  Marine  & 
Fire  Ins.  Co.  v.  Whitehill,  25  111.  475;  Andes  Ins.  Co.  v. 
Fish,  71  111.  620;  lUinois  Firq  Ins.  Co.  v.  Stanton,  57111.  362. 

Opinion  of  the  Court,  Wall,  J. 

This  was  assumpsit  upon  an  insurance  policy  issued  by 
the  company  upon  a  horse,  belonging  to  the  plaintiff. 
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The  policy  contained  a  limitation  clause  of  six  months, 
and  the  declaration  averred  that  the  company  waived  this 
clause  by  requesting  the  plaintiff  not  to  sue. 

In  the  first  count  the  request  was  alleged  'to  have  been 
made  after  the  six  months  had  expired;  in  the  second  count 
it  was  alleged  to  have  been  made  within  that  time.  The 
defendant  pleaded  non-assumpsit,  and  several  special  pleas. 
The  first  special  plea  set  up  as  a  defense  that  the  suit  was 
not  brought  within  six  months,  and  the  action  of  the 
court  in  sustaining  a  demurrer  to  that  plea  is  assigned  a8 
error. 

The  declaration  sought  to  avoid  the  bar  of  the  limitation 
clause  by  averments  showing  a  waiver,  and  it  is  conceded 
in  the  argument  that  if  these  averments  are  suificient,  the 
special  plea  amounted  only  to  the  general  issue,  and  was 
unnecessary.  Hence,  there  was  no  error  prejudicial  to  the 
defendant  in  sustaining  a  demurrer  to  the  plea. 

In  P.  M.  &  ¥.  Ins.  Co.  v.  AVhitehill,  25  111.  400,  it  is  said 
that  if  an  insurance  company,  "  by  fraud,  or  by  holding 
out  reasonable  hopes  of  an  adjustment,  deter  a  party  assured, 
being  under  such  a  condition  to  sue,  from  commencing  his 
suit,  he  honestly  confiding  in  the  pretenses  and  promises  of 
the  assurer,  the  condition  .would  be  no  bar,  but  in  such  case 
there  should  be  proper  averments  in  the  declaration  of  the 
facts."  ^ 

In  Andes  Ins.  Co.  v.  Fish,  71  111.  620,  the  court  adhere 
to  the  position  that  the  limitation  may  be  waived  by  such 
acts  of  the  insurance  company,  but  say  it  is  not  indisi)ensable 
that  the  declaration  should  aver  the  facts;  that  the  same 
rule  of  pleadings  should  be  allowed  in  resi)ect  to  this  as  to 
other  limitations  of  actions,  and  that  the  limitation  should, 
if  insisted  upon,  be  set  up  by  plea,  when  the  plaintiff  may 
reply  the  facts  relied  u|3on,  as  excusing  what  would  other- 
wise have  been  lac/ies  in  bringing  the  suit. 

It  is,  therefore,  not  necessary  for  the  plaintiff  to  insert 
averments  in  his  declaration  to  avoid  the  bar,  but  he  may 
do  so  if  he  chooses,  and  in  such  case  the  general  issue  will 
put  him  upon  proof  of  the  waiver.    The  sjiecial  plea  was 
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wholly  unnecessary  in  this  case.  All  the  facts  relied  upon 
by  the  plaintiff  in  excuse  of  the  delay  were  necessarily 
provable  in  order  to  make  out  the  case  alleged. 

We  think  he  clearly  proved  the  waiver  as  alleged  in  the 
second  count.  All  the  promises  and  hopes  held  out  by  the 
company  were  within  the  six  months  and  there  is  no  doubt 
that  plaintiff  was  thereby  delayed  from  suing.  It  is  urged 
that  before  the  six  months  expired,  he  was  informed  by  the 
president  of  the  company  that  he  could  not  make  any- 
thing if  he  did  sue,  because  the  company  was  insolvent,  and 
that  if  he  had  a  reasonable  time  then  left  within  which  to 
sue,  he  should  have  done  so.  In  other  words,  that  the 
waiver  may  be  revoked  and  the  limitation  revived.  We 
are  inclined  to  agree  with  the  Circuit  Court  on  this  point, 
and  to  hold  that  if  there  was  once  a  waiver,  it  could  not  be 
recalled  or  revoked.  If  any  substantial  part  of  the  time 
provided  by  the  limitation  is  lost  by  reason  of  the  waiver, 
the  limitation  is  wholly  gone.  It  can  not  be  revived,  nor 
can  the  plaintiff  be  required  to  sue  within  any  time  short  of 
the  statutory  limitations.  It  is  probably  true  that  the  sug- 
gestion of  insolvency  was  to  prevent  the  bringing  of  the 
suit.  From  the  beginning,  the  president  of  the  comjianj 
represented  to  the  plaintiff  that  the  company  was  not  then 
able  to  pay,  but  probably  would  be  after  a  while,  and  if 
plaintiff  would  wait,  he  should  be  paid;  and  plaintiff,  rely- 
ing on  this,  did  wait  until  the  company  became  solvent.  It 
is  objected  that  the  court  of  its  own  motion  held  a  proposi- 
tion to  the  effect  that  the  question  of  limitation  was  not 
in  issue,  there  being  no  plea  of  the  statute  of  limitation. 
We  sup|X)se  the  court  intended  thereby  to  say  that  only 
the  question  of  waiver  was  involved.  Strictly  speaking, 
the  question  of  limitation  was  involved  by  the  averments 
of  the  declaration. 

Whatever  mav  have  been  the  view  of  the  court  as  to 
this  merely  technical  matter,  we  are  of  opinion  the  merits  of 
the  case  were  with  the  plaintiff,  so  clearly  that  the  judg- 
ment ought  not  to  be  disturbed.    Affirmed. 
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Mahoney  t.  Whyte  et  al. 

1.  Retpards — Pursuit  of  Criminals. — When  officers  of  the  law.  stim- 
ulated by  a  reward  offered  for  the  apprehension  of  a  criminal,  pursue 
such  criminal  from  place  to  place,  and  finally  locate  liim,  and  employ  a 
local  officer  to  make  the  arrest,  such  local  officer  is  not  entitled  to  the 
entire  reward,  on  the  ground  that  he  made  the  actual  seizure  of  the  crim- 
inaL 

2.  Misrepresentations, — The  fact  tliat  officers  who  had  been  in  the 
pursuit  of  a  criminal  for  whom  a  reward  was  offered,  falsely  stated  to  a 
looal  officer,  whom  they  employed  to  arrest  the  criminal,  the  crime  for 
which  he  was  to  be  arrested,  and  did  not  tell  his  true  name,  is  no  reason 
why  the  local  officer  making  the  arrest  should  be  entitled  to  share  in  tlie 
reward. 

.  3.  Falsehood  and  Deceit — Moral  and  Legal  Wrongs, — Falsehood  and 
deceit  are  always  subject  to  moral  condenmation,  but  it  is  not  appointed 
to  human  tribunals  to  sit  in  judgment  upon  mere  moral  delinquencies  or 
abstract  wrongs,  affecting  only  the  conscience;  such  tribunals  take  cog- 
nizance of  delinquencies  and  wrongs,  only  when  another  has  been  in- 
duced by  them  to  do  some  act  to  his  own  injury.  Deceit  and  fraud,  if 
not  acted  upon,  or  not  accompanied  by  injury,  are  moral,  not  legal, 
wrongs. 

Hemorandnm. — Bill  of  interpleader  filed  by  the  County  of  Jersey  to 
require  different  claimants  for  a  reward  for  the  arrest  of  a  criminal,  to 
litigate  their  respective  claims.  Appeal  by  the  defeati^d  claimant,  from 
the  decree,  entered  by  the  Circuit  Court  of  Jersey  County;  the  Hon. 
George  W.  Herdman,  Circuit  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  A.  D.  1B92,  and  affirmed.  Opinion  filed  March  6, 
1893. 

The  opinion  of  the  court  states  the  case. 

Appellant's  Brief,  Thos.  F.  Ferns,  Attorney  for  Patrick 

Mahoney. 

Where  one  gives  such  information  to  an  officer  as  enables 
the  latter  to  capture  a  fugitive  from  justice,  even  if  he  go 
with  the  officer  and  act  as  one  of  his  ix)sse,  he  does  not 
thereby  become  entitled  to  recover  a  reward  offered  by  the 
county  for  the  capture  and  delivery  of  the  criminal  to  the 
county  jail.  County  of  Juniata  v.  McDonald,  122  Pa.  St.  115 ; 
S.  C,  15  Atl.  Eep.'696 ;  Adair  v.  Cooper,  25  Tex.  548 ;  Clan- 
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ton  V.  Young,  11  Rich.  (S.  C.  Law  R.)  546;  Shuey  v.  United 
States,  92  U.  S.  73;  Everman  v.  Ilyman,  2S  N.  E.  Rep.  1()22. 

Nor  is  the  informant  in  an  action  entitled  to  recover  the 
reward,  or  any  part  of  it,  from  the  pereon  making  tlie  arrest 
and  delivery  of  the  jierson  wanted.  Fallick  v.  Barber,  1 
M.  &  S.  lOS. 

The  law  makes  a  distinction  between  officei's  having  the 
warrant  to  execute,  and  those  making  an  arrest  without  the 
warrant,  as  to  recovering  a  reward  for  such  arrest.  Smith 
V.  Whildin,  10  Pa.  St.  39;  49  Am.  D.  572;  Davis  v.  Munson, 
43  Vt.  676;  5  Am.  R.  315. 

Appellkws'  Bkiep,  J.  S.  Cark,  Attokney. 

Wheix)  persons  acting  with  a  view  of  earning  a  reward 
offered  for  the  a])pi'ehcnsion  of  an  individual  charged  witli 
a  crime,  acquire  a  knowledge  of  facts  necessary  to  eiTcct  sucli 
apprehension,  and  the  conviction  of  the  accused,  and  under 
such  circumstances  as  the  evidence  in  this  case  clearly  dis- 
closes, procure  the  assistance  of  another  to  make  the  actual 
seizure  of  the  accused  as  their  agent  or  employe,  and  impart 
to  such  employe  or  agent  all  the  information  necessary  to 
effect  such  api)rehcnsion,  such  persons  are  entitled  to  the 
reward  when  earned.  Tirst  Nat.  Bank  v.  Uart,  55  111.  62, 
70. 

When  one  employs  another  to  pursue  or  an^cst  an  individ- 
ual accused  of  crime,  and  for  whose  apprehension  a  reward 
is  offered,  such  employer  is  entitled  to  such  reward  if  thus 
earned.  The  County  of  Montgomery  v.  Robinson,  85  111. 
174;  C.  &  A.  R.  R.  v.  Sebring,  IG  111.  App.  184. 

Opinion  of  the  Court,  Boggs,  J. 

The  appellant  and  the  appellees  were  rival  claimants  to  a 
re\Yard  of  $500,  offered  by  the  county  of  Jersey  fox  the 
arrest  and  delivery  to  the  sheriff  of  that  county  of  one  S.  A. 
Shaw,  who  stood  charged  with  the  crime  of  murder. 

The  appellee  Whyte,  a  resident  of  Jersey  County,  having 
information  that  Shaw,  under  the  assumed  name  of  McRey- 
nold,  was  in  the  employ  of  the  appellee  Johnson,  at  Ash 
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Qill,  Mo*,  went  there  to  arrest  him  for  the  purpose  of  secur- 
ing the  reward,  but  Shaw  had  absconded  before  his  arrival. 

lie  advised  Johnson  of  the  identity  of  Shaw  and  of  the 
offered  reAvard,  and  they  entered  into  an  agreement  to 
search  for  the  accused  and  if  successful  to  share  the  reward 
between  them. 

They  interested  with  them  one  Leach,  from  whom  they 
learned  that  Shaw  had  assumed  the  name  of  A.  J.  Perrv, 
and  was  working  in  a  box  factory  near  Cairo.  Whyte, 
Johnson  and  Leach  went  to  Cairo  and  called  at  the  police 
headquarters  to  procure  an  officer  to  make  the  arrest. 
There  they  first  met  the  appellee,  Mahoney,  who  was  the 
city  marshal  of  Caira  They  told  him  they  desired  to  have 
one  A.  J.  Perry,  who  was  at  the  box  factory,  arrested  upon 
a  charge  that  he  had  committed  a  rape  in  East  St.  Louis. 

Mahoney  agreed  to  send,  and  did  send  an  officer  to  the 
box  factory  to  make  the  arrest,  but  Shaw  was  not  to  be 
found.  The  appellees  continued  to  prosecute  their  search, 
and  soon  after,  through  Leach,  learned  that  Shaw  would 
return  to  Cairo  about  six  o'clock  on  a  certain  Saturday  even- 
ing, and  would  stop  at  the.  Farmer  s  House,  a  hotel  on  the 
levee  in  that  citv. 

Accompanied  by  Leach,  they  again  called  upon  the  appel- 
lant, Mahoney,  and  arranged  to  have  him  arrest  Shaw,  whom 
Mahoney  still  knew  as  A.  J.  Perry,  charged,  as  Mahoney 
su])posed,  with  rape.  Mahoney  was  furnished  by  the  appel- 
lees with  a  minute  description  of  Shaw,  and  told  when  he 
would  return  to  Cairo,  and  where  he  could  be  found  when 
he  came. 

Why  to,  Johnson  and  Leach  all  testify  that  Mahoney  agreed 
that  he  w^ould  make  the  arrest  and  notify  the  appellees  to 
come  for  the  prisoner,  and  would  be  reasonable  in  his 
charges,  and  said  it  was  his  official  duty  to  make  the  arrest. 

Shaw  returned  to  Cairo  on  the  day  that  the  appellees  had 
told  Mahoney  he  would,  and  was  arrested  by  Mahoney  while 
making  his  way  from  the  steamboat,  from  which  he  had 
just  landed,  up  the  levee  to  the  Farmer's  House.  Mahoney 
had  never  met  Sbaw  before^  but  identilied  him  by  the  dc- 
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a  distinct  understanding  that  he  was  to  receive  reasonable 
compensation  therefor. 

After  he  had  thus  performed  his  official  duty,  he  learned 
for  the  first  time,  of  the  ofifered  reward;  and  though  he  had 
performed  no  service  with  the  view  of  earning  it,  and  knew 
that  the  prisoner  had  come  into  the  custody  of  the  law 
through  the  diligence  and  labor  of  the  ai)pellees,  who  were 
working  for  the  reward,  he  determined  to  demand  that 
they  be  denied  all  compensation  and  he  awarded  the  entire 
sum. 

This  assumption  savors  so  strongly  of  selfishness,  and  is 
in  such  utter  disregard  of  the  appellees'  right,  that  it  is  not 
strange  it  obtained  no  recognition  from  the  chancellor. 

The  fact  that  the  appellees  did  not  tell  the  appellant  the 
true  name  of  the  man  they  desired  to  secure,  and  that  they 
falsely  stated  the  charge  or  crime  for  which  he  was  to  be 
arrested,  is  relied  upon  to  support  tlie  appellant's  right  to 
the  whole  reward.  Such  misrepresentations  and  conceal- 
ment constituted,  it  is  argued,  a  consi)iracy  to  perpetrate  a 
fraud  upon  the  appellant,  whereby  the  appellees  would  ob- 
tain his  services  and  they  reap  the  sole  benefit  thereof. 

Falsehood  and  deceit  are  always  subject  to  moral  con- 
demnation, but  it  is  not  appointed  to  human  tribunals  to 
sit  in  judgment  upon  mere  moral  delinquencies  or  abstract 
wrongs,  affecting  only  the  conscience.  Such  tribunals  take 
cognizance  of  delinquencies  and  wrongs  only  when  an- 
other has  been  induced  by  them  to  do  some  act  to  his  own 
injury. 

Deceit  and  fraud,  if  not  acted  upon,  or  if  not  accom- 
panied by  injury,  are  moral,  not  legal  wrongs,  5  Am.  & 
Eng-  Ency.  page  331. 

The  appellees  were  under  no  obligations,  either  legal  or 
moral,  to  disclose  the  identity  of  Shaw,  or  to  make  known 
the  fact  that  a  reward  was  standing  for  his  arrest. 

The  app3llant,  as  city  marshal,  was  invested  with  such 
power  to  make  arrests  as  constables  had  at  the  common 
law,  or  have  under  our  statutes.     Sec.  73,  Ch.  24,  R.  S. 

He  understood  it  to  be  his  official  duty  to  make  the 
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aiTest  and  did  so  for  that  reason,  and  not  because  of  anv 
misrepresentations  made  to  him.  Nor  were  the  misrepre- 
sentations made  for  the  purpose  of  inducing  him  to  act. 
The  purpose  of  the  deceit  was  to  keep  concealed  the  fact 
that  a  reward  might  be  obtained.  As  the  api>ellant  did 
not  act  nor  suffer  injury  by  rejison  of  the  deceit  and  con- 
ceabnent,  he  has  no  legal  ground  to  complain  of  it 

The  decree  of  the  learned  judge  to  whom  this  case  was 
submitted  was,  "that  each  of  the  claimants  were  so  asso- 
ciated in  procuring  the  Jipp^ehension  and  delivery  of  Shaw, 
that  each  was  entitled  to  an  equal  share  in  the  reward.^* 

If  any  one  has  good  right  to  complain  of  the  conclusion 
thus  reached,  it  is  not,  in  our  opinion,  the  appellant. 
.  The  decree  must  be,  and  is  affirmed. 


Toule  T.  Brown. 


1.  Verdict. — Wliere  there  is  evidence  to  support  the  finding  of  the 
jury,  it  will  not  be  disturbed. 

3.  Juror's  Impi-oper  Conduct, — An  affidavit  based  upon  information 
and  belief,  is  insufficient  to  supjiort  an  objection  to  a  verdict  on  the 
ground  that  the  jury  arrived  at  their  finding  by  setting  down  on  separate 
pieces  of  paper,  the  amount  each  juror  was  willing  to  allow,  and  dividing 
the  aggregate  by  twelve. 

Memorandum. — Breach  of  warranty.  Appeal  from  the  Circuit  Court 
of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Circuit  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  A.  D.  1892,  and 
affirmed.    Opinion  filed  March  6, 1893. 

Appellant's  Brief,  Charles  M.  Peircb,  Attorney. 

A  verdict  arrived  at  by  lot  or  chance  can  be  impeached 
by  the  affidavit  of  jurors  in  all  of  the  following  States :  Ark. 
Dig.  Stat.  1874,  Par.  1979;  Cal.  Code  Civil  Prac,  Par.  657;' 
Texas  Code  Cr.  Prac.  1879,  Art.  777,  Par.  3-8;  Polhemus 
V.  Heinian,  50  Cal.  438;  Fain  v.  Goodwin,  35  Ark.  109; 
Co vvperthvvaite  v.  Jones,  3  Dall.  (U.  S.),  55;  Harvey  v.  Jones, 
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S  ITumph.  (Tenn.),  157;  Crabtree  v.  State,  3  Sneed  (Tenn.), 
3(12;  Ry.  Co.  v.  Winters,  85  Tenn.  240;  Fuller  v.  Ey.  Co.,  31 
Iowa,  211;  Johnson  v.  Hubbard,  22  Kan.  277;  Hunter  v. 
State.  8  Tex.  App.  75. 

A  quotient  verdict  is  illegal;  see  Joyce  v.  State,  7  Baxt. 
(Tenn.)  87;  Haught  v.  Hoyt,  500  Conn.  583;  Johnson  v. 
Hubbard,  22  Kas.  277;  Leverott  v.  State,  3  Tex.  App.  213; 
Tinkle  v.  Dunivant,  !♦>  Lea  (Tenn.),  503;  Miller  v.  Ry.  Co.,  5 
Mo.  App.  471;  Roy  v.  Goings,  112  III.  G5G. 

Appellee's  Brief,  Rowell,  Xeville  &  Lindley,  Attorneys. 

"  Jurors  may  resort  to  a  process  of  taking  the  sum  of  the 
amounts  in  the  mind  of  each  juror  and  dividing  by  twelve, 
as  a  matter  of  experiment,  and  for  the  purpose  of  ascertain- 
ing how  nearly  the  result  obtained  may  suit  the  views  of  the 
different  jurors."    City  of  Pekin  v.  Winkel,  77  111.  58. 

^'  The  subsequent  polling  of  the  jury  and  their  separate 
answers  relieves  the  verdict  of  all  '*  objection,"  even  in  a 
case  where  it  should  be  shown  that  tliere  was  a  preliminary 
understanding  that  the  result  found  by  the  process  adopted 
should  be  the  verdict.  City  of  Pekin  v.  Winkel,  77  111.  58; 
Roy  v.  Goings,  112  111.  056. 

''  It  is  error  to  permit  the  jurors  to  testify  or  be  ques- 
tioned (l>efore  they  are  discharged)  as  to  the  mode  in  which 
they  arrived  at  the  amount  of  damages. "  Roy  v.  Goings, 
112  111.  656. 

In  the  case  of  City  of  Pekin  v.  Winkel,  77  111,  50,  tlie 
verdict  returned  by  the  jury  was  for  $275.10§^,  and  it  was 
decided  by  the  opinion  in  that  case  that  the  fact  that  the 
verdict  contained  a  fraction  of  a  cent  wo-s  no  evidence  that 
the  verdict  was  a  chance  verdict. 

Opinion  of  the  Court,  Wall,  J. 

The  appellee  recovered  a  judgment  against  the  appellant 
upon  an  alleged  breach  of  warranty  in  the  sale  of  a  mare. 

It  api)ears  from  the  evidence  that  on  the  9th  of  February, 
1802,  there  was  a  public  sale  of  horses  at  the  premises  of 
one  Crawford.  After  a  number  of  horses  belonging  to 
Crawford  had  been  sold,  the  animal  in  question,  belonging 
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to  appellee,  was  led  out  by  a  son  of  Crawford,  and  was  put 
up  for  sale  and  was  finally  struck  off  to  the  appellant. 

The  testimony  offered  by  appellee  tends  to  prove  that 
Crawford  stated  in  reply  to  a  general  question  by  the 
auctioneer  that  the  mare  was  all  right,  and  that  in  reply  to 
a  particular  question  put  by  appellee  when  he  was  about  to 
bid,  whether  her  wind  was  sound,  he  said,  "  the  mare  is 
sound  and  all  right."  After  the  mare  had  been  struck  off 
to  him,  the  appellee  learned  for  the  first  time  that  she  was 
the  property  of  appellant,  who  was  present,  and  he  then 
inquij'ed  particularly  of  the  latter  as  to  the  mare's  wind  and 
received  the  same  assurance.  The  followini^-dav  and  before 
the  money  was  paid  and  the  pro]^rty  was  delivere<.l,  this 
assurance  was  given  again.  The  testimony  for  the  ap]x?llant 
strongly  tends  the  other  way  as  to  all  this.  The  mare 
proved  to  be  wind-broken,  and  there  is  testimony  tending  to 
show  appellant  knew  it.  This  he  also  denied,  although  he 
had  owned  the  mare  a  considerable  tiiiie. 

The  jury  settled  the  question  of  fact  adversely  to  appel- 
lant. It  was  proljably  correct.  We  find  no  reason  to  inter- 
fere with  the  conclusion  thus  rejiched.  It  is  suggested  in 
the  brief  of  apix^llant  that  the  court  erred  in  giving  certain 
instructions  asked  by  appellee  and  in  refusing  certain  instruc- 
tions asked  by  appellant. 

No  particular  objections  are  pointed  out  as  to  the  former. 
As  to  the  latter,  we  find  on  inspecting  the  record,  that  a 
large  number  of  instructions,  not  set  out  in  the  abstract,  were 
given  for  appellant.  Upon  reading  the  whole  series  given 
on  both  sides,  we  are  of  opinion  the  a])pellant  has  no  occa- 
sion to  complain.  Nor  do  we  find  any  important  error  in 
the  rulings  of  the  court  on  the  admission  of  evidence. 

It  is  objected  that  the  jury  arrived  at  their  verdict  by  an 
impro})er  method,  viz.,  by  setting  down  on  separate  pieces 
of  paper  the  amount  each  juror  was  willing  to  allow,  and 
dividing  the  aggregate  by  twelve.  The  alfidavit  offered  in 
support  of  this  objection  was  insufficient  in  that  it  was  based 
upon  information  and  belief  merely.  City  of  Pekin  v.  Win- 
kel,  77  111.  58. 

The  judgment  will  be  affirmed. 
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1.  Bnt'lroad  Companies— Signals. — The  object  of  the  statute  in  |  49  105 
requiring  signals  to  be  given  when  approacliing  highway  or  street  cross-  ~j^^^^2 
iiigH,  is  tx>  protect  persons  or  animals  about  to  cross  the  track,  and  to  49  105' 
obviate  the  danger  of  collision  at  such  crossings.  The  giving  of  tliese  sig-  el05  •  4! 
nals  is  a  statutory  duty,  the  non-performance  of  which  Ls  negligence  as  49  JOoj 
a  matter  of  law,  only  when  injury  results  therefrom  to  persons  or  animals  ^  *479| 
endeavoring  or  intending  to  cross  the  track  of  the  railroad  upon  a  street 

or  highway. 

2.  Railj'oad  CompanicH — Omission  to  Oive  Signals — When  Negli- 
gence in  Fact, — If  a  i)erson  in  the  vicinity  of,  but  not  inti'uding  to  use  a 
crossing,  may  hold  a  raihoad  comi)any  for  injuries  caus(^d  by  a  failure 
to  give  the  signals,  the  liability  must  grow  out  of  peculiar  facts  and  cir- 
cumstances, by  reason  of  wliich  the  injured  party  had  a  right,  in  the 
exercise  of  ordinary  care,  to  rely  upon,  and  w^ait  for  the  signals,  and 
making  the  omission  to  give  tliem,  negligence  in  fact  as  to  him. 

3.  Heading — Wluit  is  a  Sufficient  Release. — A  plea  which  in  substance 
avers  that  in  his  lifetime  the  deceased  (being  an  employe  of  a  railroad 
company)  made  application  for  insm'ance  in  a  branch  of  the  company 
called  its  "relief  department"  and  was  accepted  as  a  member,  and  re- 
ceived a  certificate  of  membership  entitling  his  wudow,  as  a  beneficiary, 
to  receive  a  sum  of  money  in  case  of  his  death,  and  that  it  was  provided 
in  his  appli(;ation  for  such  membership  that  the  acceptance  from  such 
department  by  his  beneficiary  should  operate  as  arele;use  of  all  claims  for 
damages  which  could  be  made  by  his  heii-s,  executors  or  admiiiistratore; 
that  after  the  death  of  the  said  employe  it  paid  to  his  widow  as  such 
beneficiarA' the  sum  named  in  the  certificate,  which  she  accei)ted,  and  the 
company  lx»came  thereby  released  from  all  claim  for  damag(*s  of  the 
legal  representatives  of  the  deceased,  etc.,  is  bad  for  tlve  reason  that  the 
said  deceased  hati  no  jxiwer  to  release  the  company  from  payment  of 
damages  to  his  widow  and  next  of  kin  in  case  of  his  death  by  neglect  or 
default  of  the  company. 

4.  Railroad  Companies — Power  of  Employes  to  Contract  Against 
Liability  in  Case  of  Death. — Exemption  ciui  not  l)e  secur(»d  by  contract 
against  liability  for  the  conseciuences  of  gross  negligence,  or  a  willful 

act. 

5.  Death  by  Negligent  or  Willftd  Act— Common  Law  Liability.— At 
the  common  law  a  person  injurinl  by  a  wrongful  act,  neglect  or  default 
of  another,  might,  if  the  injurit^  were  not  fatal,  maintain  an  action  to 
recover  damages,  but  the  remedy  abated  upon  the  deatli  of  the  pei-son 
injuretl.  So,  if  instantly  killed,  no  right  of  action  existed,  and  no  action 
ivould  lie  in  favor  of  any  one  for  causing  the  death  of  a  humim  being. 
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6.  Husband  and  Wife — Statutory  Remedies, — Tlie  glaring  absurdity 
of  the  common  law  in  allowing  a  husband  and  father  if  injured  and  not 
killed,  a  right  of  action  for  the  damages  thus  sustained,  and  in  denying 
to  his  widow  and  children  any  comi^ensation  for  damages  inflicted  upon 
them,  should  the  injury  be  greater  and  result  in  death,  has  been  relieved 
by  the  act  of  our  General  Assembly,  approved  February  12,  1853,  re- 
enacted  in  1874,  and  now  constituting  Sees.  1  and  2,  Ch.  70,  of  our 
Revised  Statutes. 

7.  Husband  and  Wife — Next  of  Kin— Statutory  Doctrine. — The  enact- 
ment of  our  statute  established  the  doctrine  that  the  wife  and  next 
of  kin,  and  each  of  them,  have  a  property  right  and  financial  interest 
in  the  life  of  the  husband  and  relative.  A  new  right  of  action  was  cre- 
ated in  favor  of  persons  who,  before,  had  neither  right,  cause  of  action, 
nor  remedy.  Prior  to  its  enactment,  this  right  ceased  at  the  death  of  the 
husband;  it  did  not  flow  from  him,  but  was  created  by  the  statute.  The 
widow  and  the  next  of  kin  can  not  be  deprived  of  it  at  the  will  or  pleas- 
ure, or  by  the  contract  of  another,  though  he  be  the  party  charged  with 
the  performance  of  the  duties  out  of  which  the  right  grew. 

8.  Husband  and  Wife — Power  of  the  Husband  to  Release  tlve  Wife's 
Right. — The  value  of  the  interest  of  the  wife  and  children  in  the  life  of 
the  husband  and  father,  and  the  amount  of  their  financial  loss  in  case  of 
his  death,  \a  limited  by  statute,  and  it  is  wholly  beyond  the  jwwer  of  the 
husband  and  father  to  further  limit  their  right  of  recovciy,  by  any  con- 
tract he  may  enter  into. 

9.  Damojges — Expenses,  etc. — The  recovery  is  limited  to  the  financial 
or  pecuniary  loss  of  the  wife  and  next  of  kin  by  the  death  of  the 
husband  and  father;  the  expenses  incurred  or  paid  for  medical 
attendance,  care  or  nursing,  or  otherwise,  in  the  endeavoring  to  effect  a 
cure.  The  agony  and  pain  suffered  and  endured  by  liim,  the  loss  of  earn- 
ings while  sick  or  disabled  by  the  injury,  can  not  be  considered  in  esti- 
mating the  amount  of  damages.  The  sole  measure  of  damages  is  the 
pecuniary  loss  to  the  widow  and  next  of  kin,  occasioned  by  the  destruc- 
tion of  the  life  of  the  husband,  etc. 

Memorandnm. — Action  for  personal  injuries.  Writ  of  error  to  the 
Circuit  Court  of  Cass  County,  to  reverse  a  judgment  rendered  by  that 
court;  the  Hon.  Cyrus  Epler,  Circuit  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  A.  D.  1892.     Opinion  filed  June  5,  1893. 

Plaintiff's  Brief,  Mills  &  McClure,  Attorneys. 

It  is  believed  that  the  question  presented  by  this  record 
has  never  been  adjudicated  by  any  of  the  courts  of  last  resort 
in  this  State;  but  the  analogous  principle,  that  a  con- 
tract indorsed  on  the  back  of  a  railroad  pass,  releasing  a  rail- 
road company  from  all  liability  to  prospective  injuries,  is 
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not  a  suflBcient  answer  to  a  charge  of  gross  neglifjence,  is 
firmly  settled  by  a  long  line  of  decisions.  I.  C.  R.  11.  Co.  v. 
Eead,  37  lU.  484;  Arnold  v.  I.  C.  R.  R.  Co.,  83  Id.  273;  J. 
S.  E.  R.  R.  Co.  V.  South  worth,  135  Id.  250.  Other  courts, 
however,  have  considered  the  controlling  question  in  this 
case.  R.  R.  Co.  v.  Spangler,  44  Ohio  State  471;  Cook  v. 
W.  &  A.  R.  R.,  72  Ga.  48;  M.  &  C.  R.  R.  Co.  v.  Jones,  2 
Head.  517;  Thompson  on  Negligence,  Vol.  2,  p.  1025;  Roes- 
ner,  Admx.,  v.  Hermann,  8  Fed.  Rep.  782. 

Defendant's  Brief,  Sweeney  &  Walker,  and  A.  A  Lee- 

PER,  Attorneys. 

An  employe,  as  well  as  every  other  person,  can  make  a 
contract  which  will  be  binding  upon  his  administratrix,  and 
that  such  contract  may  also  o})erate  upon  his  "  next  of  kin '' 
and  prevent  a  recovery  under  the  statute,  must  be  conceded. 
Annas,  Adm'x,  v.  M.  <fe  N.  R.  R.  Co.,  67  Wis.  46;  Griswold, 
Adm'r,  v.  K.  Y.  &  ]^.  Eng.  R.  Co.,  53  C(mn.  371;  State,  to  use 
of  Black,  V.  B.  &  O.  R.  Co.  (Md.),  36  Fed.  Rep.  655;  Russell  v. 
R.  &  D.  R.  Co.  (S.  Car.),  47  Fed.  Rep.  204;  W.  ife  A.  R.  R.  Co. 
V.  Strong,  52  Ga.  461. 

The  object  and  purpose  of  the  "  Relief  Department "  is 
thoroughly  in  accord  with  the  spirit  and  legislation  of  the 
times;  they  ^vill  always  be  sanctioned  and  upheld  by  the 
courts.  Fuller  v.  B.  &  O.  Employe's  Relief  Association,  67 
Md.  433;  Owens  v.  B.  &  O.  R.  R.  Co.  (Ohio),  35  Fed.  Rep. 
715;  State,  to  use  of  Black,  v.  B.  &  O.  R.  Co.  (Md.),  36  Fed. 
Hep.  655;  Freshes  v.  B.  &  O.  R.  R.  Co.,  not  reported;  Spitze 
V.  B.  &  O.  R.  R.  Co.  (Md.),  23  Atl.  Rep.  307;  Martin  v.  B.  & 
O.  R.  R.  Cq.  (W.  Ya.),  41  Fed.  Rep.  125;  Graft  v.  B.  &  O.  R. 
R.  Co.  (Fa.),  8  Atl.  Rep.  206. 

O.  F.  Pkice,  of  counsel. 

Opinion  of  the  Court,  Bogos,  J, 

This  is  an  action  on  the  case  brought  in  the  name  of  Mavy 
Maney,  as  administratrix  of  the  estate  of  Daniel  Maney, 
deceased,  for  the  benefit  of  Mary  Maney,  widow,  Rosa  A., 
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Daniel  M.,  Mary  J.,  Albert  L.  and  Francis  L.  Maney,  chil- 
dren of  the  deceased,  to  recover  damages  under  the  provis- 
ions of  sections  1  and  2  of  chapter  70  of  R.  S.,  for  the  killing 
of  said  Daniel  Maney.  The  declaration  contained  five 
counts.  A  demurrer  to  the  fifth,  and  a  motion  to  strike 
out  certain  allegations  in  the  fourth  count,  were  sustained, 
to  which  the  plaintiff  below  and  here  excepted.  The  de- 
fendant below,  who  is  defendant  here,  filed  the  general  issue 
and  seven  special  pleas.  The  plaintiff  interposed  a  demurrer, 
both  general  and  special,  to  each  of  the  special  pleas.  These 
demurrers  were  overruled  as  to  all  the  special  pleas  except 
the  eighth,  and  to  these  rulings  of  the  court  the  plaintiff 
excepted.  The  defendant  withdrew  the  general  issue;  the 
plaintiff  abided  their  demurrers  and  judgment  against  the 
plaintiff  for  costs  followed.  This  is  a  writ  of  error  brought 
to  reverse  the  judgment. 

The  fifth  count  charges  that  defendant's  servants  in  charge 
of  and  operating  one  of  its  locomotive  engines,  failed  and 
omitted  to  give  the  signals  required  by  the  statute  when 
approaching  a  street  crossing.  Other  allegations  of  the 
same  count  are  that  the  deceased  was  struck  by  the  engine 
and  killed  at  a  point  on  the  track  between  two  streets,  and 
was  not  upon  a  crossing  nor  seeking  to  pass  over  the  track 
at  a  crossing.  The  object  of  the  statute  in  requiring  signals 
is  to  protect  persons  or  animals  about  to  cross  the  track  and 
to  obviate  danger  of  collision  at  highways  or  street  cross- 
ings. Non-performance  of  this  statutory  duty  is  negligence 
as  a  matter  of  law,  only  when  injury  results  therefrom  to 
persons  or  animals  endeavoring  or  intending  to  cross  the 
track  of  the  railroad  upon  a  street  or  highway.  Roden  v. 
C.  &  G.  T.  Ry.  Co.,  133  111.  73.  If  one  in  the  vicinity  of, 
but  not  intending  to  use  a  crossing,  may  hohi  a  niilroiid 
company  liable  for  injuries  caused  by  a  failure  to  give  the 
statutory  signals,  the  liability  must  grow  out  of  peculiar 
facts  and  circumstances,  by  reason  of  which  the  injured 
party  had  a  right  in  the  exercise  of  ordinary  care  to  rely 
upon  and  wait  for  the  signals,  and  making  an  omission  to 
give  them,  negligence  in  fact  as  to  him.    Patterson  Railway 
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Accident  Law,  Sec.  161,  162.  No  such  state  of  case  is  at- 
tempted to  be  made  by  this  count. 

The  demurrer  to  this  count  was,  therefore,  properly  sus- 
tained. The  averment  of  the  fourth  plea  that  the  defendant 
company,  in  consideration  of  the  conveyance  of  a  tract  of 
land,  and  the  vacating  of  certain  streets  in  the  city,  had 
agreed  to  do  no  switching  above  Sixth  and  Eighth  streets, 
brought  a  wholly  irrevelant  issue  into  the  case,  and  was 
properly  stricken  from  the  plea.  The  second,  third,  fourth, 
fifth,  sixth  and  seventh  pleas  are  in  substance  the  same,  the 
averments  being  that  in  his  lifetime  the  deceased  made  ap- 
plication for  insurance  in  a  branch  of  the  defendant  com- 
pany, called  its  "  Relief  Department;"  that  he  was  accepted 
as  a  member,  and  received  a  certificate  of  membership,  num- 
ber 1394,  entitling  his  widow,  Mary  Maney,  to  receive  $2,500 
in  case  of  his  death;  also  that  it  was  provided  in  said  appli- 
cation that  the  acceptance  of  any  benefits  from  the  relief 
de]>artment  by  the  l)eneficiary  named  in  the  application 
should  operate  as  a  release  of  all  claims  for  damages,  which 
could  be  made  by  his  heirs,  executors  or  administrators;  that 
after  the  death  of  the  siici  Daniel  Man3y  the  defendants 
paid  (or  caused  to  be  paid)  to  the  beneficiary  named  in  said 
certificate,  $2,500,  which  she  accepted,  and  the  defendant 
thereby  became  released  from  all  claims  for  damages  which 
the  legal  representative  of  deceased  might  make  against  it. 

By  sustaining  the  pleas  as  against  the  demurrer,  the  court, 
in  effect,  ruled  that  Daniel  Maney  had  power  to  release  the 
appellant  company  from  payment  of  damages  to  his  widow 
and  next  of  kin,  in  case  his  life  should  be  thereafter  lost  by 
neglect  or  default  of  the  company,  and  did  so,  in  considera-, 
tion  of  the  obligation  of  the  "  Belief  Department "  of  the 
appellant  to  pay  Mary  Maney,  his  ^vife,  the  sum  of  $2,500 
in  case  of  his  death  from  any  cause,  and  further,  that  the 
payment  of  such  sum  to  Mary  Maney,  constituted  a  complete 
defense  to  this  action. 

The  plaintiff  in  error  insists  that  the  declaration,  and  each 
count  thereof,  charges  that  the  death  of  Daniel  Maney  was 
caused  by  the  gross  negligence,  or  willful,  intentional  act  of 
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the  servants  of  the  defendant,  and  that  it  was  beyond  the 
power  of  either  the  deceased  or  the  defendant  to  contract 
against  a  liability  thus  arising.  That  exemption  can  not  be 
secured  \>y  contract  ag.ainst  liability  for  the  consequences  of 
gross  negligence  or  a  willful  act,  is  well  settled.  Arnold  v. 
I.  C.  R.  R.  Co.,  83  111.  273;  J.  S.  &  E.  R.  R.  Co.  v.  South- 
worth,  135  111.  250. 

We  do  not,  however,  think  that  the  allegations  of  either 
the  first,  third  or  fourth  counts  ought  to  be  construed  to 
charge  either  gross  negligence  or  the  infliction  of  a  wiUful 
injury.  Though  words  are  found  in  each  count  implying 
more,  the  facts  and  circumstances  set  forth  only  amount  to 
actional)le  negligence. 

The  second  count  in  effect  and  in  words  charges  that  the 
servants  and  agents  of  the  defendant  "negligently  and  will- 
fully drove  the  locomotive  with  great  force  and  violence 
against  said  Daniel  Maney,  and  he  was  thereby  instantly 
killed." 

A  willful  act  is  one  designedly  or  intentionally  done. 
Bouvier's  Law  Dictionary;  see  Bishop  Crim.  Law,  Yol.  1, 
Sec.  4  28  (7th  Ed). 

The  second  count,  we  therefore  hold,  charges  not  only 
inadvertent  failure  to  use  ordinary  care  in  the  management 
and  contFol  of  the  engine,  but  also  that  the  engineer  will- 
fully and  intentionally  drove  the  engine  against  the  de- 
ceased and  killed  him.  Each  of  the  pleas  purport  to  an- 
swer the  whole  declaration,  but  as  in  neither  is  the  charge 
of  intentional  injury  denied,  the  second  count  of  the  decla- 
ration remains  unanswered,  the  contract  of  the  deceased 
being  insufficient  to  exempt  the  defendant  from  damages 
for  a  willful  injury.  As  the  pleas  purport  to  answer  the 
whole  declaration,  and  fail  to  present  a  defense  to  the  ^pc- 
ond  count,  they  are  obnoxious  to  the  demurrer,  and  for 
this  reason,  if  no  other,  the  court  erred  in  overruling  the 
demurrer. 

It  is  apparent  that  the  material  question  desired  to  be 
submitted  by  the  parties,  and  which  must  arise  again  in  the 
disposition  of  the  case  by  the  Circuit  Court,  is  whether  the 
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facts  alleged  in  the  pleas  constitute  a  defense  to  such  counts 
as  charge  only  actionable  negligence;  that  is,  an  inadvert- 
ent failure  to  use  reasonable  care,  or  the  omission  of  statu- 
tory duty. 

It  apj>ears,  from  the  pleas,  that  the  defendant  company 
had  organized  a  "  voluntary  relief  department,"  under  the 
0{>erations  of  which  a  "  relief  fund "  was  accumulated,  to 
be  ap])lied  to  the  relief  of  its  employes  who.  might  fall 
sick,  or  receive  injuries  while  in  its  employ,  or  in  payment 
of  a  death  benefit  in  case  of  death,  whether  caused  by  vio- 
lence or  resulting  from  sickness,  and  that  the  deceased  vol- 
untarily applied  for  membership  in  the  5th  class  in  such 
"  relief  department,"  and  became,  and  was,  a  member  at  the 
time  of  his  death.  That  he  signed  an  application  for  such 
membership  in  writing,  in  which  was  incorporated  the  fol- 
lowing stipulation :  *'  That  in  consideration  of  the  amounts 
paid,  and  to  be  paid,  by  said  company  (the  defendant),  for 
the  maintenance  of  the  relief  department,  the  acceptance  of 
benefits  from  said  relief  fund,  for  injury  or  death,  shall 
openite  as  a  release  and  satisfiiction  of  all  claims  for 
damages  against  the  said  company  arising  from  such  injur}'- 
or  death,  which  could  be  made  by  me  or  my  legal  represent- 
atives." 

The  pleas  aver  that  the  application  for  membership  was 
approved  by  the  superintendent  of  the  relief  department 
and  a  certificate  of  membership  issued  to  the  deceaswl,  obli- 
gating the  defendant,  in  case  of  his  death,  to  pay  Mary 
Maney,  his  wife,  the  amount  of  his  death  benefit,  and  that 
said  Mary  Maney,  pursuant  to  the  rules  and  regulations  of 
the  "  relief  department,"  presented  her  claim  for  the  death 
benefit,  under  the  certificate  of  men\bership,  and  received, 
and  was  paid  out  of  said  relief  fund,  the  sum  of  $2,500, 
being  the  amount  of  such  benefit  to  a  member  of  the  5th 
class.  It  is  to  be  observed  that  it  is  not  averred  in  anv  of 
the  pleas  that  Mary  Maney  presented  the  claim  as  adminis- 
tratrix, or  that  the  payment  was  to  her  in  that  capacity. 
It  is  then  to  be  presumed  that  she  was  acting  as  an  indi- 
vidual in  applying  for  and  receiving  the  money,  as  pleas  are 
to  be  construed  against  the  pleader. 
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The  stijmlation  in  the  appHc<ition  and  the  payment  of  the 
money  to  Mary  Maney,  constitute,  it  is  uro^ed,  a  release  and 
payment  of  all  liability,  and  a  complete  defense  to  all  right 
of  recovery  in  this  action. 

Without  stopping  to  inquire  whether  the  contract  is  in 
contravention  of  public  policy,  we  proceed  to  other  grounds 
of  objection  to  the  pleas,  which  we  think  fatal  to  their 
sufficiency.  . 

At  the  common  law  a  person  injured  by  the  wrongful 
act,  neglect  or  default  of  another,  might,  if  the  injuries 
were  not  fatal,  maintain  an  action  to  recover  damages  there- 
for. The  remedy  thus  allowed  did  not  survive,  but  abated 
upon  the  death  of  the  person  injured.  If  instantly  killed, 
no  right  of  action  existed.  The  concurrence  of  common 
law  decisions  is,  that  no  action  would  lie  in  favor  of  any 
one  for  causinf?  the  death  of  a  human  beinor.  Cooiev  on 
Torts,  page  16. 

There  was  no  recognition  in  the  principles  of  the  common 
law  of  a  pecuniary  interest  possessed  by  others,  as  a  wife  and 
children,  in  the  life  of  another.  "  It  is  remarkable,"  says 
Mr.  Cooley  in  his  work  on  Torts  (pages  26  and  27),  "  that 
the  common  law  *  *  *  should  not  have  allowed  the 
damages,  suffered  by  others  from  an  unlawful  killing,  to  be 
recovered.  The  interest  which  husband  and  wife  possess  in 
,  each  other's  life,  must  usually  have  a  pecuniary  value  which 
would  be  estimated  for  many  purposes  at  a  large  sum  in 
dealing  ^vith  others.  *  *  *  Why  should  not  the 
money  value  of  his  life,  when  it  was  taken  away  by  unlaw- 
ful act  or  negligence,  be  a  right  of  action  in  the  hands  of 
his  representatives  ? "  There  was  a  glaring  absurdity  in 
allowing  a  husband  and  father,  if  injured,  but  not  killed,  a 
right  of  action  for  the  recovery  of  the  damages  thus  sus- 
tained, and  denying  to  his  widow  and  children  any  compen- 
sation for  the  damages  inflicted  upon  them,  should  the 
injury  be  greater  and  result  in  his  death.  The  justice  of 
their  demands  were  recognized  in  England  by  act  of  Parlia- 
ment (9  Vic,  Chap.  93),  and  in  Illinois,  by  act  of  the  General 
Assembly,  approved  February  12,  1853,  re-enacted  in  1874, 
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and  now  constituting  sections  1  and  2  of  chapter  70  of  our 
Revise<l  Statutes,  The  first  section  of  this  act  provides 
that  if  death  ensues  from  the  wrongful  act,  default  or 
noii:lect  of  another  under  such  circumstances  as  would  have 
warranted  a  recovery  of  damages  by  the  deceased  had  the 
injury  not  proved  fatal,  an  action  shall  lie  to  recover 
the  damages  occasioned  by  the  death  of  the  injured 
party.  That  the  damages  thus  to  be  recovered  are 
as  compensation  to  persons  having  a  pecuniary  interest 
in  the  life  of  the  deceased,  is  manifest  from  the  pro- 
visions of  the  second  section  of  this  act,  which  declares 
that  the  amount  recovered  in  everv  such  action  shall 
be  for  tlie  exclusive  benefit  of  the  widow  and  next  of 
kin  of  such  deceased  person,  and  shall  be  distributed  to  such 
widow  and  next  of  kin  in  proportion,  provided  by  law,  in 
relation  to  the  distribution  of  personal  property  left  by  a 
person  dying  intestate,  and  shall  be  such  damages  as  shall 
be  deemed  a  fair  and  just  compensation,  with  reference  to 
the  pecuniary  injuries  resulting  from  the  death  of  such 
person,  to  the  wife  and  next  of  kin. 

Section  2  requires  that  the  action  be  brought  in  the  name 
of  the  executor  or  administrator  of  the  deceased,  but  the 
monev  received  does  not  constitute  assets  of  the  estate  for 
the  payment  of  the  claims  of  creditors,  legacies  or  other 
charges  upon  the  estate  created  by  a  will,  or  the  costs  of 
administration  or  executorship.  The  administrator  or  exec- 
utor brings  the  suit  and  receives  the  money  recovered  thereb}^ 
not  in  right  of  the  estate,  but  as  a  trustee  for  those  having 
a  pecuniary  interest  in  the  continuance  of  the  life  of  tlie 
decefised.    City  of  Chicago  v.  Major,  18  111.  356. 

The  recovery  is  limited  to  the  financial  or  pecuniary  loss 
of  such  persons  by  the  death  of  the  <leceased.  The  ex|)enses 
incurred  or  paid  for  medical  attendance,  care  or  nursing,  or 
otherwise  in  the  endeavoring  to  effect  a  cure,  the  agony  and 
pain  suffered  and  endured  by  him,  the  loss  of  earning  while 
sick  or  disabled  by  the  injury,  can  not  be  considered  in  esti- 
mating the  amount  of  damages.  The  sole  measure  of  dam- 
ages is  the  pecuniary  loss  of  the  widow  and  next  of  kin 
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occasioned  by  the  destruction  of  tlie  life  of  the  deceased  per- 
son. C.  &  I.  R.  R.  Co.  V.  Morris,  20  111.  400;  C.  &  A.  R.  K. 
Co.  V.  Shannon,  43  111.  338;  Conant  v.  Griffin,  4S  111.  410. 

The  enactment  of  the  statute  undef  consideration  estal> 
lishedthe  doctrine  that  the  wife  and  next  of  kin  and  each  of 
them  had  a  property  right  and  financial  interest  in  the  life 
of  the  husband  and  relative.  Prior  to  its  enactment  this 
property  or  financial  interest  was  not  recognized  by  the  law, 
and  no  award  of  com{)ensation  for  its  loss  was  permitted. 
Thus  a  new  right  of  action  was  created  in  favor  of  persons 
who  before  had  neither  right,  cause  of  action  or  remedy. 

If  we  are  right  thus  far,  the  Avife  and  children  of  Daniel 
Maney,  by  the  operation  and  effect  of  the  statute,  hiul  a 
financial  property  interest  in  the  continuation  of  his  life.  It 
did  not  flow  from,  nor  was  it  based  upon,  the  desire  or  con- 
sent of  Daniel  ilaney.  As  husband  and  father,  the  law 
charged  him,  while  living,  with  the  performance  of  certain 
duties  in  their  behalf  and  for  their  benefit.  The  duties 
arose  out  of  marital  and  parental  relations,  were  created  by 
law%  out  of  consideration  of  public  policy,  existed  wholly 
without  regard  to  the  will  of  the  husband,  and  were  legally 
enforcible  in  his  lifetime  against  him  and  his  property.  It 
was  a  substantial,  subsisting  right  in  favor  of  his  wife  and 
children,  available  to  them  during  the  continuation  of  his  life. 
Prior  to  this  enactment  it  ceased  at  his  death.  Bv  the  enact- 
ment  the  right  w^as  kept  alive,  if  his  death  be  occasioned  by 
the  w^rongf ul  act,  neglect  or  default  of  another,  and  a  remedy 
provided  for  its  enforcement  against  the  party  so  causing  his 
death.  Neither  argument  nor  authority  would  seem  to  be 
necessarv  to  sustain  the  view  that  the  widow  and  next  of  kin 

a. 

can  not  be  deprived  of  the  property  right  so  created  and 
vested  in  them  at  the  will  or  pleasure  or  by  the  contract  of 
another,  though  he  be  the  party  charged  with  the  perform- 
ance of  duties  out  of  which  the  right  grew. 

The  statute  created  the  right  in  favor  of  the  wife  and 
children.  The  amount  to  be  recovered  is  the  financial  loss 
suffered  by  them,  limited  only  by  the  express  provision  of 
the  statute  to  $5,000,  which,  when  recovered,  is  to  be  dis- 
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tributed  to  each  of  them  in  the  proportion  that  such  |>erson 
would  inherit  any  personal  property  that  the  husband  and 
father  owned.  Each  of  the  beneficial  phiintiffs  suffered  a 
financial  loss  by  the  death  of  Maney,  and  became  entitled  by 
this  enactment  of  the  statute  to  an  award  of  compensation 
for  such  loss.  No  power  existed  in  him  to  select  by  contract 
or  otherwise  one  of  the  persons  so  entitled  and  invest  such 
one  with  a  right  to  receive  and  be  paid  the  full  amount  of 
the  loss  of  all,  to  the  exclusion  of  others  likewise  suffering 
financial  loss  bv  his  death. 

The  value  of  the  interest  of  his  wife  and  children  in  his 
life,  and  the  amount  of  their  financial  loss  in  case  of  his 
death,  is  limited  by  the  statute,  and  it  was  wholly  beyond 
his  jwwer  to  further  limit  their  right  of  recovery  by  any  con- 
tract he  might  enter  inta 

The  jiayment  relied  upon  was  not  made  to  the  plaintiff, 
and  hence  is  in  no  way  available  in  defense  of  this  action. 
It  was,  it  is  true,  paid  to  Mary  Maney;  not,  however,  to  her 
as  administratrix,  for  the  benefit,  under  the  statute,  of  the 
widow  and  children  of  the  deceased,  but  to  her  as  an  individ- 
ual beneficiary  under  the  provisi(m  of  a  certificate  of  mem- 
bership of  deceased  in  the  "Relief  Department"  of  the 
defendant  company,  and  in  discliarge  of  the  contract  obliga- 
tions of  such  relief  department 

The  equities  existing  between  the  defendant  and  Mary 
iifaney,  if  any  were  created  by  the  pa\'ment,  can  not  be 
adjusted  in  this  action.  Nor  is  the  right  of  action  in  any 
way  affected  by  the  failure  or  refusal  of  said  Mary  I^Ianey 
to  refund  or  offer  to  refund  the  money  paid  to  her.  In  this 
action  she  is  plaintiff  in  a  representative  capacity,  charged 
with  the  distribution  of  any  moneys  that  may  be  recovered 
to  the  beneficiary  entitled  thereto.  Her  act  or  omission 
to  act  in  relation  to  transactions  between  the  defendant  in 
error  and  Mary  Maney  in  her  individual  capacity,  can  in  no 
wise  affect  the  issues  in  this  case. 

Had  the  contract  made  by  the  deceased  provided  for  the 
payment  of  the  sum  named  to  all  the  persons  who  under  the 
statute  had  right  of  recovery  in  the  event  of  his  death,  the 
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acceptance  of  such  sum  by  such  persons  might  have  operated 
to  bar  further  recovery  upon  familiar  principles  of  estoppel. 

But  no  such  bar  is  created  by  a  contract  to  pay  one  only 
of  such  persons,  nor  by  the  payment  to  one^only.  The 
action  is  for  the  benefit  of  all  entitled  to  recover  under  the 
statute,  and  is  not  barred,  or  the  right  of  recovery  in  any  wise 
aflFected,  by  the  payment  to  Mary  Maney  of  the  *'  death 
benefit"  under  the  contract  entered  into  by  the  deceased. 

A\"hether  Mary  Maney  ought  in  justice,  receive,  in  addition 
to  the  "death  benefit,"  her  proportion  of  such  sura  as  may 
be  recovered,  if  any  is  recovered,  in  no  wise  concerns  the 
other  parties  entitled  under  the  statute.  In  the  determina- 
tion of  that  question  she  and  the  defendant  are  the  only  ones 
interested,  and  if  occasion  demands,  no  doubt  an  appro])riate 
remedy  vrill  be  found  to  bring  it  before  the  courts,  and  a 
just  determination  of  that  contention  secured. 

We  think  the  demurrer  to  the  pleas,  and  each  of  them, 
should  have  been  sustained.  Therefore,  the  judgment  must 
be,  and  is,  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  the  views  here  expressed. 


Scott  T.  Gilkey. 

1.  Payment. — A  payment  is  the  discharge,  in  money,  of  a  sum  due, 
and  it  can  only  be  made  in  money,  or  that  which  the  creditor  accepts  as 
money,  or  in  lieu  of  it. 

2.  Authority  to  Receive  Payment, — The  fact  that  notes  made  payahle 
at  a  bank  are  placed  there  by  the  payee,  and  there  fpund  by  the  maker, 
without  any  notice  that  they  were  not  left  there  for  collection,  is  sufficient 
to  show  an  authority  to  receive  payment,  and  to  justify  tlie  maker  in 
paying. 

3.  Authority  of  an  Agent  to  Accept  Anything  but  Money  as  a  Pai/. 
ment. — ^An  agent  having  for  collection  a  promissory  note,  or  other  money 
demand,  can  not  rightfully  accept  anything  but  money  as  payment,  with- 
out express  authority  from  his  principal. 

4.  Payment — Note  Left  for  Collection — Authority  to  Accept  Another 
Note  in  Payment. — If  a  maker  takes  up  his  note  left  in  a  bank  for  collec- 
tion, by  giving  to  the  banker  his  note  for  the  amount,  he  does  so  at  his  own 
risk  of  the  banker's  failure  to  pay  the  amount  over   to  the  payee  of  the 
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note  so  taken  up,  unless  the  bank's  action  k  really  and  bona  fide  a  loan, 
the  money  being  in  haxid  subject  to  the  proposed  appropriation  and  actu- 
ally transferred  to  the  creiiitor's  account,  and  the  burden  of  proving  tliese 
facta  as  between  the  creditor  and  the  debtor  is  upon  the  latter. 

5.  Payment  by  Delegai ion. —The  payee  left  a  note  in  a  bank  for  col- 
lection and  tlie  maker  took  it  up  by  giving  his  note  for  the  amount.  The 
l>ank  having  failed  the  payee  brought  suit  against  the  maker.  It  wds  held, 
that  had  there  been  an  actual  transfer  of  the  money  belonging  to  him  in 
the  bank,  as  would  hare  been  an  acknowledgment  by  the  bank  that  it 
liad  received  the  amount  from  the  maker>  then  under  the  authority  the 
bank  bad  to  receive  payment  in  money,  it  would  have  been  a  payment 
by  delegation. 

Momorandmn. — Action  of  replevin.  Appeal  from  a  judgment  for 
plaintiff,  rendered  by  the  Circuit  Court  of  Edgar  County;  the  Hon. 
Ferdinand  Bookwaltee,  Circuit  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  A.  D,  1892.    Opinion  filed  Jime  5,  1893. 

The  opinion  of  the  court  states  the  case. 

Appellant's     Brief,  Anthony   Thornton,  Robert   L. 

McKlNLAY  AND  J.  F.   VaN    VoORUEES,  ATTORNEYS. 

**  Possession,  unattended  by  circumstances  which,  in  a  rea- 
sonable mind,  ought  to  excite  suspicion  or  distrust,  or  put 
the  party  on  inquiry,  is  prima  facie  evidence  of  title  to  a 
promissory  note."  McConnell  v.  Hudson,  2  Gilman,  648; 
Jewett  (fcEoot  V.  Cook,  81  111.  263;  Curtiss  v.  Martin,  20  111. 
557. 

"  In  ordinary  cases,  the  mere  production  of  a  bill  of  ex- 
change, note  or  check  is,  in  general,  sufficient  to  warrant  the 
payment  to  the  jxjrson  who  produces  it."  Chitty  on  Bills,  7 
Am.  E(L  281,  The  delivery  of  a  note,  unindorsed,  to  an 
agent  for  collection,  authorized  the  agent  to  receive  pay- 
ment.    Padfield  v.  Green,  ^o  111.  530. 

"  A  demand  of  payment,  by  an  agent  having  any  parol 
authority,  or  the  mere  possession  of  the  paper,  is  sufficient." 
Bank  of  Utica  v.  Smith,  18  Johns.  239;  see  Story  on  Agency 
Sec.  104;  Williams  v.  Walker,  2  Sandf.  Ch.  325;  Yazel  v. 
Palmer,  81  111.  85. 

The  taking  up  and  cancellation  of  the  notes,  and  the  sub- 
stitution of  other  negotiable  paper,  is  equivalent  to  a  pay- 
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inent.  Wilkinson  v.  Stewart,  30  111.  58;  Critzer  t.  McCon- 
nell,  15  111.  171.  "  Where  the  debtor's  own  negotiable  note 
is  given  for  a  pre-existing  debt,  it  i^jprimafmne  evidence  of 
pa\^ment,  but  is  still  open  to  inquiry  by  the  jury  The  rea- 
son is  that  otherwise  the  debtor  might  be  obliged  to  pay  the 
debt  twice."     2  Greenleaf  s  Ev.,  Sec.  520. 

"  The  rule  of  l$iw  is,  where  one  of  two  persons  must  suffer 
loss,  ho  who,  by  his  negligent  conduct,  made  it  ])ossible  for 
the  loss  to  occur,  must  bear  it."  Anderson  v.  Warne,  71  111. 
22;  Noble  v.  Nugent,  89  111.  523. 

Appellee's  Bkief,  Tanner  &  Ta:Jner,  F.  W.  Dl'xdas  and 

H.  Van  Sellar,  Attorneys. 

"  A  bank  at  which  notes  are  made  payable,  but  with 
whicli  they  have  not  been  deposited  for  collection,  though 
they  are  in  its  manual  jKJssession,  is  not  the  agent  of  the 
holder  to  receive  payment,  and  money  de|)osited  with  it  by 
the  payor,  to  meet  the  notes  when  pi*esented,  does  not  con- 
stitute payment,  but  remains  his  own  property."  Chenny  v. 
Libby,  10  S.  Ct.  498,  134  U.  S.  68. 

The  ijcneral  rule  is,  "  An  a^nt  is  onlv  authorized  to  receive 
payment  in  cash."  See  Am.  and  Eng.  Encycloi)edia  of  law, 
Vol.  18,  p.  194;  Lochenmeyer  v.  Fogarty,  112  111.  p.  572;  Ilar- 
back  V.  Colvin,  73  Iowa,  p.  638;  British,  etc.  v.  Tibballs,  63 
Iowa,  468. 

"  Where  an  attorney  or  agent  receives  notes  in  payment 
of  claims  left  in  his  hands  for  collection,  the  claims  are  not 
thereby  paid.  And  if  the  attorney  or  agent  proceeds  to 
collect  such  notes,  the  money  arising  therefrom  is  at  the 
risk  of  the  debtor,  so  long  as  it  remains  in  the  attorney's  or 
agent's  hands."     Kenny  v.  Ilazeltine,  6  Hump.  (Tenn.)  62. 

Opinion  of  the  Court,  Pleasants,  J. 

This  was  an  action  of  replevin  brought  by  ap]X3llee  for 
two  notes  of  a])pellant,  of  January  14, 1891,  for  §6,650  each, 
with  interest  at  six  per  cent,  payable  to  the  order  of  the 
plaintiff,  at  the  bank  of  Standifonl  Brothers  in  Chrisman, 
one  on  or  before  March  1,  1892,  and  the  other  on  or  before 
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March  1,  1893.  Failing  to  obtain  them  under  the  writ  a 
count  in  trover  was  added  to  the  declaration.  The  cause 
was  tried  on  the  general  issue,  with  a  stii)ulation  for  the 
admission  of  all  evidence  that  would  be  proper  under  any 
appropriate  pleading,  and  a  verdict  found  for  j^laintiflf  for 
$13,S63  damages-  A  remittitur  of  $40  was  entered,  de- 
fendant's motion  for  a  new  trial  overruled,  and  judgment 
rendered  against  him  for  the  remainder.  He  here  seeks  a 
reversal  of  that  judgment  for  the  reasons  assigned,  that  the 
finding  was  against  the  law  and  the  evidence  and  that  the 
court  erred  in  the  matter  of  instructions. 

The  facts  deemed  material  are  undisputed.  Appellant 
was  a  cattle  dealer,  worth  $50,000.  On  the  14th  day  of 
January,  1801,  he  bought  of  a])pellee  a  400  acre  farm,  giving 
therefor  his  chei*k  on  the  bank  mentioned  for  $0,700,  and 
the  notes  in  controversy.  At  his  su*?^estion  thev  were 
made  payable  as  they  were  because  appellee  had  intimated 
that  having  now  sold  his  farm  he  thought  of  going  to  Cali- 
fornia, where  his  son  resided,  for  a  visit  of  indefinite  length, 
and  appellant  said  he  might  want  to  i)ay  them  before  ma- 
turity, if  he  should  sell  his  cattle,  and  in  the  absence  of 
a])pellee,  and  on  the  same  day  were  placed  and  left  in  the 
bank  by  app(41ee,  without  indorsement. 

About  the  first  of  Mav  foUowinij,  he  bouo-ht  out  a  dru"- 
,  store  at  C^hrisman,  and  abandoned  the  idea  of  a  trip  to  Cali- 
fornia. But  near  the  last  of  August,  he  did  go  to  Kentucky 
on  a  visit,  and  did  not  return  until  the  lirst  of  October, 
when  he  was  surprised  to  learn  that  in  the  meantime  a})])eh 
lant  had  obtained  possession  of  the  notes  from  Standiford 
Brothers,  and  they  had  absconded. 

Appellant  was  the  only  accessible  person  who  knew  how 
he  obtained  them,  which  he  stated  as  follows  :  "  Standifords 
told  me  if  I  run  short  of  money  to  come  and  they  would  try 
to  sup])ly  me  with  what  money  I  needed  in  my  business.  I 
vent  to  the  bank  on  the  4th  day  of  September  and  asked 
them  for  $3,300,  and  they  said  I  could  have  it  and  I  got  it. 
I  borrowed  the  money  there  and  took  those  notes  and  gave 
my  check  for  the  interest  and  my  notes  for  the  principal.    1 
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gave  the  notes  to  Standif ord  Bros.,  signed  by  myself.  I  paid 
in  cash,  I  think,  over  §500,  altogether.  I  have  the  checks 
in  my  pocket.  One  check  was  for  S250.25  and  the  other  for 
§204.50.  For  the  notes  in  controversy  1  gave  them,  I  think, 
one  note  for  $5,000,  one  for  §1,650  and  one  for  $6,650.  The 
notes  that  I  paid  off  drew  six  per  cent  interest,  and  those 
otlier  notes  that  I  have  drew  five  per  cent  interest  from  date, 
if  *  *  Alexander  Standif  ord  gave  me  the  notes,  which  I 
now  have." 

It  appeared,  more  particularly,  that  he  got  the  first  on 
September  8th,  upon  giving  his  check  for  the  accrued  inter- 
est and  for  the  ]>rincipal,  his  two  notes  of  that  date  for 
$1,650  and  $5,000,  respectively,  at  six  months,  and  the  other 
on  the  14:th,  giving  his  check  for  tlie  accrued  interest  and 
for  the  principal,  his  note  of  the  12th  (which  was  a  Saturday), 
for  $6,650,  at  one  year.  These  notes  were  payable  to  the 
order  of  Standiford  Brothers,  and  when  produced  on  the 
trial  appeared  to  bear  interest  dit  Jive  j)cree7it  "fi"oradue." 
He  testified  that  when  he  gave  them,  no  money  was  counted 
in  his  presence,  and  that  he  paid  hone  nor  gave  any  check 
except  for  the  interest.  It  did  not  apjiear  that  he  was 
credited  with  anything  on  account  of  those  notes  upon  tho 
books  of  the  bank,  upon  any  pass  book,  nor  was  there  an y 
evidence  tending  to  sliow  how  mudi  money  was  then  in  the 
bank;  but  the  notes  to  api)ellee,  tlien  surrendered,  were 
stamped  by  Standiford  Bros,  as  "piid^'  and  tlie  amount 
credited  on  their  books  to  a])|iellee.  They  sold  and  assigned 
each  of  the  new  notes  to  Bibo  cfe  Co.,  bankers  at  Paris,  within 
twenty-four  hours  after  they  received  it,  and  on  the  26th  of 
September  disappeared.  They  had  been  doing  a  banking 
business  at  Chrisman  for  about  twelve  vears.  Latterl  v,  their 
character  and  standing  had  been  discussed  and  questioned, 
and  there  Tvas  talk  of  starting  a  new  bank  there.  Appel- 
lant testified  :  "  I  couldn't  tell  anything  about  whether  the 
Standifords  w^ere  weak  financially.  I  had  heard  it  talked 
about  for  over  a  year,  but  it  seemed  like  nobody  believed 
it;"  and  that  appellee  had  expressed  to  him  his  confidence 
in  them,  and  did  his  business  there. 
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Soon  after  aj^pellee  learned  that  appellant  had  the  notes 
in  controversy  he  demanded  them  of  him,  and  being  refused, 
brought  this  suit. 

It  is  clear  that  nnless  the  transaction  which  took  j)lace 
between  appellant  and  the  Standiford  Brothers,  as  stated, 
amounted  to  a  valid  pajnnent  of  the  notes  in  controversy  as 
against  api)ellee,  he  was  entitled  to  recover.  Until  appelhint 
got  them  in  that  transaction,  the  right  of  ])roperty  and  of 
immediate  possession,  were  confessedly  in  the  appellee;  and 
though  their  subsequent  actual  possession  by  the  maker 
after  they  had  become  payable,  without  further  proof,  would 
raise  the  presumption  of  payment,  yet  when  the  evidence 
disclosed  the  means  by  which  he  obtained  them,  his  claim  of 
right  must  rest  upon  the  legal  sufficiency  of  those  means  to 
estal)lish  it,  and  not  at  all  upon  any  presum])tion  from  the 
mere  fact  of  i)ossession. 

Upon  the  question  of  their  sufficiency,  appellee  contends, 
first,  that  the  bankers  were  not  authorized  to  receive  pay- 
ment for  him;  that  the  notes  were  left  with  them  for  safe 
keei)ing  merely,  and  that  api^ellant  so  understood.  lie  tes- 
tified that  he  told  appellant,  when  they  were  being  drawn 
up  according  to  the  latter's  suggestion  and  for  the  reason 
stated,  that  in  case  he  should  go  to  California,  he  would  make 
an  arrangement  by  which  they  could  be  paid  in  his  absence 
if  appellant  wished  to  pay  them,  but  that  he  made  no  such 
arrangement  because  he  did  not  go  to  California.  The 
scrivener  who  drew  up  the  notes  corroborated  him  as  to  this 
statement;  and  the  fact  that  he  did  not  indorse  them  is 
claimed  to  l>e  strong  evidence  in  suj)port  of  his  contention. 

Ap|)ellant  testified  that  when  a])pellee  left  them  at  the 
bank  he  said  to  Standiford :  "  Let  Mr.  Scott  pay  these  notes 
whenever  he  wants  to,  and  put  the  money  to  my  credit," 
and  was  corroborated  as  to  that  by  two  other  witnesses, 
against  the  positive  denial  of  appellee. 

This  contradiction  is  solely  upon  the  question  of  express 
authority,  which  we  deem  immaterial,  since  we  think  au- 
thority no  less  sufficient,  was  proved  by  the  facts  that  the 
notes  were  made  payable  at  the  bank,  were  placed  there  by 
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the  payee,  and  there  found  by  the  maker  at  the  time  of  the 
alleji^ed  ])aynient,  without  due  notice  that  they  were  not  left 
for  collection.  Wallace  v.  McConncU,  13  Peters  150;  Ward  v. 
Smitli,  7  Wallace  (U.  S.),  451.  Ko  further  arrangement  by 
appellee  was  required.  The  fact  that  the  paper  was  then  in 
the  possession  of  the  bankers  >vas  jyrima  facie  suificient. 
Stiger  V.  Bent,  ill  111.  838,  and  cases  there  cited;  Yazel  v. 
Palmer,  81  Id.  85;  Story  on  Agency,  Sec.  10-1.  AVithout 
that,  appellant  could  have  done  no  more  than,  by  dej)ositing 
or  tendering  the  amount  due,  exonerate  himself  from  liability 
for  costs  of  suit  and  interest  for  delay.  Wood  &  Co.  v. 
Merchants  S.  L.  &  T.  Co.,  41  111.  2()7,  and  cases  there  cited 
on  p.  270;  Yoaton  v.  Berney,  C2  111.  01,  and  the  Federal  cases 
supra.  Where  a  note  is  surrendered  to  the  maker  its  in- 
doreement  by  the  payee  is  unnecessary.  Padlield  v.  Green, 
85  111.  530. 

But  the  full  extent  of  the  authority  of  Standiford  Bros, 
in  the  ])remisps,  was  to  receive  payment  of  the  notes,  and  only 
in  that  case  to  surrender  them  to  appellant.  The  question 
then  is,  did  they  receive  it. 

Bouvier  defines  payment  as  "  the  discharge  in  money  of  a 
sum  due,"  and  we  understand  it  to  be  elementary  law,  that 
it  can  be  made  only  in  money,  or  that  which  the  creditor 
accepts  as  money  or  in  lieu  of  it. 

Whether  anything  else  received  is  so  accepted,  is  a  ques- 
tion of  fact,  depending  on  the  intention,  and  provable  directly 
or  circumstantially,  like  other  such  facts,  or  legally  presumed 
by  the  court.  2  Greenl.  on  Ev.,  sections  116  and  119.  This 
case  is  not  eml)arrassed  by  any  such  question.  It  is  not 
claimed  that  ap])ellee  received  anything  in  payment,  unless 
by  his  agent,  and  in  the  manner  already  stated. 

An  agent  for  collection  of  a  promissory  note  or  other  money 
demand  can  not  rightfully  accept  anything  but  money,  as 
payment,  without  express  authority  from  his  principal. 
Story  on  Agency,  sections  98  and  09;  Padfield  v.  Green,  85 
111.  530;  2  Parsons  on  Cont.,  (5th  Ed.)  615-6  and  notes  /,  m, 
n„  o;  IS  Am.  &  Eng.  Enc.  of  Law,  194  and  notes;  Lochen- 
meyer  v.  Fogarty,  112  111.  582.     The  authorities  cited  in  the 
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brief  for  appellant,  Ralston  v.  Wood,  15  111.  159,  Wilkin- 
son V.  Stewart,  30  Id.  58,  Witherby  v.  Mann,  11  Johns.  518, 
and  2  Greonl.  on  Ev.,  Sec.  520,  are  cases  of  acceptance  by  the 
creditor  himself  of  something  other  than  money;  and  we 
know  of  none  in  conflict  with  those  above  cited,  upon  the 
extent  or  limit  of  an  agent's  authority.  In  tins  case  it  is  not 
claimed  that  Standiford  Bros,  had  special  authority  to  re- 
ceive anything  but  money  as  payment. 

What  did  they  receive  i  The  only  evidence  in  the  record 
bearing  u{X)n  this  question  is  the  statement  of  appellant, 
and  is  therefore  not  to  be  strengthened  in  his  favor  by  con- 
struction. He  says :  "  I  gave  my  check  for  the  interest  and 
my  note  for  the  principal."  Again :  "  I  paid  in  cash,  I 
think,  over  $500,  altogether."  lie  produced  the  checks  he 
gave,  amounting  together  to  $523.75,  and  said :  "  At  that 
time  I  paid  no  money  into  the  bank  excej)t  those  two  checks 
exhibited  here.  Thev  were  all  the  checks  that  I  crave." 
Again :  "  For  the  notes  in  controversy  I  gave  them,  I  think, 
one  note  for  $5,000;  one  for  $1,050,  and  one  for  $<),(>50,"  the 
sum  of  which  is  the  exact  amount  of  the  princi])al  of  those 
he  took  up.  And  still  again :  "  The  notes  that  I  gave  Standi- 
fords  for  the  notes  of  Mr.  Gilkey,  are  still  outstanding 
against  me." 

In  Lochenmeyer  v.  Fogarty,  svpra^  the  Supreme  Court 
held  and  declared  it  to  be  settled  law  that  "  an  attorney,  in 
the  absence  of  si)ecial  authority,  has  no  right  to  give  ui)his 
client's  notes  for  paper  payable  to  himself,  nor  any  ''autlior- 
ity  to  receive  anything  but  money  in  payment  of  his  client's 
debts,"  citing  Nolan  v.  Jackson,  10  111.  21%  and  2  Parsons 
on  Notes  and  Bills,  614,  note  c.  There,  as  here,  the  agent 
had  assigned  the  notes  he  so  received,  and  they  had  been 
paid  by  the  maker.  We  know  of  no  recognized  distinction 
in  resjx^ct  to  this  power  between  attorneys-at-law  and  bank- 
ei'S  or  other  a^rents  for  collection  of  monev  demands. 

That  case,  then,  would  seem  to  be  decisive  of  this,  unless 
one  of  the  theories  of  the  defense  here,  that  the  notes  to 
Standiford  Bros,  were  given  for  the  money  which  was  bor- 
rowed from  them  and  immediately  paid  back,  or  credited 
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to  appellee  by  -them,  fof  those  in  controversy,  can  be  main- 
tained upon  the  evidence  in  the  record.  If  it  can,  we  are 
unable  to  see  why  it  was  not  applied  to  protect  the  debtor 
against  double  payment  in  the  Lochenmeyer  case  cited,-and 
would  not  practically  abrogate  the  rule  there  announced. 
The  question  would  arise  only  when  the  agent  failed  to  pay 
over  to  his  principal,  and  it  may  be  presumed  to  be  of  fre- 
quent occurrence  that  banks  holding  paper  for  collection 
surrender  it  to  the  debtor  on  receipt  of  his  note  or  other 
satisfactory  security  for  the  amount,  as  upon  payment  in 
money  then  loaned  him  for  that  purpose  on  such  security, 
where  no  money  is  produced,  but  the  princi))ars  account  is 
properly  credited  on  their  books.  We  apprehend,  however, 
that  tliis  is  at  the  debtor's  risk  of  the  bank's  failure  to  pay, 
unless  the  transaction  is  really  and  hoiia  Jidd  2,  loan,  the 
money  being  in  hand,  subject  to  the  proposed  appropriation, 
and  actually  transferred  to  the  creditor's  account,  or  the 
arrangement  is  made  with  his  consent,  expressly  given  or 
clearly  implied  by  the  course  of  his  dealing  with  the  bank  or 
by  its  general  course  known  to  him;  and  the  burden  of 
proving  these  facts,  upon  the  question  of  payment,  as  be- 
tween the  creditor  and  the  debtor,  w^ould  rest  upon  the  lat- 
ter. Failing  to  prove  them,  he  would  be  held  to  have  taken 
the  risk  of  the  bank's  failure  to  pay,  and  left  to  his  recourse 
upon  its  aj^reement.  In  AVood  &  Co.  v.  Merchants  Savings 
etc.  Co.,  41  111.  271,  the  Supreme  Court,  adopting  the  words 
of  Justice  Marcy  in  Olcott  v.  Kathbone,  5  Wend.  494-,  say : 
"We  think  the  better  rule  is  to  consider  nothing  as  an  actual 
payment  which-  is  not  really  such,  unless  there  be  an  express 
agreement  that  something  short  of  a  payment  shall  be  taken 
in  lieu  of  it." 

The  language  of  appellant  above  quoted  plainly  imports 
that  he  did  not  pay  money  for  the  notes  in  controversy, 
except  as  to  the  accrued  interest  thereon,  and  that  he  did 
give  his  notes  payable  to  Standiford  Bros,  for  them.  Neither 
of  itself,  nor  in  the  light  of  antecedent  or  attendant  circum- 
stances, does  it  seem  to  admit  of  construction.  He  testified 
to  no  word  said  or  act  done  by  either  of  the  parties  to  the 
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transaction  indicating  that  he  gave  them  for  borrowed 
money.     The  mere  act  of  giving  them  and  at  the  same  time 
receiving  those  he  had  given  to  appellee  for  the  same  prin- 
cipal amount  would  be  more  consistent  with  a  mutual  under- 
standing that  they  were  given  directly  for  the  latter  (whether 
called  exchange,  substitution,  commutation  or  payment) 
than  for  borrowed  money  applied  in  payment  of  them. 
Some  explanatory  circumstance;   something  said  or  done 
besides,  is  necessary,  to  suggest  the  idea  of  a  loan.     But 
nothing  here  appears,  more  than  would  have  been  expected 
if  the  notes  had  been  confessedly  received  as  payment.     It 
is  true  that  on  his  cross-examination  ap}>ellant  said :  "  I  paid 
the  notes  in  controversy  by  borrowing  money  of  Standiford 
Bros,  and  paid  them,  and  had  the  money  placed  to  Gilkey' s 
credit."     This,  however,  adds  nothing  to  the  facts  he  had 
previously  stated,  except  that  he  had  the  credit  to  Gilkey 
entered  upon  the  books  of  the  bank.     The  rest  is  his  con- 
clusion that  these  facts  constituted  payment  in  money.    In 
all  of  his  lengthy  examination  in  chief,  detailing  the  par- 
ticulars and  circumstances  of  this  transaction,  he  had  spoken 
of  but  one  loan  of  monev  from  Standiford  Bros.,  Avhich  was 
of  $3,300,  made  four  days  before  he  took  up  the  first  of  the 
Gilkey  notes,  and  presumably  for  use  in  his  business  as  a 
cattle  dealer,  as  it  was  in  respect  to  his  need  for  that  purj)ose 
that  they  had  promised  to  accoramodato  him.    That  sum 
was  doubtless  credited  to  him  on  their  books,  for  he  was 
allowed  to  check  against  it.    We  may  presume  his  checks 
for  the  interest  on  the  Gilkey  notes  were  charged  against  it. 
Had  he  supposed  that  he  was  actually  borrowing  the  two 
larger  sums  of  §6,650  each,  for  which  he  so  soon  afterward 
gave  his  notes,  he  could  hardly  have  failed,  w^hile  speaking 
of  such  transactions,  to  mention  these  as  among  them. 

That  was  the  question.  There  was  no  doubt  that  he  had 
given  his  notes  to  Standiford,  and  we  think  it  was  for  him 
to  show  that  he  gave  them  for  borrowed  money  and  that 
with  it  he  paid  them  the  principal  of  the  Gilkey  notes.  As 
Tve  have  seen,  however,  he  did  not  then  intimate  that  any 
such  idea  was  in  his  mind.    On  the  contrary,  he  three  times 
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distinct! y  stated  that  he  gave  them  "  for  the  notes  in  con- 
troversy," and  once  besides  that  he  paid  no  money  except  for 
the  accrued  interest.  lie  may  have  supposed  this  amounted 
to  payment  in  money.  And  so  it  may,  as  between  liim 
and  them.  A  promissory  note  is  sufficient  prima  facte  evi- 
dence of  a  loan  between  the  original  parties.  2  Greenl.  on 
Ev.,  Sec.  112  and  notes.  Bat  a  loan,  in  both  the  legal  and 
popular  sense,  is  a  bailment,  including  delivery  of  the  sub- 
ject where  it  is  susceptible  of  it,  to  be  returned  in  ,yjec!e  or 
(as  in  the  case  of  money)  in  kind.  Here  appellant  never  for 
an  instant  had  possession  or  control  of  an  actual  dollar  of 
this  amount:  but  onlv  the  a<>rreement  of  Standiford  Bros,  to 
place  it  to  Gilkey's  credit,  and  the  actual  entry  of  such  credit 
on  their  books.  Had  there  been  an  actual  transfer  of  money 
belonging  to  him  into  their  hands,  and  such  an  entry  made  as 
wouhl  liave  been  an  acknowle(]<?ment  bv  them  that  thev  had 
received  the  amount  from  him,  then  under  the  authority 
they  had  from  appellee  to  receive  payment  in  money,  this 
might  have  been  a  "  payment  by  delegation,"  and  binding 
upon  appellee.     2  Parsons  on  Cont.,  025  and  note  U. 

Here  it  does  not  appear  that  appellant  h.ad  money  to  any- 
thing like  the  amount  of  these  notes  in  their  hands,  or  any 
such  credit  on  their  books,  or  that  any  transfer  of  such  money 
or  credit  was  made  to  ap})ellee  or  any  such  acknowledgment 
bv  Standiford  Brothers.  Their  books  were  in  the  hands  of  a 
receiver.  Appellant  introduced  them  in  evidence,  and  Mr. 
Thomas,  who  had  l>een  their  book-keeper,  as  a  witness.  They 
showed  the  receipt  on  September  8, 1891,  of  appellant's  notes 
for  §5,000,  and  $1,650  at  six  months,  but  no  credit  to  him 
as  for  money,  and  the  charge  to  him  of  the  check  for  $259.25; 
and  appellee's  account,  in  the  ledger,  showed  a  credit  to  him 
of  that  date  of  $0,909.25.  They  also  showed  the  recei])t  on 
•September  14,  1891,  of  appellant's  note  of  the  12th,  for 
$0,050,  at  one  year,  but  no  cre<lit  for  money,  and  also  the 
charge  to  him  of  his  check  of  the  12th  for  $204.50;  and  in 
apj)ellee's  account,  on  the  ledger,  a  credit  to  him,  on  the 
14th,  of  $0,914.50.  But  the  journal,  containing  the  original 
entry,  from  which  this  item  of  credit  was  so  transferred  to 
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the  ledger,  showed  it  as  follows :  "  September  14th,  Monday. 
*"  W.  T.  Gilkey,  by  Josephus  Scott,  note  and  interest, 
$ri,0 14.r)0."  The  record  does  not  show  the  journal  statement 
of  the  credit  of  September  8th,  but  we  may  well  presume  it 
Wiis  like  this,  a  credit  by  appellant's  note  and  interest. 

These  entries  were  in  accorchince  with  the  facts  as  stated 
by  appellant,  and  prove  that  Standiford  Brothers,  like  him, 
understood  they  were  receiving  as  payment  of  the  princij)al 
of  the  Gilkey  notes,  not  money,  but  his  notes,  payable,  not 
to  him,  but  to  their  order;  and  that  they  did  not  credit  Gil- 
key nor  charge  themselves  with  money,  as  having  been  re- 
ceived therefor,  but  with  Scott's  note  for  its  amount.  Their 
acceptance  of  these  notes  as  payment,  without  special  author- 
ity from  appelleo,  would  not  bind  him.  Nor  would  their 
assii^nment  of  them  before  maturitv  and  for  value  without 
his  knowledge  or  consent,  to  an  innocent  holder.  lie  did 
not  give  such  authority,  nor  consent  to,  or  know  of  sucli 
assignment.  Nor  did  he  ever  consent  to  accept  Standiford 
Brothers  as  his  debtors  in  place  of  a])pellant.  without  pro})er 
payment  iirst  made  by  him  to  them.  That  ke  trusted  them 
as  collectors  and  de])ositarics  is  immaterial.  He  did  nothing 
to  mislead  or  deceive  appellant  as  to  tlie  extent  of  their 
authority,  nor  put  it  in  their  power  to  perpetrate  the  fraud 
by  which  one  or  the  other  must  suffer.  It  was  appellant's 
duty  to  ascertain  that  appellee  authorized  the  receipt  of  these 
notes  in  paj'ment.  Failing  to  do  so,  he  gave  them  at  his 
own  risk  of  their  making  payment  to  his  creditor,  and  can 
not  be  held  innocent.  Cooley  v.  Willard,  34:  III.  74.  There 
was  nothing  here  to  warrant  his  presumption  of  such  author- 
ity, as  was  the  case  in  Noble  v.  Nugent,  89  111.  523. 

The  facts,  proved  beyond  question,  in  our  opinion  inevi- 
tably estabhshed  appellant's  liability  in  this  action.  He  ob- 
tained possession  of  the  notes  in  controversy  wrongfully,  as 
to  appellee,  or  at  least  his  refusal  to  surrender  them  on  a])pel- 
lee's  demand,  was  a  conversion  of  them.  The  finding  to  that 
efifect  was  not  only  well  supported,  but  re(|uired  by  the  evi- 
dence, irrespective  of  any  question  of  good  faith  on  the  part 
of  appellant,  which  we  therefore  refrain  from  considering. 


128  Appellate  Courts  of  Illinois. 

I  -  I     I  —    --  -  — . , — J.  -^ r^ 

Vol.  49.]  Scott  v.  Gilkey. 

For  the  same  reason  there  is  little  need  to  notice  the  action 
of  the  court  in  reference  to  instructions.  The  principal 
errors  are  incidentally  indicated  in  what  has  been  said.  The 
hypothesis  of  the  argument  stated  in  the  second  given  for 
])laintiflf  was  not  warranted  by  the  evidence,  as  to  the  checks; 
and  the  fourth  should  have  been  qualified  by  the  inclusion 
of  due  notice  to  the  maker  that  the  notes  are  not  left  for 
collection.  The  third,  seventh,  twelfth  and  thirteenth  of 
the  defendants  refused,  should  have  been  given;  but  the  con- 
clusion of  the  fifteenth  was  too  broad,  and  the  others  were 
either  materially  w^rong  or  of  such  a  character  that  their 
refusal  could  not  have  prejudiced  his  case.  Some  of  those 
given  Avere  more  liberal  than  the  law  or  evidence  warranted.* 
We  have  attempted  to  show  that  there  was  really  no  evi- 
dence that  he  in  good  faith  borrowed  or  supposed  he^  bor- 
rowed any  money  on  his  notes  to  Standiford  Bros,  of  Se|> 
tember  8th  and  12th,  and  are  of  opinion  that  under  any  pro])er 
instructions  the  verdict  should  have  been  for  the  defendant. 

But  we  believe  from  the  evidence  that  there  Avas  a  valid 
payment  of  the  interest  on  those  in  controversy,  to  the  time 
they  were  taken  up.  Authority  to  receive  the  whole  includes 
authority  to  receive  a  part.  There  is  nothing  to  rebut  the 
inference  that  appellant  had  funds  in  the  bank  sufficient  to 
meet  the  checks  shown.  They  were  expressed  to  be  for 
interest  on  these  notes,  and  effectively  appropriated  the 
amount  mentioned  in  them,  to  the  payment  of  it.  They 
w:ere  charged  to  him  and  credited  to  appellee  on  the  bo^ks 
of  the  bank.  This  was  payment,  to  that  extent,  by  delega- 
tion. The  jury  seem  ta  have  ignored  it,  misled,  perhaps, 
by  the  error  in  the  second  instruction  for  plaintiff  above 
noticed,  and  appellee  must  look  to  his  agents  for  it.  The 
remittitur  of  $40,  falls  considerably  short  of  obviating  the 
error  in  the  amount  awarded  by  the  judgment,  which  must 
therefore  be  reversed,  at  the  cost  of  the  plaintiff  below,  and 
the  cause  remanded  to  the  Circuit  Court  with  directions, 
upon  a  remittiticr  being  made  by  the  plaintiff  of  S523.75,  to 
enter  judgment  in  his  favor  on  the  verdict  for  the  residue, 
viz.,  §3,21)9.25  and  costs.    In  case  of  a  failure  to  make  such. 
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reififttlfur  within  thirty  days  after  the  reinstatement  of  this 
cause  in  the  court  below,  that  court  is  directed  to  award  the 
defendant  a  new  trial. 

Ileversed  and  remanded  with  directions. 


Cityof  Bloomington  T.  Illinois  Central  B.  B.Co. 
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1.  Railroad  Companies — Duty  to  Maintain  Sidewalks,  etc. — The  duty 
of  a  railroad  company  to  maintain  a  sidewalk,  etc. ,  is  predicated  upon 
Par.  71,  Ch.  114,  S.  &C.  Stat,  1937,  providing  that  at  all  raihx)ad  cross- 
in  <;^3  of  highways  and  streets,  railroad  corporations  shall  construct  and 
maintain  crossings,  and  the  approaches  thereto  within  their  respective 
rights  of  way,  so  that  at  all  times  they  shall  be  safe  to  persons  and  prop- 
erty, and  is  limited  to  the  crossing,  and  the  approach  thereto  within  the 
right  of  way.  There  is  no  obligation  imposed  upon  it  to  build  and  main- 
tain a  sidewalk  beyond  the  approach  to  the  crossing.  The  qualifying 
words,  "witl  i  i  their  fight  of  way,"  do  not  re(|uire  it  to  <lo  more  tlian  make 
the  crossing,  and  the  approach,  but  if.  by  rejiaon  of  the  situation,  the 
approach  necessarily  extends  to  the  limit  of  the  right  of  way,  it  must,  to 
that  extent,  be  built  by  the  company. 

2.  Railroad  Comp'inies. — Liability  for  Accidents,  e/c.  Confined  to 
Right  of  Way. — Pleading. — In  a  declaration  against  a  railroad  tor  dam- 
ages, sustained  by  a  city,  by  reason  of  a  judgment  having  been  recovered 
against  it,  for  injuries  resulting  from  a  defective  sidewalk,  it  was  cliarged 
that  the  defect  in  the  sidewalk  was  within  the  right  of  way  of  the  com- 
pany. In  an  additional  count,  the  declaration  in  the  suit  of  the  person 
who  recovered  the  judgment  against  the  city,  was  set  out  in  haec  verba, 
in  which  was  designated  the  point  where  he  was  injured,  in  the  same 
way,  and  it  was  then  averred  by  the  city  that  said  walk,  upon  which  said 
perst^n  so  received  his  said  injurit«,  was  a  crossing,  constructed  by  the 
company  for  the  use  of  foot  passengers  walking  on  the  street,  to  cross  its 
right  of  way,  and  was  the  crossing  and  approach  thereto,  of  said  street 
in  said  city,  and  over  said  railroad,  and  that  it  w^as  then  and  there  th(» 
duty  of  the  defendant  railroad  company  to  construct  and  maintain  said 
crossing.  It  was  held  that  the  declaration  did  not  show  a  failure  by  the 
company  to  maintain  the  crossing,  and  the  approach  thereto,  but  men»ly 
to  maintain  a  good  sidewalk  within  the  right  of  way,  and  construing  the 
plea  most  strongly  against  the  pleader,  the  point  where  the  injury 
occurred  w^as  not  on  the  crossing  or  the  ajiproach  thereto.  It  faile<l  to 
show  a  neglect  of  duty  on  the  part  of  the  company,  and  a  demurrer  was 
properly  sustained  thereto. 

Memorandum. — ^Action  of  trespass  on  the  case.    Appeal  from  a  judg- 
ment for  plaintiff,  rendered  by  the  Circuit  Court  of  McLean  County;  the 
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Hon.  Thomas  F.  Tipton,  Circuit  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  A.  D.  1892,  and  affii'med.  Opmion  filed  June  5, 
1893. 

Appellant's    Brief,    Jac<->b  P.  Lindley,  Attorney,  J.  II. 
Howell  and  Sain  Welty,  of  Counsel. 

"The  requirements  embodied  in  section  8,  requiring  rail- 
road companies  to  construct  and  maintain  the  hitrhway  and 
street  crossings,  and  the  ap])roaches  thereto,  witliiii  their 
resi)ective  rights  of  way,  is  nothing  more  than  a  i)olice 
regulation.  It  is  proper  that  the  portion  of  the  street  or 
highway  which  is  within  the  limits  of  the  railroad  riglit 
of  way,  should  be  constructed  by  tlic  railroad  com])any,  and 
maintained  by  it,  because  of  the  danger  attending  the 
operation  of  its  road.  Section  8  recites  that  the  railroad 
company  shall  ^construct  and  maintain'  the  crossings,  so 
that  at  all  times  they  shall  be  safe,  as  to  persons  and  projv 
erty.  Safety  of  persons  and  property  is  the  object  of  the 
requirement."  Chicago  &  N.  W.  Ky.  Co.  v.  (.'ity  of  Chi- 
cago, 29  K  E.  Eep.  11()9. 

In  this  State,  as  between  it  and  the  public,  it  is  the  dutv^ 
of  the  city  to  maintain  the  sidewalks  in  a  safe  condition, 
and  for  neglect  to  use  reasonable  diligence  in  this  behalf,  it 
must  respond  in  damages  to  a  party  injured,  and  this  is  the 
law  for  the  whole  street,  whether  at  a  railway  crossing,  or 
at  any  other  point.  City  of  Joliet  v.  Verley,  35  111.  5S ; 
City  of  Champaign  v.  McTnnis,  20  111.  App.  ;^>ns ;  Village 
of  "Mansfiel(\  v.  Moore,  124  111.  133;  ^City  of  Chicago  v. 
■Gallagher,  Admr.,  44  111.  295. 

A  judgment  having  been  recovered  against  the  city,  it  can 
not  demand  to  be  reimbursed  by  the  railroad  comi)any. 

In  Gridlev  v.  City  of  Bloomington,  68  111.  47,  the  court 
say :  "  Although  the  city  is  primarily  liable  for  the  dam- 
ages sustained,  we  have  no  doubt  of  right  to  recover  back 
the  amount  from  the  person  whose  duty  it  was  to  keep  the 
])remises  in  repair." 

In  Severin  et  al.  v.  Eddy,  52  111.  189,  the  svllabus  makes 
a  resui/ie  of  the  decision,  as  follows :  "  If  an  individual  con- 
struct a  hatchway  in  a  sidewalk,  he  must  respond  for  any 
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damages  resulting  from  his  neglect  to  render  it  safe,  and 
free  from  danger.  It  is  also  the  duty  of  the  city  to  keep 
the  street  and  sidewalk  in  a  safe  condition,  and  it  will  be 
liable  for  injury  occasioned  by  its  neglect  of  duty  in  that 
res])ect.  But  should  a  recovery  be  had  against  the  city  in 
such  case,  the  person  whose  neglect  of  duty  caused  the  in- 
jury, will  be  liable  over  to  the  city  therefor."  See  City  of 
IJloomington  v.  Roush,  13  Bnid.  339. 

If  a  municipal  corporation  be  held  liable  fordamages'sus- 
tained  in  consequence  of  the  unsafe  condition  of  the  side- 
walk or  streets,  it  has  a  remedy  over  against  the  person  by 
\vhose  wrongful  act  or  coijduct  the  sidewalk  was  rendered 
unsafe,  unless  the  corporation  was  itself  a  wrong-doer,  as 
between  itself  and  the  author  of  the  nuisance,  Dillon  on 
Municipal  Corporation,  Vol.  2,  Sec.  1035, 

Appellee's  Brief,  Williams  &  Capen,  Attorneys. 

A  city  is  primarily  liable  for  damages  to  persons  by  rea- 
son of  negligence  in  keeping  the  streets  and  sidewalks  upon 
such  streets  in  reasonable  repair. 

The  fee  of  the  streets  being  in  the  city,  the  burden  is 
placed  by  law  upon  the  city  to  keep  them  and  the  sidewalks 
upon,  them  in  proper  repair.  Chicago  v.  Keefe,  114  111.  222; 
Bloomington  v.  Bay,  42  111.  503;  Mansfield  v.  Moore,  124 
III.  133;  Joliet  v.  Verley,  35  111.  58;  Flora  v.  Naney,  130  111. 
45;  kL  v.  Id.  31  III,  App.  4^)3;  C,  B.  &  Q.  R.^E.  Co.  v. 
Quincy,  28  N.  E.  Eep.  830;  Champaign  v.  Mclnnis,  26  111. 
App.  33S;  Carterville  v.  Cook,  21)  111.  App.  495. 

The  city  can  not  neglect  its  duty  until  some  one  sustains 
personal  injuries  by  reason  thereof  and  then  compel  the 
property  owner  to  pay  the  amount  recovered  for  such  inju- 
ries. Gridley  v.  Bloomington,  88  111.  554;  Rochester  v. 
Campbell,  123  K  Y.  405;  Raymond  v.  Sheboygan,  76  Wis. 
335;  Fuller  v.  Jackson,  46  K  W.  Rep.  721;'  AVickwire  v. 
Town  of  Angola  (Ind.),  30  K  E.  Rep.  917;  St.  Louis  v. 
Conn.  Mut,  life  Ins.  Co.  (Mo.),  17  S.  ^V.  Rep.  637;  Ileeney 
V.  Sprague,  11  R.  L  456;  2  Shearm.  &;  Redf.  on  ^'eg.,  Sec. 
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A  judgment  against  one  wrong-doer  can  not  fix  the  lia- 
bility of  a  second  wrong-doer,  in  the  absence  of  sufficient 
notice  to  appear  and  defend  in  the  name  of  the  party  against 
whom  the  original  judgme^it  is  sought.  Port  Jervis  v.  First 
National  Bank,  96  N.  Y.  550. 

Even  where  two  joint  tort  feasors  are  in  pari  delicto^  on© 
can  not  compel  contribution  from  the  other.  Eend  v.  Chi- 
cago West  Division  Ry.  Co.,  8  Brad.  517;  Cooley  on 
Torts,  149. 

Opinion  of  the  CorRT,  Wall,  J. 

The  appellant  city  brought  its  action  on  the  case  against 
the  appellee  railroad  company,  alleging  that  it  had  been 
compelled  to  pay  certain  damages  recovered  against  it  by 
one  Tustison,  who  had  sustained  a  personal  injury  by  reason 
of  the  defective  condition  of  the  sidewalk,  on  a  street  in  said 
city,  at  a  point  where  the  said  street  crossed  the  right  of 
way  of  said  railroad  company;  that  it  was  the  duty  of  said 
railroad  company  to  keep  said  sidewalk  in  good  repair,  and 
that  in  the  action  brought  by  siiid  Tustison  against  the  city 
the  railroad  company  was  originally  a  party,  co-defendant 
with  the  city,  but  that  on  the  trial  of  that  cause  the  plaintiff 
therein  dismissed  the  said  railroad  company  therefrom, 
whereupon  the  city  notified  the  company  to  appear  and 
defend  the  action,  and  that  it  would  be  held  bv  the  citv 
responsible  for  any  judgment  that  might  be  recovered 
therein,  but  the  company  declined  to  appear  or  defend  the 
cause  further,  and  although  the  city  continued  its  defense, 
the  plaintiff  recovered,  and  in  the  present  action  the  city 
sought  to  recover  over  from  the  railroad  company. 

The  Circuit  Court  sustained  a  demurrer  to  the  declaration, 
and  the  question  now  is  whether  a  good  cause  of  action  was 
disclosed. 

The  duty  of  the  railroad  company  to  maintain  the  side- 
walk referred  to,  is  predicated  upon  the  following  enact- 
ment. Par.  71,  Ch.  114,  S.  <&  C.  Stat.  p.  1937: 

"Hereafter  at  all  railroad  crossings  of  highways  and 
streets  in  this  State,  the  several  railroad  corporations  in 
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this  State  shall  construct  and  maintain  said  crossings,  and 
the  approaches  thereto  within  their  respective  rights  of  way, 
so  that  at  all  times  they  shall  be  safe  to  persons  and  prop- 
erty." 

It  will  be  observed  that  the  duty  of  the  railroad  company 
here  prescribed,  is  limited  to  the  crossings  and  a])proacli 
thereto  within  the  right  of  way.  There  is  no  obligation  to 
build  and  maintain  a  sidewalk  beyond  the  approach  to  the 
crossing.  The  qualifying  words,  "within  their  right  of 
way,"  do  not  require  the  company  to  do  more  than  make  the 
crossing  and  the  approach,  but  if  by  reason  of  the  situa- 
tion, the  approach  extends  to  the  limit  of  the  right  of  way 
it  must,  to  that  extent,  be  built  by  the  company. 

The  terra  "  approach,"  means  a  structure  of  some  sort  nec- 
essary to  reach  the  railroad  track  from  the  common  surface. 
It  does  not  signify  an  ordinary  sidewalk.  It  may  be  an 
embankment,  or  a  bridge,  or  whatever  is  required  for  the 
purpose,  at  the  particular  place. 

In  the  first,  second  and  third  counts  of  the  declaration,  it 
is  charged  that  the  defect  in  the  sidewalk  was  within  the 
right  of  way  of  the  railroad  conijiany  and  west  of  its  tracks. 
In  an  additional  count,  the  declaration  filed  by  Tustison 
against  the  city  was  set  out  in  haec  verha^  in  which  he 
designated  the  }X)int  where  he  was  injured  in  precisely  the 
same  way,  viz.,  on  the  right  of  way,  west  of  the  tracks;  and 
it  was  then  averred  by  the  city  "  that  said  walk  upon  which 
Tustison  so  received  his  said  injuries,  wiis  a  crossing  con- 
structed by  the  said  Illinois  Central  Railroad  CJompany  for 
the  use  of  foot  passengers  walking  on  Jefferson  street  to 
cross  its  right  of  way,  and  was  the  crossing  and  aj)proach 
thereto  of  said  Jefferson  street,  in  said  city,  over  said  rail- 
road, and  it  was  then  and  there  the  dutv  of  said  defendant 
railroad  company  to  construct  and  maintain  said  crossing, 
which  was  within  its  said  right  of  way,  so  that  at  all  times 
it  would  be  safe  to  persons  using  the  said  crossing.  And 
the  said  crossing  is  the  sidewalk  in  said  declaration  com- 
plained of." 

The  first,  second  and  third  counts  did  not  show  a  failure 
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by  the  railroad  company  to  maintain  the  railroad  crossing 
and  the  approach  thereto,  but  merely  to  maintain  a  good 
sidewalk  within  the  right  of  way;  and  construing  the  aver-  * 
ment  most  strongly  against  the  pleader,  the  point  where 
the  injury  occurred  was  not  on  the  crossing  or  the  approach 
thereto.  So,  also,  was  the  avennent  in  Tustison's  declara- 
tibn  set  out  in  the  additional  count — but  in  this  count  an 
effort  was  made  to  aid  the  statement  of  the  place  where  the 
injury  occurred  by  a  further  averment. 

Conceding  for  the  ])resent  that  this  is  admissible,  yet  we 
think  the  additional  averment  does  not  really  help  the  plaint- 
iff, for  it  apjx^ars  that  the  walk  which  is  called  a  crossing, 
was  for  the  use  of  foot  ])assengers  walking  on  Jefferson 
street  to  cross  the  risfht  of  way,  and  by  the  rule  of  construe- 
tion  above  stated,  it  does  not  apj>ear  that  the  defect  was  at 
a  point  where  the  railroad  company  was  bound  to  provide 
a  crossing  over  the  track  or  the  approach  thereto.  It  is. 
not  enough  to  aver  that  the  walk  was  for  the  purpose  of 
crossing  the  right  of  way. 

While  the  company  must  provide  a  crossing  over  its  rail- 
road track,  it  is  not  required  to  provide  a  crossing  over  the 
right  of  way  in  the  shape  of  a  sidewalk,  or  otherwise,  unless 
it  is  necessary  to  do  so  in  order  to  make  a  suitable  approach 
to  the  crossing  over  the  track. 

The  statute  has  been  upheld  by  the  Supreme  Court  as  a 
valid  exercise  of  the  police  power.  C.  &  N.  W.  Ry.  Co.  v. 
The  City  of  Chicago,  1-iO  111.  309. 

It  aj)plies  by  its  terms  as  well  to  the  case  of  a  railroad 
built  across  a  street,  the  street  being  first  located,  as  to  the 
case  of  a  street  opened  across  a  railroad,  the  railroad  being 
first  located. 

In  the  former  case,  as  was  held  in  The  People,  etc.  v.  C. 
&  A.  R.  K.  Co.,  67  111.  lis,  the  company  would  be  bound 
at  the  common  law  to  furnish  the  public  a  suitable  crossings 
but  in  the  latter  case  there  would  be  no  such  duty  were  it 
not  for  tlie  statute. 

By  the  provision  of  a  section  subsequent  to  that  above 
quoted,  the  company  may  be  required  to  reimburse  the  city 
for  making  necessary  repairs,  etc.,  after  notice  given,  and 


Third  District — Xovemuer  Term,  1892.    135 

Hinman  v.  v.  Andrews  Opera  Co. 

also  be  fined  in  the  sum  of  8100  for  neglect  to  comply  with 
the  requirement  of  the  first  section. 

Here,  then,  is  a  statute  enacted  under  the  police  power  of 
the  State,  prescribing  a  new  duty  and  fixing  a  penalty  for 
non-performance. 

The  rule  that  a  penal  statute  or  one  in  derogation  of  com- 
mon right  must  be  strictly  construed,  as  now  applied,  means 
that  courts  will  not  extend  the  punishment  to  cases  not 
clearlv  within  the  statute,  vet  the  evident  intention  of  the 
leofishxture  will  not  be  defeated  bv  a  forced  and  over  strict 
c<3nstruction.  Sedgewick  (m  Stat.  &  Const'l  Law,  2S2.  The 
duty  imi)osed  by  this  provision  should  not  be  extended  be- 
yond the  plain  meaning  of  the  language  emi)loyed. 

Had  it  been  designed  to  compel  tlie  railroad  company  to 
construct  an  ordinary  sidewalk  across  its  ri^jrht  of  wav  at  a 
point  where  it  had  not  disturbed  the  surface  by  making  its 
road,  and  where  an  unusual  structure  called  an  '^  appnxich  " 
was  not  required  to  reach  the  crossing  of  the  road,  very  dif- 
ferent terms  would  have  been  used- 

We  hold,  therefore,  that  the  <leclaration  failed  to  show  a 
neglect  of  duty  on  the  jmrt  of  the  defendant,  and  for  this 
re«ison  the  demurrer  was  ])roi)erly  sustained.  * 

In  this  view  of  the  case  it  is  unnect\ssary  to  incjuire 
vrhether  the  cojnpany  would  in  any  event  ])e  liable  for  the 
amount  of  damages  recovered  by  the  injured  ])arty  from  the 
citv,  or  whether  its  full  liability  is  measured  bv  the  reme<lv 
and  jx^nalty  provided  for  in  the  statute,  nor  to  discuss  the 
conditions  necessary  in  any  case  to  enable  the  city  to  recover 
over  from  one  whose  unlawful  act  or  negligence  has  caused 
an  injury  for  which  the  city  has  been  compelled  to  pay  dam- 
ages. 

The  judgment  will  be  affirmed. 


Hinman  t.  Andrews  Opera  Co.,  use  of,  etc. 

1.  Garnishment. — A  garnishee  may  be.  and  indcH^d  for  his  own  safety  is, 
bf>und  to  inquire  into  the  validity  of  the  proceeding  against  his  cred- 
itor to  the  extent  of  seeing  that  the  court  had  jmibdiction  to  itnder 
the  judgment  against  his  creditor. 
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2.  Service  of  Process — Corporation, — To  give  a  justice's  court  jurisdic- 
tion to  render  a  judgment  againsta  corporation  in  attachment  proceedings 
service  must  have  been  had  either  by  leaving  a  copy  of  the  writ  with 
some  of  its  officers,  agents  or  employes,  in  accordance  with  the  provis- 
ion of  Sec.  21,  Ch.  79,  R.  S.,  or  by  posting  notices  and  mailing  a  copy  of 
such  notice,  addressed  to  the  defendant  at  its  place  of  residence,  in  com- 
pliance with  the  requirement  of  Sec.  51,  Ch.  11,  R.  S.;  and  where,  in  an 
attachment  against  the  Andrews  Opera  Company,  an  officer  in  his  re- 
turn stated  that  he  had  "  personally  served  the  within  writ,  by  reading 
to  Frank  Peckett  and  V.  C.  Hinman,  garnishees,  and  by  reading  said 
writ  to  the  within  named  defendant,  G.  W.  Moody,  C.  \V.  Andrews," 
it  toas  held  that  a  judgment  rendered  upon  such  services  was  void  for 
want  of  jurisdiction. 

3.  Service  of  Process — Partnership, — At  the  common  law,  where  a 
paiiaiership  is  sued,  each  member  of  the  firm  must  be  brought  within 
the  jurisdiction  of  the  court  by  service  of  process.  Actions  against  part- 
nerships are  instituted  against  the  several  persons  composing  the  firm, 
and  not  against  the  firm  as  an  entirety,  distinct  from  its  members. 

4.  Attachments  Against  Partnership. — Sec.  3,  Ch.  11,  R.  S.  author- 
izing atttichment  proceedings  against  a  partnership  by  its  firm  name, 
is  not  intended  to  abolish  the  common  law  rule  relating  to  the  serv- 
ice of  process  in  suits  against  partnerships. 

5.  Attachments  Against  Partnership, — Attachment  proceedings  will 
not  be  sustained  against  a  partnership  as  an  entity,  uilleRs  the  grounds 
for  attachment  exist  against  all  the  partners,  and  this  rule  is  said  to  be 
universal,  whether  in  a  jurisdiction  where,  by  special  statute,  judgments 
against  a  partnership  may  be  rendered,  though  not  all  the  partnera  are 
served  with  process,  or  where  the  common  law  rule  that  the  judgment 
is  against  the  members  of  the  partnership  prevails. 

6.  Attachment  Against  Partnership— Affidavit — The  Rule  nnder  the 
Statiite. — Under  our  statute  an  attachment  against  a  partnership  by  the 
firm  name  as  an  entity,  can  only  be  sustained  when  the  affidavit  dis- 
closes grounds  of  attachment  against  each  of  the  partners,  and  all  must 
be  brought  within  the  jurisdiction  of  the  court. 

Memorandnm. — Writ  of  attachment.  Appeal  from  a  judgment  for 
the  plaintiff,  rendered  by  the  Circuit  Court  of  Coles  County;  the  Hon. 
Francis  M.  Wright,  Circuit  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  A.  D.  1892.    Opinion  filed  June  5,  1893. 

Appellant's  Statement  of  the  Case. 

This  IS  a  suit  in  attachment  brought  by  W.  S.  Cunninsr- 
ham  against  Andrews  Opera  Company  before  a  justice  of  the 
peaee.  Judgment  was  rendered  by  the  justice  against  the 
opera  company  in  personam^  upon  the  theory  that  the  writ 
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was  served  upon  said  opera  company.  Garnishee  sumnions 
was  issued  against  defendant,  Hinman,  and  judgment  ren- 
dered against  him  by  default,  from  which  judgment  llinman 
appeals  to  this  court. 

Appellant's  Brief,  Wiley  &  Neal,  Attorneys. 

Before  judgment  could  be  rendered  against  garnishee, 
there  must  have  been  valid  judgment  either  in  pevsonam  or 
in  rem  against  the  Andrews  Opera  Company.  Sections  54 
and  55,  Ch.  11,  R.  S.  111.;  Sec.  10,  Ch.  G2,  R.  S.  111. 

To  render  a  valid  judgment  the  justice  must  have  had 
jurisdiction  of  the  subject-matter  and  of  the  person  of  the 
defendant.  Nothing  will  be  presumed  in  favor  of  the  juris- 
diction of  an  inferior  court.  Shufeldt  et  al.  v.  Buckley,  45 
111.  223. 

Jurisdiction  must  affirmatively  appear.  Presum])tively 
the  Andrews  Opera  Company  is  a  corporation.  The  United 
Stiites  Express  Co.  v.  Bedbury,  34  111.  459j  Clarkson  et  al.  v. 
E.  «fe  N.  S.  Despatch,  6  Brad.  284. 

A  garnishee  may  inquire  into  the  legality  and  regularity 
of  the  previous  proceedings  against  the  judgment  debtor  and 
that  it  is  the  duty  of  the  court  whenever  it  appears  that  the 
writ  of  garnishment  was  improvidently  issued  to  dismiss  the 
proceedings.  Pierce  v.  Carleton,  12  111.  358;  ('hanute  v. 
Martin,  25  111.  03;  Pierce,  use,  etc.,  v.  Wade,  19  J^rad.  185; 
Empire  Car  Roofing  Company  v.  Macey,  115  111.  390. 

The  validity  of  a  juilgment  may  be  questioned  in  a  col- 
lateral proceeding,  and  if  it  appears  that  there  was  no  juris- 
diction, or  if  the  judgment  be  in  an  inferior  court  and  the 
record  does  not  show  affirmatively  jurisdiction  of  the  person, 
such  judgment  is  void.  Hay  ward  v.  Collins,  CO  111.  328; 
Goudy  V.  Hall,  30  111.  109;  Miller  v.  Handy,  40  111.  448; 
Campbell  v.  McCahan,  41  111.  45;  Clark  v.  Thompson,  47 
lU.  26;  Thatcher  v.  Powell,  6  Wheaton  (U.  S.)  119. 

Appellee's    Brief,  A.    J.    Fryer    and    John    M.   Hayes, 

ArroRNEYs. 

There  is  no  presumption,  as  contended  by  appellants,  that 
an  artificial  being  called  a  corporation  is  a  cori)oration. 
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If  an  association  of  persons  should  act  and  do  business — 
make  contracts  under  a  name  which  imports  a  corporation, 
they  woukl  be  estopped  from  denying  it,  but  this  would  not 
make  it  a  corporation,  nor  raise  any  presumption  that  it 
was.     U.  S.  Ex.  Co.  v.  Bedbury,  34  111.  459. 

Opinion  of  the  Court,  Boggs,  J. 

William  S.  Cunningham  procured  a  writ  of  attachment  to 
be  issued  by  a  justice  of  the  peace  of  Coles  C-ounty  against 
the  Andrews  Opera  Company.  The  affidavit  alleged  that 
the  Andrews  Opera  Company  was  indebted  to' Cunningham 
in  the  sum  of  $50,  and  that  said"  Andrews  Oi)era  Company 
is  not  a  resident  of  this  State,  but  that  they  reside  in  ilan- 
kato,  Minnesota." 

The  return  of  service  of  the  attachment  writ  is  a? 
follows  :  "  Personally  served  the  within  writ  bv  rejulinij  to 
Frank  Peckett,  U.  G.  Hinman,  garnishees,  and  by  reading 
said  writ  to  the  within  named  defendant,  G.  W.  Moody,  C. 
W.  Andrews." 

In  the  transcript  of  the  proceedings  before  the  justice  of 
the  peace,  the  finding  as  to  the  service  is :  ''  It  a})peai's 
that  the  Andrews  Opera  Company  was  served  by  attach- 
ment on  the  1st  day  of  December  on  G.  AV.  Moody,  Trciis., 
and  C.  W.  Andrews,  a  partner." 

Judgment  by  default  was  rendered  by  the  justice  of  the 
peace  against  the  Andrews  Opera  Company,  and  against  the 
garnishees  a  conditional  judgment  was  rendered,  which, 
upon  a  final  hearing,  was  made  absolute  as  to  the  api>ellant, 
Hinman,  who  prosecuted  an  appeal  to  the  Circuit  Court  of 
Coles  C-ounty,  and  being  there  defeated,  brings  the  case  by 
appeal  to  this  court. 

Two  questions  are  here  presented: 

First,  can  Hinman,  as  garnishee,  inquire  into  the  validity 
of  the  judgment  against  the  opera  company  i 

Second,  is  the  judgment  rendered  by  the  justice  of  the 
peace  against  the  opera  company,  void  for  lack  of  jurisdic- 
tion over  the  person  of  the  defendant? 

The  first  question  may  be  readily  answered  in  the  affirma- 
tive. 


Third  District — November  Term,  1892.     139 

Hinman  v.  Andrews  Opera  Co. 

A  garnishee  may  be,  and  in(,lee(l,forhis  own  safetyis,l)oun(l 
to  inquire  into  the  validity  of  the  proceedings  against  his 
creditor,  to  the  extent  of  seeing  that  the  court  had  jurisdic 
tion  to  render  the  judgment.     Pierce  v.  Carleton,  12  111. 
35S;  8  Amer.  &  Eng.  Ency.  of  Law,  p.  1218. 

Our  answer  to  the  second  question  is  that  we  think  the 
judgment  void. 

If  the  Andrews  Opera  Company  be  regarded  as  a  corpo- 
ration, jurisdiction  to  render  the  judgment  must  have  been 
obtained  either  by  leaving  a  copy  of  the  writ  with  some  one 
of  its  officers,  agents  or  employes,  in  accordance  witli  the 
provision  of  Sec.  21,  Chap.  79,  R.  S.,  or  by  posting  notices 
and  mailing  a  copy  of  such  notice  addressed  to  the  defendant 
at  its  place  of  residence,  in  compliance  with  the  reijuire- 
ments  of  Sec.  51,  Chap.  11,  R.  S. 

Service  was  not  obtained  bv  either  of  these  modes.  The 
action  of  the  officer  in  reading  the  writ  to  the  persons 
named  in  the  return  did  not  confer  jurisclicticm  upon  the 
justice  to  proceed  against  the  corporation.  Grand  Tower 
Mining  Co.  v.  Schirmer,  64  111.  106. 

The  name  of  the  defendant  would  indicate  that  it  is  a  cor- 
poration, and  if  that  be  so,  the  judgment  is  void,  for  the 
reasons  given. 

It  is  suggested  that  the  Andrews  Opera  Company  is  a 
partnership,  and  that  C.  W.  Andrews,  a  member  of  the  firm, 
was  duly  served  with  the  writ.  This  suggestion,  it  is 
thought,  is  aided  by  the  transcript  of  the  proceedings  before 
the  justice,  in  w^hich  appears  the  finding  that  the  defendant 
o}^ra  company  had  been  served  "  by  attachment  "on  G,  W. 
Moody,  trea,surer,  and  C.  W.  Andrews,  a  partner.  If  wo 
accoi-d  to  this  finding  of  the  justice  all  that  is  claimed  for  it, 
and  it  be  conceded  that  the  opera  company  is  a  partnershi]), 
still  Ave  think  the  justice  of  the  peace  was  w'holly  lacking 
in  jurisdiction  to  render  a  judgment  against  the  firm,  and 
none  other  was  rendered. 

At  the  common  law,  w^here  a  partnership  is  sued,  each 
member  of  the  firm  must  be  brought  within  the  jurisdiction 
of  the  court,  by  service  of  process.     Such  actions  are  insti- 
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tuted  against  the  several  persons  composing  the  firm,  not 
against  the  firm  as  an  entity,  distinct  from  its  members. 
Black  on  Judgments,  Vol.  1,  Sec.  237 ;  Bates  on  Law  of 
Partnership,  Vol.  2,  Sec.  1059. 

In  some  of  the  States  of  the  Union,  by  force  of  sj^ecial 
enactment,  suits  may  be  brought  against  partnerships  by 
their  firm  name  as  an  entity,  and  in  many  such  States  special 
enactments  authorize  the  rendition  of  a  judgment  against 
a  firm,  though  all  the  partners  are  not  served.  Such  judg- 
ments bind  only  firm  property,  and  are  unknown  in  juris- 
dictions where  there  are  not  such  special  enactments.  We 
have  no  such  statute  in  Illinois,  the  rule  here  being  as  at  the 
common  law.  The  third  section  of  chapter  11  of  our 
Revised  Statutes,  authorizes  attachment  proceedings  to  be 
instituted  against  a  defendant  co-partnership  by  the  firm 
name,  but  this  is  not  intended  to  have  the  effect  to  abolisii 
the  common-law  rule,  as  Avill  be  readily  seen  when  the  pro- 
vision of  section  seven  of  the  same  chapter  is  considered. 

The  section  last  named  provides  that  in  all  cases  where 
two  or  more  persons  are  jointly  indebted  as  partners,  or 
otherwise,  and  an  affidavit  shall  be  filed,  as  provided  in  the 
first  section  of  the  act,  so  as  to  brmg  one  or  more  of  such 
partners  within  its  provisions  and  amenable  to  the  process 
of  attachment,  then  the  writ  of  attachment  shall  issue 
against  the  property  and  effects  of  such  as  are  brought  within 
the  provisions  of  the  act  and  made  amenable  to  the  process 
of  attachment,  and  as  to  the  other  partners  or  joint  debtoi^, 
the  requirement  is  that  the  writ  sliall  direct  the  officer  to 
summon  all  joint  debtors  or  partners  named  in  the  affi- 
davit, w^hether  the  attachment  is  against  them  or  not,  to 
answer  to  the  action.  When  these  two  sections  of  the 
attachment  aet  are  considered  together,  it  is  seen  that  though 
a  partjiership  may  be  proceeded  against  in  attachment  by  the 
firm  designation,  the  affidavit  must  name  the  several  persons 
composing  the  firm,  all  of  whom  are  to  be  brought  into 
court  as  at  the  common  law.  Service  upon  but  one  part- 
ner w^ould  not  therefore  be  sufficient  to  authorize  the  rendi- 
tion of  a  judgment  against  the  firm  in  attachment. 

Attachment  proceedings  will  not  be  sustained  against  a 
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partnership  as  an  entity,  unless  grounds  for  attachment 
exist  against  all  the  partners.  This  is  said  to  be  universal, 
whether  in  a  jurisdiction,  where,  by  special  statute,  judg- 
m3nts  ao^ainst  a  firm  as  an  entity  mav  be  renrlered,  thou^jh 
not  all  the  partners  are  served,  or  where  the  common  law 
rule,  that  the  judgm3nt  is  against  the  m3mbors  of  the 
pxrtnership,  prev^ails.  Bates'  Law  of  Partnership,  Vol.  2, 
Sec.  1117. 

Under  our  statute  an  attachment  against  a  partnership, 
by  the  firm  name  as  an  entity,  can  only  be  sustained  when 
the  affidavit  discloses  grounds  of  attachment  against  each 
of  the  partners,  and  all  must  be  brought  within  the  jurisdic- 
tion of  the  court.  If  grounds  for  attachment  exist  only 
against  some  of  the  members  of  the  partnership,  an  attach- 
ment can  not  be  sustained  against  the  partnership. 

In  the  case  at  bar,  we  are  unable  to  discover,  from  the 
affidavit  upon  which  the  writ  is  based,  or  otherwise  from 
the  record  of  the  proceedings  before  the  justice  of  the  peace, 
who  the  partners  are,  if  the  defenrlant  be  a  firm,  or  that 
grounds  for  an  attachment  existed  against  either  or  any  of 
the  partners. 

The  judgment  rendered  by  the  justice  of  the  peace  against 
the  opera  company,  whether  such  company  be  a  corpo- 
ration or  a  copartnership,  is,  we  think,  void  for  the  lack  of 
jurisdiction  over  the  person  of  the  defendant.  The  judg- 
ment against  the  appellant  as  garnishee  must  therefore  be 
reversed,  which  is  accordingly  done  and  the  cause  re- 
manded. 


Payne  t.  Newby. 

1.  Discussion  of  Evidence. — In  discussing  the  evidence  the  court  ar- 
rives at  a  conclusion  different  from  the  finding  of  the  court  below,  and 
Teverses  the  judgment. 

Memorandnm. — Action  of  assumpsit  Appeal  from  a  judgment  ren- 
dersd  by  the  Circuit  Court  of  Coles  County;  the  Hon.    Frakcis  M. 
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Wright,  Circuit  Judge,  presiding.     Hoard  in  this  court  at  the  Novem- 
ber tiinn,  A.  D.  1893.     Opinion  filed  June  5,  1893. 

The  opinion  of  the  court  states  the  case. 
James  W.  Crato,  attorney  for  appellant. 
F.  K.  Dunn,  attorney  for  appellee. 

Opinion  of  tub  Court,  Pleasants,  J. 

This  was  an  action  of  assumpsit  brought  by  app3llee 
on  the  23d  day  of  February,  1892,  upon  an  alleged  agree- 
ment of  appellant  to  convey  to  him  a  certain  described 
tract  of  land  in  Coles  County.  Trial  on  the  general  issue, 
verdict  for  plaintiff  $4-25,  new  trial  denied  and  judgment 
entered. 

The  land  was  occupied  by  Robert  F.  Stark,  as  tenant  of 
app3llant  under  a  lease  from  March  1,  18S9,  to  March  1, 
1892,  with  an  option  to  purchase,  at  its  expiration,  on  terms 
therein  stated.  In  the  fall  of  1891,  appellee  opened  a  cor- 
Tv^spondenco  with  appellant  for  its  purchase,  which  was 
conducted,  on  his  part,  mainly  by  Mr.  Eli  Wiley  of  Charles- 
ton. The  obstacle  in  the  way  was  the  position  and  interest 
of  the  tenant.  Appellant  held  two  notes  against  him  for 
rent,  one  past  duo,  on  which  there  was  a  balance  of  §5n  in 
judgment,  and  the  other  for  8*J00,  due  December  25,  1891, 
and  the  current  year's  crop  was  nearly  ready  to  be  hauled 
off.  He  was  anxious  to  get  his  rent  and  be  released  from 
all  obliijration  under  the  lease,  and  the  tenant  desired  to 
make  what  he  could  out  of  his  option.  Appellee  had  tried 
to  effect  an  arrangement  with  him  which  would  be  satisfac- 
tory to  appellant,  but  had  not  succeeded.  In  this  situation 
ai)pellant,  a^  Topeka,  Kansas,  on  October  21,  1891,  wrote 
to  Wilev  as  follows : 

"  Yours  of  the  19th  to  hand.  After  considering  thematr 
ter  thoroughly,  I  think  the  best  thing  to  do  would  be  for 
you  to  have  Newby  and  Stark  come  to  your  ofHce,  and  with 
your  help  seek  to  try  and  effect  a  compromise  of  the  trade 
between  Newby  and  Stark,  so  as  to  have  Newby  take  the 
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crop  and  release  Stark,  and  Kewb}^  include  tbe  notes  in  his 
ti'ade  with  me.  With  this  in  view,  1  now  make  the  follow- 
ing]^ proposition,  viz :  That  I  receive  for  the  farm  and  the  two 
notes  against  Stark,  free  from  your  fees  and  all  other  ex- 
penses, except  this  year's  taxes,  the  sum  of  §4,550;  §1,500, 
down,  and  the  balance  in  one,  two  and  three  years  jKiyments, 
at  six  per  cent  interest,  secured  by  mortgai^e,  in  such  size 
notes  as  may  suit  Mr.  Newby,  the  lirst  boin;;^  no  less  than 
i^LuOO. 

If  nothinf^can  be  done  with  Stark  to  effect  this,  I  want 
you  to  ])egin  at  once,  and  by  some  radical  prcx-ess  of  law, 
seize  and  take  possession  of  the  crop  without  leniency.  It 
is  possible  that  you  can  effect  some  kind  of  a  com])r()mise 
with  these  parties  by  bringing  them  together  again,  and  with 
my  definite  proposition  to  enlighten  you  as  to  what  I  am 
willins:  to  sacrifice,  you  will  have  a  basis  to  work  on." 

This  is  a  proposition  set  forth  in  the  single  count  of  the 
declaration,  and  a  complete  copy  of  the  letter  is  filed  with  it 
as  a  copy  of  the  instrument  sued  on.  Manifestly  it  was  in- 
tended to  aid  in  bringing  about  a  compromise  between 
appellee  and  Stark,  which  should  be  satisfactory  to  a])pel- 
lant  as  well,  and  upon  the  condition  of  its  accowii)lisIiment. 
The  declaration  does  not  aver  specifically  that  any  arrange- 
ment was  or  would  or  could  be  made  with  Stark,  l)ut  does 
aver  that  the  plaintiff  accepted  said  proposition,  and  that  in 
consideration  that  he  had  promised  to  pay  and  secure  the 
84,550  in  the  manner  therein  provided,  and  to  do  and  per- 
form all  things  on  his  part,  in  that  behalf  to  be  done  and  i)er- 
fonned,  tlie  defendant  promised  to  convey  the  real  estate  and 
deliver  the  notes  to  him  within  a  reasonable  time;  and  that 
although  he  was  able,  ready  and  willing  to  pay  to  the  defend- 
ant, the  said  sum  of  $1,500,  and  to  execute  notes  sc^cured  by 
mortgage  as  therein  required  for  the  residue,  "  and  to  do  and 
perform  all  things  on  the  part  of  the  plaintiff  in  that  behalf 
to  be  done  and  performed,  w*hereof  the  defendant  then  and 
there  had  notice,  and  was  then  and  there,  to  wit,  on  the  day 
and  year  last  aforesaid,  requested  by  the])laintiff  to  c<mvey 
the  said  real  estate  and  deliver  the  said  promissory  notes  to 
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him,  the  said  plaintiff,  the  said  plaintiff  then  and  there  of- 
fering to  pay  him,  the  said  defendant,  the  said  sum  of  $1,500, 
down,  and  to  execute  notes  secured  by  mortgage  as  in  said 
proposition  mentioned  for  the  residue  of  said  sum  of  $4,550 
U})on  receiving  such  conveyance  and  said  promissory  notes, 
yet  the  said  defendant,  not  regarding  his  s<aid  promise  and 
undertaking,  did  not  nor  would,"  etc.  (breach  and  damage 
alleged  in  the  usual  form). 

We  do  not  think  the  declaration  states  a  good  case,  or 
that  the  averment  of  defendant's  promise  is  sustained  by  the 
letter  relied  on.  Those  preceding  it,  which  were  intro- 
duced by  plaintiff,  showed  a  proposition  to  sell  the  land 
only,  and  subject  to  Stark's  rights,  for  $4,350.  The  one  in 
question  includes  the  notes  also,  and  contemplates  a  war- 
ranty deed.  Stark's  rights  were  to  be  extinguished,  by  ar- 
rangement between  Newby  and  him.  That  was  a  condition 
precedent  to  Newby's  right  to  such  a  deed  and  the  notes. 
It  is  not  true  that  appellant's  promise  was  in  consideration 
that  appellee  had  "  undertaken  and  promised,"  among  other 
things,  to  obtain  a  release  or  extinguishment  of  Stark's 
interest;  that  was  to  be  actually  done.  It  was  not  of  a 
nature  to  admit  of  a  tender  or  offer  of  performance,  as 
equivalent.  It  required  an  act  of  Stark,  which  appellee 
could  not  tender,  nor  offer  to  perform.  If  ho  had  procured  it 
to  be  done,  that  was  actual  performance,  which  appellant 
could  not  prevent  or  defeat.  The  declaration  does  not  aver 
that  it  was  done.  Until  it  was,  and  the  evidence  thereof 
produced  and  offered  to  be  shown  to  him,  appellant  was  not 
bound  to  execute  a  good  and  sufficient  dee<l  of  the  land  and 
deliver  the  notes.  The  offer  or  tender  of  the  $1,500,  and 
the  security  mentioned  for  the  residue  refused,  would  not 
put  him  in  default;  and  since  the  declaration  did  not  aver 
that  anything  else  was  done  by  plaintiff  or  waived  by 
defendant  to  put  him  in  default,  it  did  not  show  a  cause  of 
action. 

Appellant,  however,  treated  it  as  sufficient,  by  pleading 
to  it,  and  it  is  claimed  by  appellee  that  he  did,  in  fact,  pro- 
cure an  assignment  of  Stark's  rights,  and  accept  the  proposi- 
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tion,  and  offered  to  comply  with  its  other  terms,  and  that 
ai)pellant  refused  to  execule  the  deed  and  deliver  the  notes. 

The  evidence  is  all  in  writing.  There  can  be  no  dispute 
about  what  it  is,  nor  is  there  m  it  any  conilict.  The  only 
question,  therefore,  is,  what  does  it  prove  ? 

We  refer  to  so  much  of  it  as  seems  material  The  prop- 
osition relied  on  was  made  Octobar  11,  IsDl.  On  the  29th, 
Wiley,  to  whom  it  was  addressed,  answered  as  follows: 
*'  Since  writing  you,  I  have  seen  both  Stark  and  Kewby. 
Thev  have  had  further  conference,  but  can  not  trade.  *  * 
*  Stark  still  thinks  he  has  some  advantage,  which  he  has 
bargained  to  Newby  on  conditions.  If  Newby  does  not 
trade  with  you  by  the  15th  November,  then  their  trade 
about  the  contract  is  up.  If  you  aad  Newby  trade,  he  is  to 
ptiy  you  the  §50  back  rent." 

On  November  3d  ai)pellant  wrote  to  Wiley :  "  Your  let- 
ter of  the  29th  inst.  came  duly  to  hand.  *  *  *  I  think, 
under  the  circumstances,  that  I  shall  not  close  the  trade 
with  Newby  or  in  fact  any  one,  until  I  get  rid  of  Stark. 
You  mav  therefore  be^in  civil  suit  for  the  balance  of  last 
year's  rent,  and  if  5''ou  have  any  legal  excuse  to  restrain  the 
sale  of  the  crop,  except  for  the  payment  of  rent,  do  so." 

This  was  a  withdrawal  of  his  proposition  of  October  21st. 
There  is  no  pretense  that  it  htul  then  ])een  accei)ted.  That 
Newby  had  notice  of  it  clearly  ai)])ears  from  his  letter  to 
appellant  of  November  8th,  saying  that  Wiley  had  road  to 
him  the  one  last  above  quoted,  and  proceeding,  "  Want  to 
say  to  you  when  you  made  that  proposition  to  take  ^-1-,J]5() 
subject  to  Stark's  rights,  told  Mr.  Wiley  I  would  buy 
Stark's  if  I  could  and  take  the  land.  I  saw  Stark  and 
traded  with  him — ^gave  him  $150  for  the  lease,  paid  him 
$25  down;  was  to  pay  him  balance  when  you  sent  the  deed; 
§50  and  interest  of  that  was  to  go  to  you.  I  was  to  have 
j)ossession  of  the  place  January  1st.  I  have  Stark's  copy  of 
the  lea^e  in  my  possession  and  have  until  the  15th  of  this 
month  to  trade  with  you,  and  at  that  time  can  keep  it  by 
paying  him  the  balance  on  it."  The  *'  proposition  "  here 
referred  to  was  in  a  letter  of  September  29th,  and  was  for 
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the  sale  of  the  land  alone,  and  subject  to  Stark's  rights.  In 
this  letter  Mr.  Newby  says  he  acxjepted  that  proposition 
without  any  condition;  but  that  was  abandoned  for  the 
new  one.  No  claim  was  ever  before  made  upon  it,  nor  is 
any  made  now.  Ap]>ellant  was  never  before  informed  of 
the  terms  or  substance  of  the  "  trade  "  appellee  then  made 
with  Stark,  except  as  indictited  in  Wiley's  letter  of  October 
29th.  From  this  letter  of  appellee,  api^llant  w^ould  imder- 
stand  it  was  upon  conditions  not  likely  to  be  complied  with, 
especially  that  which  required  a  trade  with  himself  by  the 
15th  of  the  month.  He  probably  did  not  receive  the  letter 
before  the  10th.  On  the  11th  he  replied  to  it,  referring  to 
Wiley's  letter  advising  him  of  the  failure  to  arrange  the  pay- 
ments of  the  rent  notes  ^under  the  earlier  proposition)  and 
his  compromise  offer  of  October  21st,  and  saying  that  he 
(Newby)  had  prematurely  effected  a  trade  with  Stark,  etc., 
and  concluding  as  folloAvs :  "  If  you  will  comply  with  the 
compromise  offered  in  my  letter  of  October  21st  to  Mr. 
Wiley,  between  now  and  December  1st,  you  can  have  the 
place  on  those  terms.  The  payments  may  be  changed  to 
more  cash  down  if  you  choose  to  make  it  so." 

It  is  said  this  revived  the  proposition,  which  is  conceded 
to  have  been  withdrawn,  and  that  an  acceptance,  making  it 
a  binding  agreement,  is  shown  by  a  letter  from  Wiley  to 
Payne,  dated  November  19,  1891,  in  which  he  says :  "  Mr. 
Newby  has  shown  me  your  recent  letter  to  him  and  I  saw 
what  you  wrote  him,  that  is,  that  he  could  have  the  farm 
for  $4,550,  clear  of  all  fees  except  taxes  for  1891 ,  which  price, 
$4,550,  should  cover  all  rent  due  from  Stark  to  you,  $1,500 
cash,  balance  in  one,  two  or  three  years,  second  payment 
not  less  than  $1,000,  balance  to  be  divided  as  he  thinks  best. 
Deferred  payments  at  six  per  cent  interest  with  mortgage 
on  premises  to  secure  deferred  notes,  as  shown  by  j^our  let- 
ter of  the  21st  of  October,  to  me,  by  you  referred  to.  He 
desires  me  to  say  to  you  that  he  accepted  the  proposition,  but 
can  not  to-day,  say  whether  he  will  pay  you  more  than  $1,500 
down,  as  he  wants  to  see  the  man  in  Douglas  County  that 
he  sold  to^  in  order  that  he  may  see  if  he  can  get  more 
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money  than  the  $1,500  to  pay  down.  lie  will  want  the 
judgment  against  Stark  on  this  $50  note  transferred  to  him, 
also  the  lease  and  the  $300  note,  so  that  ho  can  have  the 
chance  to  collect  the  rent  of  Stark  that  he  will  in  the  trade 
pay  you.  These  transfers  will,  of  course,  be  without  re- 
course on  you,  so  I  suppose  you  had  better  make  and  send 
deed  at  once,  and  also  authorize  me,  as  your  attorney  in  fact, 
to  assign  the  lease,  note  and  judgment  to  Newby,  so  that  he 
can,  when  trade  is  fixed  up,  look  for  his  rent  out  of  the  crop 
that  is  now  on  this  land.    Answer." 

Perhaps  there  may  be  a  question  whether  the  language 
of  appellant's  letter  to  Newby  revived  the  proposition  of 
October  21st,  or  made  a  new  one,  incorjwratingall  the  terms 
of  the  former  and  adding  others,  viz.,  that  Newby  should 
comply  with  them  by  the  1st  of  December  next,  and  also 
that  he  might  change  by  increasing  the^  amount  therein 
required  to  be  paid  down,  if  he  should  choose  to  do  so.  The 
latter  can  hardly  be  deemed  wholly  immaterial,  because 
appellant,  in  a  letter  to  Wiley  of  October  17th,  relating  to 
the  earlier  offer,  and  replying  to  Newby 's  suggestion  that  ho 
would  like  to  have  the  privilege  of  paying  on  the  notes  at 
any  time  before  due,  in  sums  not  less  than  $100,  had  refused 
it,  saying :  "  The  back  payments  to  me  is  an  investment  for 
interest."  If  these  additions  made  it  a  new  offer,  then  the 
declaration  should  have  counted  upon  it,  and  the  one  counted 
on  was  not  proved.  It  will  be  noticed  that  the  alleged 
acceptance  does  not  mention  the  limitation  of  time  for  com- 
pliance, nor  fix  (but  expressly  leaves  unfixed)  the  amounts 
of  the  respective  payments,  both  cash  and  deferred.  And 
further  and  more  important,  that  w^hile  reciting  sjx3cifically 
the  terms  of  the  proposition,  as  he  understood  them,  it  makes 
no  reference  to  the  extinguishment  of  Stark's  option  to  buy, 
and  makes  the  payment  down  and  notes  for  the  residue 
secured  by  mortgage,  as  stated,  the  full  extent  of  Newby's 
obligation. 

Appellant  notices  this  in  his  reply  of  November  23d,  say- 
ing :  "  If  I  understand  the  letter,  it  means  that  Newby  pays 
$4,550,  and  I  assign  the  judgment  note  and  lease  to  him. 
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As  to  the  consideration  this  is  right,  but  the  mode  don't 
strike  me  as  was  intended  in  my  letter  to  you  of  October 
21st.  It  would  not  prevent  Stark  from  demanding  what  he 
might  claim  as  his  rights,  that  is,  to  purchase  upon  the 
conditions  contained  in  the  lease,  and  he  could  bring  suit 
for  damages  on  account  of  this  sale.  Now  I  want  to  avoid 
all  contingencies  of  trouble  or  law  suit  Avith  Stark,  or  any 
one  else.  From  Mr.  Xewby's  letter  I  glean  that  he  obtained 
the  lease  from  Stark.  This  does  not  amount  to  anything 
one  way  or  the  other.  *  *  *  If  Stark  will  sign  away 
his  rights  in  the  lease  to  Newby,  that  vitiates  his  claims  on 
me,  or,"  etc.,  (suggesting  another  method),  by  Newby's  de- 
positing $500  as  security,  and  adding:  "  There  might  be  some 
other  way  that  our  intentions  could  be  carried  out,  but  it 
is  useless  to  make  any  propositions  that  leave  me  in  any  way 
involved  with  Stark  or  Newby.  *  *  *  I  may  have  misun- 
derstood your  letter.  If  Newby  has  already  bought  Stark's 
privilege  of  purchase  of  him  and  has  it  properly  transferred 
to  him,  Newby,  then  I  am  ready  to  make  the  deed  and  con- 
clude the  trade." 

Appellant  did  not  "  make  and  send  the  deed  at  once,"  as 
Wiley  had  advised.  He  understood  that  an  assignment  of 
the  lease  by  himself  to  Newby,  which  he  inferred  was  what 
Wiley  proposed,  would  not  affect  the  rights  of  Stark.  And 
further,  that  Newby  had  simply  obtained  possession  of  the 
lease  from  Stark,  to  be  paid  for  as  stated  in  Newby's  letter 
of  November  18th,  but  had  no  proper  assignment  in  writing 
of  Stark's  interest.  That  letter  said  nothing  of  any  such 
instrument.  What  he  wanted,  was,  that  Stark  should  "  sign 
away  his  rights"  in  it.  But  he  may  have  misunderstood, 
as  to  that,  and  added  that  if  Newby  had  already  bought 
and  had  them  "  properly  transferred  "  to  himself,  then  he 
was  ready  to  make  the  deed  and  conclude  the  trade. 

This  was  quite  natural.  It  indicated  no  bad  faith,  but 
entire  readiness  to  comply  on  his  part  with  the  offer  he 
had  made.  He  only  wanted  to  have  no  misunderstanding 
and  to  know  that  Newby  complied  with  the  terms  of  that 
offer  as  he,  Payne,  intended  and  understood  them. 
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Wiley  took  this  view  of  the  letter,  and  sought  to  correct 
his  misapprehensions;  for  on  the  24:th  he  wrote :  ''I  have  your 
favor  of  the  23d  inst.,  and  note  what  you  say.  Newby's 
proposition  is  based  on  the  fact  that  he  now  holds  the  as- 
signment of  the  Stark  contract  with  you  which  he  has  pur- 
chased of  Stark.  It  is  in  black  and  white.  Some  time 
since,  at  Stark's  request,  I  caused  a  copy  of  the  lease  in  our 
hands  to  be  supplied  to  him,  as  he  wanted  a  copy.  On  this 
copy  he  has  made  an  assignment  toXewby  of  his  contract 
with  you,  and  Newby  has  it  in  his  ])ossessi()n  and  has  paid 
Stark  in  part  for  it.  *  *  *  Hope  you  will  see  your 
way  clear  to  send  deed  and  close  up.  *  *  *  Answer  at 
once  please,  with  deed." 

But  Wiley  did  not  send  the  assignment  referred  to,  nor 
any  copy  or  ])articulars  of  it,  nor  siiy  tliat  he  had  himself 
seen  it  or  a  copy  of  it  or  w^hat  pur]X)rted  or  was  represented 
to  }ye,  or  had  any  means  of  knowing  or  forming  an  opinion 
of  its  sufficiency  for  the  purpose.  Payne  had  a  right  to  be 
furnished  with  the  means  of  knowini'  that  it  was  sufficient. 
lie  was  not  bound  to  take  even  the  opinion  of  Wiley  un- 
asked. It  was  entirely  proper  that  he  should  have,  if  he 
desired  and  requested  it,  a  release  to  himself  of  all  liability 
on  the  option  provision.  At  least  some  proper  evidence  of 
it  should  be  in  his  own  possession  or  under  his  control. 
Such  would  have  been  the  prudent,  natural  and  usual  course. 
Accordingly  he  wrote  to  Wiley  on  the  27th  :  "  Yours  of  the 
24th  at  hand.  In  reply  would  say  that  if  Stark  has  sold  his 
right  of  purchase  to  Newby  and  is  satisfied,  he  will  not 
object  to  signing  the  within  atxreement  that  I  liave  drawn 
on  the  back  of  the  copy  that  you  sent  me.  Please  fill  in 
date  and  have  him  sif?n.  Also  fill  in  date  and  have  Newbv 
si<^n  the  lower  agreement.  Then  have  Newby  define  the 
terms,  how  much  cash,  and  the  definite  payments,  amounts 
of  each,  interest  to  be  paid  annually  at  Second  National 
Eank.  Return  the  note  for  his  year's  rent  for  my  signa- 
ture without  recourse.  Also  send  a  mortgage  blank.  The 
judiriTient  money  he  has  provided  for  in  the  trade,  so  it 
won't  be  necessary  for  power  of  attorney.    I  will  then  exe- 
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cute  deed  and  fill  blank  mortgage  and  draw  notes  for  his 
signature  and  return  to  you," 

Appellant  had  not  then  been  informed  of  appellee^s  choice 
between  $1,500  and  a  larger  amount  for  the  payment  down, 
nor  whether  he  had  seen  the  Douglas  County  party.  The 
amount  of  the  deferred  payments  would  depend  on  that 
choice.  He  therefore  could  not  draw  up  the  notes  nor  fill 
the  blanks  in  the  mortgage.  Nor  was  it  for  him  to  do  if  he 
could.  Appellee  should  have  determined  the  amounts  and 
prepared  the  papers.  Apj)ellant  proj^erly  returned  the 
blanks  for  that  purpose.  What  he  wrote  to  be  signed  by 
Stark  was  a  simple  waiver  and  transfer  of  his  right  to  pur- 
chase the  land  to  appellee;  and  by  appellee  an  agreement  to 
indemnify  him  against  any  claim  for  making  the  conveyance 
before  the  term  had  expired. 

The  next  thing  he  learned  about  the  matter  was  by  letter 
from^iley  under  date  of  December  11th,  saying:  "Your 
favor  came  duly  to  hand.  It  was  a  few  days  before  I  saw 
Mr.  Newby.  He  signed  the  papers  as  you  requested.  Stark 
afterward  came  in  but  declined  to  sign,  Xewby  then  think- 
ing he  could  get  Stark  to  sign  them  by  taking  them  to  liim, 
but  he  declined  to  do  so.  To-day  Newby  returned  the 
papers  and  scratched  his  name  off  of  it.  He  does  not  want 
to  sign  unless  Stark  will." 

This  closed  the  correspondence.  It  does  not  appear  that 
Newby  or  Wiley  said  or  did  anything  further  with  reference 
to  the  trade  nntil  23d  of  February,  when  tiiis  suit  was  com- 
menced. 

We  think  the  evidence  entirely  fails  to  show  that  appellee 
complied  or  tried  to  comply  with  the  proposition  of  appel- 
lant as  first  offered  or  as  renewed;  that  he  ever  tendered 
any  money  or  notes  or  mortgage,  or  agreed  upon  the  amounts 
to  be  paid  down  and  those  to  be  secured,  or  furnished  any 
proper  evidence  of  any  arrangement  with  Stark  by  which 
his  option  was  assigned,  released  or  extinguished;  that  he 
was  ever  in  condition  to  make  a  demand  for  the  deed  and 
note  proposed,  or  that  he  ever  did  make  it. 

And  it  fails  to  show  any  disinclination  of  appellant  to 
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have  the  terms  of  appellee's  obligation  definitely  arranged, 
or,  upon  their  perfomiance,  to  execute  the  deed  and  deliver 
the  notes.  He  demandi^d  nothing  unreasonable  or  unusual 
in  relation  to  Stark's  option.  It  was  entirely  proper  that 
he  should  have  exact  information  of  the  evidence  of  its 
extinguishment,  and  that  it  should  reasonably  appear  to  be 
sufficient.  He  did  not  demand  any  particular  fonn,  but 
only  suggested  or  proposed  one  that  would  be  satisfactory 
to  himself.  If  it  had  in  fact  been  extinguished,  w^hat  he  so 
proposed  could  not  have  harmed  anybody,  and  was  desirable 
to  him.  What  Wilev  had  said  of  Stark  and  his  refusal  to 
sign  the  paper  proposed,  show  that  appellant  had  reason  to 
ask  for  something  of  that  kind.  Yet  it  can  not  be  known 
or  presumed  that  he  would  have  asked  it,  or  been  unsatisfied 
vrith  the  assignment  that  Xewby  was  said  to  have  obtained, 
if  he  had  seen  it  or  a  copy  of  it  or  been  told  just  what  it 
was. 

For  the  reasons  stated,  we  think  the  court  below  erred  in 
refusing  to  set  aside  this  verdict.  Its  judgment  wuU  there- 
fore be  reversed  and  the  cause  remanded. 


Waggoner  et  al.  r.  Stocks. 

1.  Contract — Construction  of. — It  appeared  that  the  appellants  made 
a  verbal  contract  to  bore  a  well  upon  appellee's  land  that  would  perma- 
nently furnish  sufficient  water  for  the  wants  of  thirty  to  forty  head  of 
stock,  and  that  sixty  days  should  be  allowed  in  which  to  test  its  capacity 
and  permanency  of  the  supply  of  water.  Appellee  put  a  pujup  in  the 
weU,  which  lacked  thirty-five  feet  of  reaching  the  bottom.  It  was  held 
that  by  no  fair  construction  of  the  contract  could  it  be  held  that  the  ap- 
pellants were  required  to  furnish  the  necessary  supply  of  water  within 
the  reach  of  such  a  pump.  The  capacity  of  the  well,  or  the  strength  of 
the  vein,  could  not  be  fairly  tested  in  that  way. 

Memorandum.— Appeal  from  a  judgment  rendered  by  the  Circuit  Court 
of  Moultrie  County;  the  Hon.  Edward  P. Vail,  Circuit  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  A.  D.  1892.  Opinion  filed 
June  5,  1893, 

The  opinion  of  the  court  states  the  case. 
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F.  M.  llARBAuon  and  R.  M.  Peadko,  attorneys  for  appel- 
lants. 

W.  G.  Cochran,  attorney  for  appellee. 

OriXTON  OF  THE  CoURT,  BoOGS,  J. 

This  was  an  action  brought  by  the  appellants  to  recover 
for  sinking  a  well  for  appellee.  The  work  was  done  under 
a  verbal  contract  Avhich,  as  we  think,  the  evidence  shows, 
was  that  the  appellants  should  bore  a  well  upon  the  appel- 
lee's farm  that  would  permanently  furnish  sulHcient  water 
for  the  w^ants  of  thirty  to  forty  head  pf  stock,  and  that  the 
appellee  should  pay  therefor  the  sum  of  $100,  if  the  well, 
w^hen  fairly  tested,  should  meet  the  demands  of  the  agree- 
ment. The  preponderance  of  the  evidence  is  that  the  par- 
ties aofreed  that  sixtv  davs  should  be  allowed  in  which  to 
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test  the  ca])acity  of  the  well  or  rather  permanency  of  the 
supply  of  water.  The  appellee  testified  that  plenty  of  time 
was  to  be  given.  This  contention  we  do  not  regard  as 
important,  for  the  reason  that  the  action  was  not  brought 
until  sixty  days  in  which  to  make  the  tests  had  expired,  and 
not  until  after  the  appellee  had,  as  he  insisted,  fully  tested 
the  well  and  found  that  it  would  not  continue  to  sup])ly 
water  in  sufficient  quantity  for  the  stock,  according  to  the 
contract.  Such  alleged  failure  constituted  the  appellee's 
ground  of  defense.  The  judgment  below  was  against  the 
appellants,  hence  this  appeal. 

It  appears  from  the  evidence  that  appellants,  under  the 
contract,  sunk  a  well  for  the  appellee  on  his  farm  to  the 
depth  of  105  feet  and  reached  a  strong  vein,  the  water 
from  which  flowed  into  and  filled  the  well  to  wuthin  forty 
to  fifty  feet  of  the  surface  of  the  ground. 

The  parties,  a])pellee  and  appellants,  regarded  the  quan- 
tity of  water  thus  procured,  sufficient  for  the  wants  of  the 
stock  of  the  appellee,  and  the  well  completed,  subject,  how- 
ever, to  the  condition  that  the  vein  would  continue  to  fur- 
nish such  requisite  amount  of  water.  It  thereupon  became 
the  duty  of  the  appellee  to  provide  and  place  in  the  well  a 
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pump,  or  other  appliance  suitable  and  proper  for  raising  the 
water,  and  to  operate  the  same  in  such  manner  as  to  deter- 
mine whether  the  well  would  furnish  a  sufficient  supply  of 
water  to  meet  the  demands  of  the  contract.  The  proof  is 
that  the  ap|)ellee  purchased  and  put  in  the  well  a  pump,  the 
pi|:)e,  or  stock  of  which  lacked,  if  we  accept  his  testimony, 
thirtv-five  feet  of  reachino:  the  bottom  of  the  well.  The 
])arty  from  whom  the  pump  was  purchased,  testified  that 
the  stock,  or  pipe,  was  only  fifty -five  feet  in  length,  from 
which,  if  true,  it  would  api)ear  that  the  bottom  of  the  pump 
stock  was  fifty  feet  above  the  vein  of  the  water. 

By  no  fair  construction  of  the  contract  can  it  be  held 
that  the  appellants  were  required  to  furnish  the  necessary 
supply  of  water  within  the  reach  of  such  a  pump.  The 
capacity  of  the  well,  or  the  strength  of  the  vein,  could  not 
l)e  tlius  fairly  tested. 

Water,  in  abundance;  might  have  been  in  the  well,  but 
too  far  below  the  end  of  the  stock  to  be  raised  by  the 
pump.  It  seems  also  clear,  from  the  ])roofs,  that,  while  the 
appellee  was  using  the  pump,  the  lower  portion  of  the  well 
became  close:l,  or  partially  filled  with  sand  and  earth,  or 
both,  which  impeded  the  flow  of  the  water,  and  diminished 
the  quantity  that  might  otherwise  have  risen  high  enough 
to  come  within  reach  of  the  pump. 

The  well,  for  the  depth  of  fifty-six  feet,  was  twenty-two 
inches  in  diameter;  thence  for  the  distance  of  seventeen  feet 
its  diameter  was  sixteen  inches,  and  its  diameter  was  five 
inches  the  remainder  of  its  depth.  The  five-inch  hole  be- 
came partially  closed  with  sand  or  earth,  so  that  the  water 
could  not  rise  through  it. 

It  appears  from  the  proofs  most  probable  that  the  sand 
fell  in  from  the  sides  of  the  fiye-inch  hole,  into  wliich  the 
pump  stock  did  not  extend.  The  earth  came  from  the  wider 
portion  of  the  well  above,  being,  tliere  is  much. reason  to 
believe,  dislodged  from  the  walls  of  such  wider  portion  of 
the  well  by  the  motion  of  the  end  of  the  pump  stock. 

Had  the  pipe,  or  stock  of  the  pump,  been  of  such  length  that 
it  would  have  reached  into,  and  passed  through,  the  five-inch 
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holQ  to  the  water  in  the  vein,  it  would  seem  that  tlie  well 
would  not  have  been  closed  up  by  the  earth  and  sand,  but 
might  have  yielded  a  sufficient  amount  of  water  for  the 
wants  of  the  stock  it  was  designed  to  supply.  The  appel- 
lants devoted  time  and  labor,  and  expended  money  in  an 
honest  and  faithful  effort  to  make  a  well  for  the  appellee 
according  to  the  contract,  and  under  the  proof,  should  have 
recovered,  unless  a  fair  test  developed  the  fact  that  the  sup- 
ply of  water  procured  was  insufficient. 

The  contract  did  not  require  that  the  well  should  supply 
the  requisite  quantity  of  water  within  seventy  feet  of  the 
surface,  and  nothing  beyond  a  failure  to  do  that,  is   shown. 

We  think  the  motion  for  a  new  trial  should  have  been 
granted,  and  because  it  was  denied,  the  judgment  must  be, 
and  is,  reversed. 


Chicago  &  Alton  R.  R.  Co,  v.  Crowder^  Administratrix, 

etc. 

1.  Railroads — Proof  Required  of  the  Exercise  of  Due  Care. — ^As  to 
the  character  of  the  proof  required,  of  the  exercise  of  due  care  on  tlie 
part  of  an  injured  party,  the  true  rule  is,  that  where  the  circumstances 
attending  an  accident  are  in  evidence,  the  absence  of  evidence  of  fault 
on  the  part  of  the  injured  party  will  justify  an  inference  and  be  accepted 
as  proof  of  the  exercise  of  ordinary  care;  but  where  there  is  an  entire 
absence  of  evidence  of  the  conduct  and  acts  of  the  deceased  at  the  time 
of  the  accident  or  injury,  that  the  party  acted  with  due  care  can  not 
be  regarded  as  proven,  because  one  conjecture  is  more  probable  than 
another. 

2.  Railroads — Actions  for  Injuries — Evidence  ow  Consistent  irith 
Carelessness^  as  with  Due  Care,  etc. — In  an  action  for  damages  for  the 
death  of  araih-oad  employe,  where  the  evidence  is  as  consistent  with  care^ 
lesuness  as  with  the  exercise  of  due  care,  on  the  part  of  the  injured  per. 
son,  there  is  neither  proof  nor  inference  to  justify  a  recovery. 

Memorandam. — Action  for  damages.  Appeal  from  a  judgment  for 
the  plaintiff,  rendered  by  the  Circuit  Court  of  Mcljean  County;  the  Hon. 
Thomas  F.  Tipton,  Circuit  Judge,  presiding.  Heard  in  i  his  court  at 
the  November  term,  A.  D.  1892.     Opinion  filed  June  5,  1893. 

The  opinion  of  the  court  states  the  case. 
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Appellant's  Brief,  Williams  &  Capen,  Attorneys. 

Where  a  servant,  by  the  exercise  of  ordinary  care  and 
caution,  has  as  good  an  opportunity  as  the  master  of  know- 
ing that  a  location  or  apparatus  is  unsafe,  he  can  not  recover 
from  an  injury  received  therefrom.  Wood  on  ^faster  and 
Servant,  698;  Honner  v.  I.  C.  K.  K.  Co.,  16  111.  550. 

Where  it  is  impossible  to  tell  from  the  evidence  how  an 
intestate  received  his  injury,  how  he  fell  from  the  cars,  what 
he  was  doing  at  the  time,  and  what  care,  if  any,  he  was 
using,  the  plaintiff  has  not  proved  any  cause  of  action.  Cor- 
coran V.  B.  &  A.  Ey.  Co.,  133  Mass.  507;  Riley  v.  C.  R.  R. 
R.  Co.,  135  Id.  292 ;  B.,  C.  E.  &  K  Ry.  Co.  v.  Dowell 
(Iowa,)  15  Am.  &  Eng.  Ry.  Cas.  153;  Wheelan  v.  C.  M.  & 
St.  R  R.  R.  Co.  (Iowa),  52  N.  W.  Rep.  119;  C.  &  P.  R.  R. 
Co.  V.  State,  73  Md.  74. 

There  must  be  proof  of  the  essential  facts  to  fix  liability 
on  a  party  charged  with  the  commission  of  a  wrongful  act. 
Where  there  is  an  absence  of  proof,  or  where,  under  the  evi- 
dence, there  is  only  a  probability  that  an  injury  may  have 
resulted  from  the  wrongful  act  of  the  defendant,  the  court 
should  take  the  case  from  the  jury.  Cotton  v.  Wood,  8  C. 
B.  (N.  S.)  568,  cited  in  full  in  Thomp.  on  Keg.  304;  Ilun^lies 
V.  C,  X.  O.  &  T.  P.  R.  R.  Co.  (Ky.),  16  S.  W.  Rep.  275; 
Baulec  v.  R.  R.  Co.,  59  K  Y.  357;  B.  &  O.  R.  R.  Co.  v.  State, 
71  Md.  599;  P.  R.  R.  R.  Co.  v.  Schertle,  (Pa.)  2  Am.  & 
Eng.  Ry.  Cas.  158. 

Where  the  only  evidence  in  a  case  is  circumstantial,  the 
plaintiff  can  only  recover  when  the  circumstances  as  proved 
are  inconsistent  with  any  other  rational  conclusion;  they 
must  exclude  any  fair  inference  or  presumption  that  the  ac- 
cident was  caused  in  any  other  manner,  or  by  any  other 
means.  Wheelan  v.  C.  M.  &  St.  P.  R.  R.  Co.  (Iowa),  52  N. 
W.  Rep.  119;  Asbach  v.  0.  B.  &  Q.  R.  R.  Co.,  74  Iowa,  248. 

-   Appellee's    Bkief,  Welty,  Sterling  &  McXulta, 

Attorneys. 

It  is  culpable  negligence  for  a  railroad  company  to  main- 
tain obstructions  near  its  track,  dangerous  to  its  employes. 


156  Appellate  Courts  of  Illinois. 

Vol.  49.]  C.  &  A.  R  R.  Co.  v.  Crowder. 

C.  B.  &  Q.  K  R.  Co.  V.  Gregorj^  Admrx.,  58  lU.  272;  Chicago 
&  Iowa  R.  R.  Co.  V,  Russell,  Admrx.,  etc.,  91  111.  298;  Illi- 
nois Central  R.  R.  Co.  v.  Welch,  52  111.  183;  Johnson, 
Admr.,  v.  O.,  I.  &  W.  R.  R.  Co.,  31  111.  App.  Court,  183. 

Opinion  of  the  Coukt,  Boggs,  J. 

James  Crowder,  husband  of  the  appellee,  administratrix, 
lost  his  life  on  the  19th  day  of  December,  1891.  At  the 
time,  he  was  engaged  in  the  service  of  the  appellant  com- 
pany as  rear  brakeman  on  a  freight  train,  bound  south  on 
its  road.  The  hindmost  car  of  the  train  was  a  caboose,  hav- 
ing on  its  top,  near  its  north,  or  rear  end,  as  the*  train  was 
moving,  a  cupola.  Within  the  caboose  a  ladder  extended 
from  the  floor  to  the  cupola.  Sliding  windows  on  each  side 
of  the  cupola  were  so  arranged  that  persons  within  could 
pass  through  them,  out  upon  the  roof  of  the  car.  When, 
on  the  day  named,  the  train  was  approaching,  and  within 
something  less  than  a  mile  of,  Petersburg,  the  conductor,  Mr. 
Drake,  and  Crowder,  the  deceased,  were  in  this  cupola. 

The  conductor  informed  the  deceased  that  four  cars  were 
to  be  set  out  of  the  train  at  Petersburg,  and  directed  him  to 
attend  to  the  rear  end  of  the  train,  while  he  (the  conductor) 
went  forward  and  got  out  the  cars.  The  conductor  then 
opened  one  of  the  windows  of  the  cuj)ola,  stepped  out  upon 
the  top  of  the  caboose,  and  turning  about,  told  the  deceased  to 
go  down  into  the  caboose  and  fasten  the  latch  upon  the  inside 
of  the  door.  Crowder  immediately  descended,  and  from  the 
floor  of  the  caboose,  looked  up  at  the  conductor,  and  said 
.'  all  right."  He  was  not  heard  to  speak  again,  nor  seen  alive 
afterward.  The  conductor  went  forward  over  the  top  of  the 
cars  to  the  front,  or  head  end  of  the  train,  and  remained 
there  until  the  station  of  Petersburg  was  reached.  Wlicn 
the  work  of  setting  out  the  cars  began  he  noticed  that 
Crowder  was  not  at  his  post,  and  soon  after  discovered  that 
he  was  not  upon  the  train.  He  walked  rapidly  back  in  search 
of  him,  and  came  upon  his  lifeless  body  lying  upon  the 
ground  upon  the  east  side,  and  within  five  or  six  feet  of  the 
railroad  track.    The  feet  of  the  dead  man  extended  nearlv 
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to  the  track;  his  body  at  right  angles  with  it.  Ilishead  lay 
partly  against  the  stump  of  an  old  piling,  which  projected 
ten  or  twelve  inches  above  the  surface  of  the  ground.  The 
skull  was  crushed,  the  stump  of  the  old  piling  besmeared 
with  blood,  and  brains  and  blood  were  sphittered  here  and 
there  upon  the  ground  about  the  body,  and  upon  the  ballast 
of  the  railroad  track.  It  was  evident  that  the  deceased  had 
fallen  or  been  thrown  from  the  train;  his  head  crushed 
and  body  mangled  by  striking  the  stump  of  the  piling.  It  is 
estimated  to  be  six  hundred  and  twenty  feet  from  the 
|X)int  where  the  caboose  was,  when  the  conductor  parted 
with  the  deceased,  to  the  place  whore  the  body  lay.  One 
hundred  and  twenty-one  feet  north  of  the  body,  at  the 
side  of  the  railroad  track,  stood  a  water  tank.  Attached  to 
this  tank  by  a  hinge,  by  the  use  of  which  it  might  be  raised  or 
lowered,  was  a  hollow  tube,  or  spout,  made  of  heavy  sheet 
iron,  used  to  conduct  water  from  the  tank  to  the  tenders  of 
engines  on  the  road. 

The  appellee  in  an  action  on  the  case  recovered  in  the  Cir- 
cuit Court  a  judgment  against  the  apiwllant  comj)an3'  for 
causing  the  death  of  Crowder,  upon  the  theory  that  this 
spout  had  Ixjen  negligently  allowed  to  hang  or  swing  so  low 
upon  its  hinge  that  it  would  reach  and  strike  a  brakeman  if 
he,  when  passing  the  tank,  should  be  upon  the  top  of  a 
freight  car  near  the  edge  of  the  roof,  and  that  the  deceased 
came  out  of  the  cupola  window  upon  the  edge  of  the  roof  of 
the  caboose,  to  discharge  his  duties  as  rear  brakeman,  and 
was  struck  by  the  spout,  rendered  unconscious,  and  caused 
to  fall  to  the  ground  and  be  killed.  This  is  an  appeal  from 
the  judgment  so  I'endered. 

The  duty  of  the  deceased  as  rear  brakeman  required  him 
to  be  upon  the  top  of  the  car  before  the  train  reached  the 
whistling  post  for  the  station  at  Petersburg.  The  informa- 
tion and  directions  given  him  by  the  conductor  amounted  to 
an  order  to  discharge  this  duty.  Hence,  it  may  be  conceded 
that  the  jury  were  warranted  in  believing  he  made  his  way 
from  the  floor  of  the  caboose,  where  he  was  when  last  seen, 
through  a  window  of  the  cupola  to  the  roof  of  the  car,  and 
that  he  fell  or  was  thrown  from  the  train  to  the  ground. 
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It  is  further  to  be  conceded  that  it  sufficiently  appears 
from  the  evidence,  that  the  spout  might  have  reached  and 
struck  a  man  of  his  height,  had  he  been  standing  by  the 
side  of  the  cupola  on  the  roof  at  the  moment  the  car  was 
passing  the  tank.  Nothing  was  found  upon  the  roof  of  the 
car  or  upon  the  cupola  indicating  that  he  had  been  injured 
there,  or  even  that  he  had  been  there.  Nor  was  there  mark 
of  blood,  indentation  or  other  indication  upon  or  about 
the  spout  from  which  it  could  be  supposed  that  it  had 
come  in  contact  with  his  person.  A  close  fitting,  knit  woolen 
cap,  worn  by  the  deceased,  was  found  upon  the  ground  about 
half-way  between  the  tank  and  the  body,  and  on  the  oppo- 
site side  of  the  track.  It  had  neither  rim  nor  visor,  fitted 
the  head  closely,  and  was  of  a  kind  much  worn  by  brake- 
men,  because  it  could  not  be  blown  off  by  the  wind  easily,  if 
at  all.  The  cap  was  without  mark,  abrasion,  or  stain  of 
blood,  or  anything  to  induce  the  belief  that  it  had  been 
removed  from  the  head  of  the  deceased  by  a  blow  or  stroke 
of  the  spout. 

On  the  side  of  the  caboose  below  and  perhaps  extending 
back  a  little  beyond  the  cupola,  several  spots,  supposed  to  be 
blood,  were  found  on  the  morning  following  the  unfortunate 
occurrence.  These  spots  were  dry  and  so  near  the  color  of 
the  painted  side  of  the  car  that  it  was  difficult  for  the  wit- 
nesses to  determine  whether  they  were  spots  of  blood  or  not. 
One  of  the  spots  was  described  as  being  "  greasy,"  and  some 
of  the  witnesses  thought  it  was  composed  of  brains  or  flesh 
and  blood.  Spots  or  stains  of  blood  were  found  upon  the 
rear  lower  steps  of  the  caboose.  Aside  from  the  circum- 
stances recited  and  the  deductions  logically  arising  there- 
from, nothing  is  known  of  the  manner  or  the  cause  of  the 
death  of  Crowder.  Perhaps  the  deductions  of  counsel  for 
appellee,  from  these  facts  and  circumstances,  may  best  bo 
made  known  by  a  quotation  from  their  brief,  viz.:  "  Crow- 
der was  then  on  the  floor  of  the  caboose  and,  looking  at 
Drake,  answered  'all  right.'  That  was  the  last  seen  of 
him  alive,  and  those  were  the  last  words  he  was  heard  to 
utter.    He  followed  Drake  out  of  tlie  window  to  be  on  top 
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when  the  whistle-board  was  reached,  as  is  required  by  the 
rules  of  the  company.  Crowder  was  just  in  the  act  of  get- 
ting out  of  the  window  of  the  cupola  or  had  just  got  out, 
and  w^as  straightening  up,  when  the  cupola  came  even  with 
the  tank.  The  window  is  small,  about  twelve  by  twenty 
inches,  or  fourteen  by  twenty  at  most.  He  was  a  large 
man,  weighing  180  pounds,  and  standing  five  feet  nine  inches 
high.  His  body  necessarily  extended  considerably  over  thq 
eilge  of  the  car.  The  spout  struck  him  violently  upon  the 
head  and  knocked  off  his  cap,  which  jostled  to  the  other  side 
of  the  car  and  fell  about  half  wav  between  the  tank  and  the 
place  where  Crowder's  body  was  found.  Crowder  evidently 
had  hold  of  the  hand  rail  on  top  of  the  cupola,  as  this  was 
necessary  to  enable  him  to  get  out  and  raise  himself  up  on 
the  narrow  margin  of  the  roof  at  the  side  of  the  cupola. 
AVhen  the  spout  hit  him  he  clutched  for  an  instant  to  the 
rail  until  he  lost  consciousness,  or  was  knocked  over  on  'the 
edge  of  the  roof,  and  his  body  resting  there  an  instant  rolled 
off  and  struck  the  stump  of  an  old  piling,  121  feet  from  the 
tank,  being  about  the  reasonable  and  natural  distance  at 
which  you  would  expect  to  find  the  body,  taking  into  con- 
sideration the  momentum  of  the  body  when  it  left  the  car. 
As  he  fell,  or  while  hanging  to  the  car,  the  blood  which 
flowed  in  consequence  of  the  injury  from  the  spout,  dropped 
down  and  was  drawn  in  by  the  action  of  air  to  the  side  of 
the  car." 

Such  mav  have  been  the  manner  of  his  death,  but  there 
is  force  in  the  argument  of  opposing  counsel  that  many  of 
the  conclusions  arrived  at  by  counsel  for  appellee  rest  upon 
conjecture  and  speculation  as  to  mere  possibilities  and  prob- 
abilities. The  spout  may  have  come  in  contact  with  the 
head  of  the  deceased,  and  have  removed  his  cap  and  inflicted 
a  wound  from  which  his  blood  flowed  and  dro])ped  upon 
the  side  of  the  car,  but  as  counsel  for  the  a])pellant  say, 
doubts  of  this  nevertheless  arise  when  it  is  rememl)ered  that 
no  mark  or  stain  of  blood  was  upon  the  roof  of  the  car,  the 
cupola,  the  cap  or  the  spout  of  the  tank,  and  impartial  minds 
might  accept  and  adopt  as  equally  probable,  the  suggestion 
that  the  blood  (if  it  was  blood)  upon  the  side  and  steps  of 
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the  caboose,  was  thrown  there  from  the  bodv  when  it  was 
dashed  against  the  piling.  That  one  of  these  spots  was 
composed  of  his  flesh  or  brains  is  as  well  shown  as  that  any 
were  of  his  blood.  Is  it  not  as  reasonable  to  believe  that 
this  came  from  the  body  after  it  struck  the  piling  where 
the  flesh  was  mangled,  the  skull  crushed,  and  the  blood  and 
brains  of  the  unfortunate  man  scattered  upon  the  stump, 
the  ground  and  the  ballast  of  the  track,  as  to  suppose  that 
it  came  from  a  wound  by  a  blow  of  the  spout  which  crushed 
the  skull  so  that  the  brain  exuded  and  the  blood  flowed,  and 
yet  left  no  mark  or  stain  upon  the  spout,  the  cap,  the  roof 
of  the  car  or  cupola?  The  theory  advanced  by  counsel  for 
the  appellee  as  to  the  manner  of  the  dis])lacement  of  the 
cap  and  the  injury  to  and  fall  of  the  deceased  in  the  view 
of  counsel  for  the  appellant,  is  a  plausible  suggestion  that 
his  death  might  have  been  so  caused,  and  yet  it  has  no 
established  fact  in  its  support  to  inspire  belief  of  its  truth 
or  ij^ive  it  weight  above  the  other  suggestions  advanced  by 
them,  that  the  cap  might  have  been  displaced  as  the  deceased 
drew  his  head  out  of  the  small  window  of  the  cupola,  and 
in  endeavoring  to  catch  and  retain  it,  he  lost  his  balance 
and  hold  upon  the  hand  rail,  the  cap  escaped  and  was  car- 
ried by  the  wind  across  the  top  of  the  car  to  the  opposite 
side  of  the  track  and  to  the  place  where  it  was  found,  and 
the  unfortunate  man,  though  struggling  to  keep  his  place 
upon  the  roof  of  the  car,  was  unable  to  do  so,  and  was  finally 
thrown  therefrom  to  the  ground  and  killed,  or  that  he  might, 
though  not  wounded  or  in  any  way  injured,  have  lost  his 
balance  while  out  upon  the  roof  of  the  car,  and  in  an  inef- 
fectual struggle  to  recover  it  and  avert  a  fall,  displaced  the 
cap  from  his  head.  The  argument  of  counsel  for  the  appel- 
lee, that  it  is  entirely  unreasonable  to  say  that  Crowder,  an 
experienced  brakeman,  in  the  habit  of  running  on  the  tops 
of  cars  day  after  day,  should,  in  broad  daylight,  ^hen  the 
train  was  running  at  a  steady  gait,  on  a  level  track,  with  no 
snow  or  ice  on  the  cars,  lose  his  footing  or  stumble  and 
fall  from  a  car,  seems  to  be  answered  by  the  argument  that 
such  an  explanation  of  his  death  is  the  very  first  to  arise  in 
an  impartial  mind. 
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Either  one  of  various  snp]X)sitions  not  inconsistent  with 
the  fiicts  known  would  account  for  his  death,  but  it  seems 
difficult  to  sav  that  anv  one  of  them,  more  than  another, 
finds  lodgment  in  the  mind  as  a  belief  created  by  the 
process  of  ascertaining  unknown  facts  from  the  existence  of 
facts  that  are  known. 

However  this  may  be,  the  evidence  is  in  another  respect 
so  clearly  insufficient  that  we  are  impelled  to  award  a 
reversal  of  the  judgment. 

There  is  no  proof  as  to  the  exercise  of  due  care  upon  the 
part  of  the  deceased.  The  late  lamented  Justice  Scholfield, 
speaking  for  our  Supreme  Court  as  to  the  requirement  of 
the  law  in  this  regard,  in  the  case  of  the  Calumet  Iron  & 
Steel  Works  v.  Martin,  115  111.  358,  said:  "From  the  ear- 
liest reported  case  in  our  reports  where  the  question  was 
passed  u{X)n,  to  the  present  time,  a  period  of  more  than 
thirty  years,  the  general  rule  has  been  declared  and  recog- 
nized in  opinions  announced  from  time  to  time,  that  in 
order  to  recover  for  injuries  for  negligence  it  must  be 
alleged  and  proved  that  the  party  injured  Avas,  at  the  time 
he  was  injured,  observing  due  or  ordinary  care  for  his 
own  safety." 

As  to  the  character  of  the  proof  required  of  the  exercise 
of  due  care  on  the  part  of  the  party  injured  we  think  the 
true  rule  is,  that  when  the  circumstances  attending  an  acci- 
dent are  in  evidence  the  absence  of  evidence  of  fault  on  the 
part  of  the  injured  party  will  justify  an  inference  and  be 
accepted  as  proof  of  the  exercise  of  ordinary  care.  But  where, 
as  in  this  case  at  bar,  there  is  an  entire  absence  of  evidence  of 
the  conduct  and  acts  of  deceased  at  the  time  of  the  accident 
or  injury,  that  he  acted  with  due  care  can  not  be  regarded 
as  proven,  because  one  conjecture  is  more  probable  than  an- 
other. Tyndale  v.  O.  C.  E.  R.  Co.,  31  N.  E.  Rep.  131. 
When  the  evidence  is  as  consistent  with  carelessness  as  with 
the  exercise  of  due  care  on  the  part  of  the  person  injured, 
there  is  neither  proof  nor  inference  to  justify  a  recovery. 
Shea  V.  Boston  &  Maine  R.  R.,  154  Mass.  31. 

If  there  is  sufficient  evidence  in  the  case  at  bar  to  sustain 
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the  theory  of  the  appellee  as  to  the  cause  of  the  death  of 
the  deceased,  out  of  the  same  evidence  arises,  we  think,  s^ 
strong  inference  of  the  want  of  due  care  on  the  part  of 
appellee's  decedent. 

The  deceased  was  an  ex|)erienced  brakeman,  and  had  been 
performing  his  duties  as  such  over  this  line  of  railroad  for 
seven  months.  It  would  be  onlv  reasonable  to  assume  that 
he  knew  the  l(x?ation  of  w^ater  tanks  in  use  along  the  line  of 
the  road.  A  rule  of  the  company,  a  copy  of  which  had  been 
given  him  and  which  it  was  proven  he  agreed  to  read  and 
be  governed  by,  advised  him  of  the  danger  of  such  tiinks  to 
brakemen,  and  directed  that  he  should,  when  working  near 
*'  stock  yards,  coal  schutes  and  water  tanks,'"  use  the  car 
ladders  on  the  opposite  side  of  the  car  from  such  structures. 

One  of  the  essential  facts  upon  which  appellee's  right  of 
recovery  rests  is  that  the  deceased  came  out  of  the  cupola 
window  on  the  side  of  the  car  next  to  the  water  tank,  and 
within  twelve  inches  of  the  edge  of  the  roof  of  the  car, 
known  to  him  to  be  a  place  of  danger. 

The  rule  referred  to  warned  him  of  such  danger  and 
directed  him  how  to  avoid  it  in  case  he  needed  to  reaeh  the 
top  of  the  car  from  the  ground  by  way  of  an  outside  Jadder. 
Ile  came  to  the  top  of  this  car  by  an  inside  ladder,  and 
although  he  might  have  stepped  out  on  the  roof  on  the  side 
opposite  to  the  water  tank,  through  a  window  placed  ia 
the  west  side  of  the  cupola  for  that  purpose,  he,  of  his  own 
accord,  if  the  appellee  is  right,  opened  the  window  nearest 
the  tank  and  passed  through  it  to  the  roof,  and  to  a  place 
of  peril,  against  which  he  had  been  advised  and  cautioned. 

It  can  not,  therefore,  be  said  that  there  is  an  absence  of  - 

evidence  of  fault  on  part  of  the  deceased  from  which  an  I 

inference  that  he  was  exercising  ordinary  care  might  arise, 
and  there  being  no  proof  as  to  his  acts  and  conduct  at  the 
time  of  the  accident,  that  he  was  acting  with  due  care,  can 
not  be  regarded  as  proven. 

For  this  reason  a  new  trial  should  have  been  granted. 

The  judgment  must  be,  and  is,  reversed,  and  the  cause 
remanded. 
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Catherine  Clark  T.  Turner  A,  Clark. 

1 .  Married  Women — R iglih  and  Liabilit  ien^^Intermarriage  of  Debtor 
and  Creditor  aa  a  Release. — Under  the  common  law  a  husband  could  not 
t»ue  his  wife,  because  they  were  one,  nor  could  she  be  indebted  to  him  be- 
cause she  had  no  power  to  contract  with  him  during  coverture,  and  all  her 
indebtedness,  to  whomsoever  contracted,  by  the  marriage,  became  charge- 
able to  him.  Such  indebtedness  as  to  him  must  have  been  thereby  extin- 
guished since  he  could  not  be  debtor  to  himself, 

2.  Marriage  of  Ifebtor  and  Creditor. — A  woman  being  indebted  to  a 
man  for  money  loaned,  married  liim.  He  after\\^ard  sued  her  for  the 
money  and  she  pleaded  the  marriage  as  a  relea.se,  //  tras  held,  in  view  of 
the  change  made  by  the  statute  in  regard  to  husband  and  wife,  that 
marrying  her  creditor  did  not  discharge  the  debt. 

3.  Husband — Legal  Liability  at  Common  Law. — A  husband's  liar 
bility  at  common  law  rested  8<:)lely  upon  the  reason  that  by  the  marriage, 
he  acquired  such  a  legal  right  in  whatever  property  she  had,  and  such 
eontrol  of  her  labor  and  earnings,  aa  deprived  her  of  the  means  of  pay- 
ment. 

4.  Married  WomeyVs  Acts — Eject  on  the  Common  Law. — The  act  to 
protect  married  women  in  their  separate  property ,  approved  February  21, 
lf:*61,  did  not  abrogate  the  common  law  rule  of  the  husband's  liability ,  be- 
cause it  still  left  to  liim  the  wife's  earnings;  but  the  act  of  March  24, 1869, 
in  relation  to  the  earnings  of  married  women ,  by  divesting  him  of  that 
right,  swept  away  the  last  vestige  of  the  reasons  upon  which  the  rule 
redted,  and  therefore  the  rule  itself  must  cease. 

5.  Married  Women— Statutory  Rights.^-The  act  of  March  30,  1874, 
torevise  the  law  in  relation  to  husband  and  wife,  abolished  the  common 
law  rule  of  the  husband's  liability  and  freei  the  wife  from  the  disabili- 
ties and  the  husband  from  the  liabilities  imposed  by  the  common  law. 

Memorandnm.  Assumpsit  for  money  loaned.  Writ  of  error  to  the 
Circuit  Court  of  Champaign  County  to  reverse  a  judgment  rendered  in 
favor  of  the  plaintiff;  the  Hon.  Francis  M.  Wright,  Circuit  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  A.  D.  1892,  and 
amrmed.    Opmion  filed  June  26,  1893. 

The  statement  of  the  case  is  contained  in  the  opinion  of 
the  court. 

Plaintiff's  Bribf,  J.  O.  CimNiNonAM,  Attorney. 

At  the  common  law  the  husband,  upon  marriage,  became 
liable  for  his  wife's  debts.  2  Kent's  Commentaries,  12().  The 
act  of  1861,  concerning  the  rights  of  married  women,  did  not 
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change  this  rule.     Connor  v.  Berry,  46  111.  370 ;  McMurtry 
V.  Webster,  48  111.  123. 

This  rule  prevails  whether  the  wife  brings  to  her  husband 
any  personal  property  or  power  to  earn  money  or  not,  and 
grows  out  of  tlie  relations  existing  between  the  parties. 
2  Kent's  Commentaries,  127. 

Defendant's  Brief,  John  J.  Rea,  Attorney. 

As  the  parties  were  married  on  the  20th  day  of  IfoveiTi- 
ber,  1890,  this  case  should  be  governed  by  the  law  in  exist- 
ence at  the  time  of  their  marriage,  and  not  by  the  law  as  it 
existed  prior  to  the  act  of  1874.  This  act  makes  a  radical 
change  in  the  law  governing  the  relation  of  husband  and 
^vife  concerning  their  property.  "Should  either  the  hus- 
band or  wife  unlawfully  obtain  or  retain  possession  or  con- 
trol of  property  belonging  to  the  other,  either  before  or 
after  marriage,  the  owner  of  the  property  may  maintain  an 
actioi^  therefor,  or  for  any  right  growing  out  of  the  same 
in  the  same  manner  and  to  the  same  extent  as  if  they  were 
unmarried."     Star  &  Curtis,  Chap.  68,  Page  1278,  Sec.  10. 

The  burden  of  proving  a  discharge  of  an  indebtedness  is 
alw^ays  on  the  party  pleading  it.  Messmore  v.  Larson,  80 
111.  268 ;  Watt  v.  Kirby,  15  111.  200  ;  Bonnell  v.  Wilder,  67 
111.  327 ;  Union  National  Bank  v.  Baldenwick,  45  111.  375. 

Opinion  of  the  Court,  Wall,  P.  J. 

The  parties  are  husband  and  wife,  mariie  I  in  1890,  but  now 
living  apart.  This  suit  was  brought  by  the  husband  against 
the  wife  for  money  lent  at  her  request  before  the  marriage. 
Pleas  of  non-assumpsit,  the  statute  of  limitations  and  re- 
leases were  filed,  on  which  issues  of  fact  were  joined.  A 
verdict  was  returned  for  the  plaintiff,  a  new  trial  denied  and 
judgment  rendered  for  the  damages  assessed  and  costs. 

Though  the  parties  contradicted  as  to  the  alleged  loans, 
there  was  sufficient  corroboration  of  the  plaintiff  to  support 
the  findings  that  they  were  made,  and  within  five  years 
before  the  commencement  of  the  suit.  No  release  was 
claimed  except  as  the  legal  effect  of  the  intermarriage.    The 


Third  District — ^November  Term,  1892.  ^  165 

Clark  V,  Clark. 

only  question  for  our  detormiaation  therefore,  is,  whether 
such  was  its  effect. 

Under  the  common  law,  of  course,  this  action  could  not  be 
maintainecL  The  husband  could  not  sue  his  wife,  because 
thev  were  one.  N^or  could  she  be  indebted  to  him,  because 
she  had  no  power  to  contract  with  him  during  coverture, 
and  all  her  indebtedness,  to  whomsoever  previously  con- 
tracted, by  the  marriage  became  chargeable  to  him.  Such 
indebtedness  as  to  him  must  have  been  thereby  extinguished, 
since  he  could  not  be  debtor  to  himself. 

This  legal  liability  rested  solely  upon  the  reason  that  by 
the  marriage  he  acquired  such  a  legal  right  in  whatever 
property  she  had  and  to  so  control  her  labor  and  earnings 
as  deprived  her  of  the  means  of  pa3^ment.  While  it  applied 
in  all  cases,  whether  she  brought  to  him  much  or  little  or  no 
pro|)erty,  or  was  or  was  not  able  to  earn  any  by  her  labor,  it 
rested  aloi^  upon  the  reason  stated.  Whatever  of  force  in 
support  of  it  may  be  drawn  from  a  consideration  of  the 
pecuhar  and  tender  personal  relations  of  the  parties  is  moral 
or  sentimental  only,  not  legal.  Hence  it  was  held  that  tlie 
*'  Act  to  protect  married  women  in  their  separate  property," 
approved  February  21,  1801,  did  not  abrogate  this  common 
law  rule  of  the  husband's  liability  only  because  it  still  left 
to  him  the  wife's  earnings  (Connor  v.  Berry,  46  111.  370; 
McMurtry  v.  "Webster,  4b  Id.  123);  but  that  the  act  of  March 
24, 1S59,  "  in  relation  to  the  earnings  of  married  women," 
by  divesting  him  of  that  right  also,  **  swept  away  the  last 
vestige  of  the  reasons  upon  which  that  rule  rested,"  and 
therefore  "  the  rule  itself  must  now  cease."  Ilowarth  v. 
Warmser,  58  IIL  48;  Martin  v.  Robson,  65  Id.  138;  Haight 
V.  McVeagh,  69  Id.  624.  Finally,  the  act  of  March  30, 
1ST4,  to  revise  the  law  in  relation  to  husband  and  wife  (R. 
S.  CL  OS)  abolished  it  in  terms,  and  went  much  further  in 
freeing  her  from  the  disabilities  and  him  from  the  liabilities 
imposed  by  the  common  law.  Among  other  things,  it  pro- 
vides that  she  may  contract  with  him  as  fully  and  freely  as 
if  she  were  sole,  except  for  compensation  to  either  for  labor 
performed  or  services  rendered  for  the  other.    Ilamilton  v. 
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Hamilton,  89  111.  3^9;  Thomas  v.  Mueller,  106  Id.  36.  She 
may  contract  with  others  as  feeely,  except  that  slie  must 
have  her  husband's  consent  in  order  to  enter  into  or 
carry  on  any  partnership  business.  She  may  sue  and  be  sued 
alone,  and  liabilities  incurred  by  her  contracts  mav  be 
enforced  by  attachment  or  judgment,  as  if  she  were  a  single 
woman. 

The  contracts  here  sued  on  were  not  made  under  the  stat- 
ute, that  is,  between  husband  and  wife,  but  were  valid  when 
made,  at  common  law,  and  nothing  has  since  occurred  to 
invalidate,  release  or  extinguish  them.  Ap}X3llanf  s  liability 
for  the  indebtedness  thereby  incurred  was  not  cast  upon  a]^iK?l- 
lee  by  their  subsequent  marriage.  The  law  then  and  still  in 
force  expressly  left  it  upon  her  and  her  alone.  These  statutes 
are  enabling  acts,  and  though  in  derogation  of  the  common 
law,  the  Supreme  Court  in  Ilaight  v.  McYeagb,  frupra^  .de- 
clared it  to  be  its  settled  policy  to  give  them  a  liberal  con- 
struction to  effectuate  the  manifest  intention  of  the  legisla- 
ture. If,, by  virtue  of  them,  husband  and  wife  may  assume 
the  relation  of  debtor  and  creditor,  such  a  construction  would 
enable  them  to  continue  in  that  relation  as  assumed  before  the 
marriage,  if  nothing  in  the  statute  appeared  to  prevent  it; 
and  the  debt,  whether  contracted  during  or  before  the  mar- 
riage, being  valid  and  subsisting,  the  creditor  must  have  the 
appropriate  means  of  enforcing  its  paA^ment  against  the 
debtor. 

We  are  of  opinion  that  the  judgment  of  the  Circuit  Court 
was  right  and  it  will  be  affirmed. 


McFadden  et  al.  y.  Lynn. 

1.  Principal  and  Agent. — It  is  a  maxim  of  natural  justice  applicable 
with  great  force  in  cases  of  agency,  that  he  who  without  intentional 
fraud,  has  enabled  any  person  to  do  an  act  which  must  be  injurious  to 
himself,  or  to  another  innocent  party,  shall  himself  suffer  the  injury, 
rather  than  the  other,  whose  confidence  has  been  misplaced. 
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2.  When  Bound  by  the  Fraudulent  Acts  of  an  Agent. — A  principal 
liolding  out  an  agent  as  having  authority  to  represent  him,  and  thereby 
af«<?rting  or  impliedly  admitting  that  the  agent  is  worthy  of  trust  and 
confidence,  is  bound  by  all  his  acts  within  the  apparent  scope  of  the  em- 
ployment. Hence,  the  principal  may  be  held  for  the  fraudulent  acts  of 
the  agent. 

3.  Fraudnlent  Acts  of  an  Agent — Reasonable  Care  by  Persons  Deal- 
ing with  Hwu — As  a  general  rule,  the  law  does  not  protect  one  whose 
want  of  ordinary  care  has  resulted  in  placing  his  adversary  in  an  un- 
favorable position.  When,  under  such  circumstances,  he  seeks  to  cast 
the  burden  which  must  be  borne  by  one  of  them,  upon  the  shoulders 
of  the  other,  he  is  told  that  had  he  exercised  such  care  as  might  be 
exp>ected  of  a  reasonably  prudent  man,  the  loss  would  not  have  occurred. 

4.  Agents — Exclusive  Credit, — A  person  dealing  with  an  agent  known 
to  be  sucli,  may  give  him  the  exclusive  credit,  and  in  such  case  the  cred- 
itor can  not  afterward  elect  to  hold  the  principal. 

5.  Agents — Lialnlity  of  Third  Persons  Dealing  withAgen  ts. — If  a  cred- 
itor voluntarily  gives  an  enlarged  credit  to  the  agent  of  the  debtor,  or 
adopts  a  particular  modt»  of  payment  whereby  the  principal  is  placed  in 
a  worse  position  than  he  otherwise  would  have  been,  the  liability  of  the 
original  debtor  Is  discliarged. 

Memorandnm. — Action  of  assumpsit.  Appeal  from  a  judgment  for 
the  plaintiff  rendered  by  the  Circuit  Court  of  Menard  County;  the  Hon. 
Cyrus  Epler,  Circuit  Judge,  presiding.  Heard  in  tliis  comt  at  the 
November  term,  A.  D,  1892.    Opinion  filed  June  5,  1893. 

Appellants^  Brief,  T.  W.  McXeely,  Attorney. 

An  im])lied  or  apparent  power  of  an  agent  is  never  con- 
strued to  extend  beyond  the  obvious  purposes  and  general 
usage  and  course  of  the  business  of  the  agency.  Tlie  power 
exercised  must  be  of  itself  necessary,  usual  or  appr()))riato 
to  the  end  contemplated  by  the  agency.  Springfield  En- 
gine &  T.  Co.  V.  Greene,  25  III.  App.  106. 

A  distinction  is  drawn  between  acts  within  the  apparent 
powei-s  of  the  agent  and  acts  ai)parently,  but  not  regally 
within  his  powers.  For  in  the  former  the  principal  is  liable, 
as  he  is  resi)onsible  for  the  appearance  of  his  agent's  powers, 
but  not  for  the  latter,  as  the  agent  alone  is  responsible  for 
the  appearance  of  his  acts.  2  Kent,  f>21,  note  1;  Grant  v, 
Korway,  2  Eng.  L.  &  Eq.,  337;  Ilubl^erstey  v.  Ward,  IS 
lb.  551. 

Agents  are  held  to  the  line  of  their  employment,  and  any 
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deviation  can  only  be  allowed  by  usage,  by  the  custom  of 
the  trade,  or  by  special  authority  from  the  principal.  Hence 
an  agent  to  sell  on  credit  can  not  collect.  Clark  v.  Smith, 
88  111.  298;  Abrahams  v.  Weiller,  87  111.  179.  To  solicit 
orders,  can  not  collect.  Reynolds  v.  Ferree,  86  111.  570.  Ta 
ssU,  can  not  receive  the  contract  of  sale.  Diversy  v.  Kellogg, 
44  111.  J 14.  Story  on  Agency,  Sees.  78,  101.  To  collect 
a  note,  can  not  commute  the  debt  or  release,  or  pledge  the 
note.  Padfield  v.  Green,  85  111.  529.  To  make  a  contract, 
can  not  receive  money  due  on  the  contract.  Thoinj)son  v. 
Elliott,  73  111.  221.  To  loan  mone3%  can  not  collect.  Cooley 
V.  Willard,  34  111.  68.  To  pay  his  own  debt,  can  not  use 
property  of  his  principal.  IngersoU  v.  Banister,  41  111.  38S. 
He  can  not  satisfy  debt  of  his  principal,  except  for 
money,  or  to  assume  and  pay  the  debt  and  release  the  debtor. 
To  pay  cash  or  draw  bills,  can  not  make  the  principal  a 
debtor  by  purchase  on  credit.  Parsons  v.  Armor,  3  Peters, 
413. 

A  party  dealing  with  an  agent  is  bound,  at  his  peril,  to 
see  the  authority  of  the  agent  before  dealing  with  him. 
Peabody  v.  Iloard,  46  111.  212. 

Appellee's  Brief,  N.  W.  Branson,  Attorney. 

"  The  rule  is  that  the  principal  is  liable  for  the  torts  of 
his  agent  in  the  course  of  his  employment,  although  the 
principal  did  not  authorize  or  justify,  or  participate  in,  or 
even  if  he  disapproved  of  them.  If  the  tort  is  committed 
by  the  agent  in  the  course  of  his  employment,  w^hile  pursu- 
ing the  business  of  his  principal,  and  is  not  a  willful  depart- 
ure from  such  employment  and  business,  the  principal  is  lia- 
ble, although  done  without  his  knowledge."  Keedy  v. 
Howe,  72  111.  133,  130;  Moir  v.  Hopkins,  16  111.  313,  314;  G. 
&  C.  U.  E.  R.  Co.  V.  Eae,  18  111.  488;  Mason  v.  Bauman,  62 
111.  76,  81;  Cooley  on  Torts,  534;  Story  on  Agency,  Sec. 
452;  Johnson  v.  Barber,  5  Gil.  425,  430;  Ilungate  v.  Eey- 
nolds,  72  III.  425. 

A  ])rincipal  is  responsible  for  the  misrepresentations  of 
his  agent,  in  the  apparent  scope  of  his  authority,  as  to  third 
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parties  affected  by  the  acts  or  words  of  the  agent;  it  is  the 
a])i>arent  scope  of  the  agent's  authority,  and  not  his  actual 
instructions  that  must  govern.  Griswold  v.  Gebbie,  12t> 
I*enn.  St.  353,  19  Am.  St.  Rep.  878;  Wachter  v.  Phoenix 
Ass.  Co.,  132  Penn.  St.  428,  19  Am.  St.  Rep.  OuO;  Millville, 
etc.,  Ins.  Co.  v.  Mechanics,  etc.,  Ass.,  43  N.  J.  L.  052; 
Woo<l  on  Insurance,  Sec.  392;  Union  !Mut.  Life  Ins.  Co.  v. 
Kirchoff,  133  111.  3(>8;  Wilson  v.  Thompson,  1  Mote.  (Ky.) 
123;  Keller  v.  Singleton,  69  Ga.  703;  Rhoda  v.  Annis,  75 
Me.  17,  46  Am.  R.  354. 

"  Where  the  agent  is  authorized  to  transact  all  the  prin- 
cipal's business  of  a  certain  kind,  the  very  breadth  of  the 
employment,  and  the  variety  of  the  duties  to  be  i^rformed, 
necessarily  involve  more  or  less  of  discretion  and  choice  of 
methods,  and  render  impracticable,  if  not  impossible,  much 
of  particularity  or  precision,  either  as  to  the  exact  means 
and  methods  to  be  emjdoyed,  or  as  to  the  scoj)e  and  extent 
of  the  authority  itself.  Where  so  little  is  expressed,  more 
may  "vvell  be  implied.  The  fact  of  such  an  authority  of 
itself  presupposes  a  general  confidence  bestowed  upon  the 
agent,  and  a  general  committal  to  his  discreticm  and  judg- 
ment of  all  beyond  the  essential  objects  to  be  attained,  and 
the  outlines  of  the  coui*se  to  be  pursued."  Mecliem  on 
Agenc}^  Sec.  285;  Ilaskel  v.  Starbird,  152  Mass.  117;  23  Am. 
St.  Rep.  809;  Reynolds  v.  Witte,  13  S.  C.  5;  36  Am.  Rep. 
678;  Bishop  on  Contracts,  Sec.  1112;  Barwick  v.  English 
Joint  Stock  Bank,  Law  Rep.  2  Ex.  259;  Mackay  v.  Com. 
Bank  of  New  Brunswick,  Law  Rep.  5,  P.  C.  C,  394;  9  Eng. 
Rep.  202;  Swire  v.  Francis,  3  App.  Cases  1U6,  24  Eng. 
liep.  56. 

Opinion  of  the  Court,  Wall,  J. 

Ap[)ellee  recovered  judgment  against  appellants  for 
$570.63,  for  the  value  of  certain  grain  sold  by  the  former  to 
the  latter  through  Hubbard,  their  agent.  It  a})])ears  from 
the  evidence  that  appellants  were  in  the  business  of  buying 
and  selling  grain  at  Havana.  They  had  an  elevator  with 
cribs  and  other  appliances  for  handling  and  storing  grain  at 
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Oakford,  and  employed  said  Hubbard  to  act  as  their  agent 
at  the  latter  place,  giving  him  general  charge  of  their  busi- 
ness at  that  point.  He  acted  in  that  capacity  for  several 
years,  and  besides  carried  on  a  business  of  his  own  in  the 
sale  of  hardware,  agricultui*al  implements,  etc. 

According  to  the  arrangement  between  appellants  and 
Hubbard,  the  regular  course  of  business  required  the  latter 
to  ])ay  for  grain  purchased  by  giving  checks  in  favor  of  the 
vendors,  upon  appellants,  specifying  the  number  of  bushels 
and  the  price  paid.  These  checks  were  collected  through 
the  local  banks. 

The  appellee  had  a  quantity  of  wheat  in  the  elevator. 
He  Tiad  placed  it  there  on  storage  at  different  times,  and  on 
the  1st  day  of  Sei)tember,  1892,  he  sold  it  to  Hubbard  for 
the  a])pellants.  The  total  amount  to  be  paid  tlierefor  was 
$501.53.  Appellee  then  owed  Hubbaixl  $20.90  for  mer- 
chandise. 

For  the  difference  of  $570.63,  Hubbard  gave  appellee  his 
check  on  the  First  National  Bank  of  Petersburg. 

At  the  same  time  he  drew  a  check  in  favor  of  appellee 
for  the  whole  amount,  $591.53,  on  appellants,  and  requested 
appellee  to  indorse  it,  which  aj)pellee  did,  signing  his  name 
in  blank,  and  handed  the  check  back  to  Hubbard. 

AVhich  one  of  these  checks  was  drawn  first,  and  just 
what  was  said  by  Hubbard  to  appellee  as  his  reason  for 
Avishing  to  transact  the  business  in  that  way,  are  matters 
of  some  dispute. 

It  is  apparent,  however,  that  it  was  all  one  transaction, 
and  that  whatever  Hubbard  did  sav,  and  whatever  reiison 
was  assigned,  appellee  w^as  induced  to  consent,  though 
somewhat  reluctantly,  supposing  Hubbard's  check  would 
be  duly  honored  by  the  bank  on  w^hich  it  was  drawn;  but  it 
Avas  not  paid,  for  want  of  funds.     Hence  this  suit. 

It  seems  that  several  times  before,  just  such  transactions 
occurred  between  the  parties,  as  the  a])pellee  was  in  the 
habit  of  selling  his  grain  to  Hubbard,  and  was  very  often  at 
such  times  in  his  debt  for  merchandise  previously  furnished, 
and  all  checks  so  drawn,  before  this  one,  were  duly  paid. 
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It  is  not  doubtful  that  appellee  knew  it  was  the  general 
custom  of  Hubbard,  when  he  bought  grain,  to  draw  a  check 
in  favor  of  the  seller  for  the  amount  of  the  purchase  upon 
appellants,  but  it  is  not  shown  that  he  knew  of  any  special 
arrangement  between  appellants  and  Hubbard,  by  which 
the  latter  was  restricted  to  that  mode  of  making  payment. 
A  general  agent  is  a  person  whom  a  man  puts  in  his  place 
to  transact  all  of  his  business  of  a  particular  kind,  or  at  a 
particular  place.  2  Kent  Comm.  9th  Ed.  620.  The  acts  of 
such  an  agent  will  bind  his  principal  so  long  as  he  keeps 
within  the  general  scope  of  his  apparent  authority,  though 
he  may  act  contrary  to  his  private  instructions,  and  this 
rule  is  necessary  to  prevent  fraud  and  encourage  confidence 
in  dealing. 

But  an  agent,  constituted  for  a  particular  purpose  and 
under  a  Ihnited  power,  can  not  bind  his  principal  if  he 
exceeds  that  power. 

The  principal  is  bound  by  the  acts  of  his  agent  if  he 
clothe  him  with  powers  calculated  to  induce  innocent  third 
persons  to  believe  he  had  due  authority  to  act  in  the  given 
case. 

In  the  present  instance  Hubbard  was  the  general  agent 
of  appellants  to  represent  them  in  their  grain  operations  at 
Oakford,  with  si)ecial  instructions  as  to  the  mode  of  paying 
for  grain.  Ap])ellee  knew  that  payments  were  usually 
made  in  the  way  thus  required. 

The  elevator,  cribs,  scales  and  other  appliances  for  the 
purpose,  were  all  in  Hubbard's  hands,  and  he  was  held  out  to 
the  world  as  authorized  to  buy  grain  for  appellants.  This 
was,  indeed,  his  authority.  He  was  clothed  with  full  power, 
apparently,  for  the  purpose,  and  it  does  not  appear  that  they 
ever  interfered  with  his  transactions,  which  ran  up  into  very* 
considerable  amounts  in  the  aggregate. 

As  already  stated,  Hubbard  had  no  right  to  check  on 
appellants  for  anything  except  grain  actually  purchased, 
but  by  the  arrangement  which  he  effected  with  appel- 
lee he  was  enabled  to  use  the  check  given  appellee  to 
increase  his  credit  at  the  bank  for  the  purpose  of  meeting 
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a  draft  upon  him  then  there  for  collection,  and  when  his 
check  in  favor  of  appellee  was  presented  there  was  nothing 
left  with  which  to  pay  it. 

It  is  a  maxim  of  natural  justice,  applicable  with  great 
force  in  cases  of  agency,  that  he  who,  without  intentional 
fraud,  has  enabled  any  person  to  do  an  act  which  must  bo 
injurious  to  himself  or  to  another  innocent  party,  shall  him- 
self suffer  the  injury  rather  than  the  other,  whose  coniidence 
has  been  misplaced. 

So  that  a  principal  holding  out  an  agent  as  having  au- 
thority to  represent  him  and  thereby  asserting  or  impliedly 
admitting  that  the  agent  is  worthy  of  trust  and  confidence 
must  be  bound  by  all  his  acts  within  the  a])parent  scope  of 
the  employment.  Hence  the  principal  may  even  be  held 
for  the  fraudulent  acts  of  the  agent  when  done  in  the  course 
Iff  of  the  employment. 

It  is  necessary,  however,  that  the  third  party  should 
act  in  good  faith,  use  reasonable  care,  and  that  he  should 
rely  upon  the  principal. 

That  Ilubbard  committed  a  fraud  for  which  one  of  the 
parties  to  this  suit  must  suffer  is  very  certain.  That  appel- 
lants placed  him  in  a  position  where  he  had  the  gen- 
eral opportunity,  is  also  certain.  That  appellee  gave  him 
the  si)ecial  means  by  which  he  was  enabled  to  commit  the 
fraud  is  also  certain.  Appellee  had  a  right  to  consider  him 
trustworthy  because  a])pellants  evidently  so  regarded  him. 
But  how  far  would  this  fact  justify  him  in  following  an 
irregular  and  unsafe  course  of  business  to  the  detriment  and 
injury  of  appellants  ? 

As  a  general  rule  the  law  does  not  protect  one  whose 
want  of  ordinary  care  has  resulted  in  placing  his  adversiiry 
in  an  unfavorable  position.  When,  under  such  circum- 
stances, he  seeks  to  cast  the  burden  which  must  be  borne 
b\"  one  of  them,  upon  the  shoulders  of  the  other,  he  is  told 
that,  had  he  exercised  such  care  as  might  be  expected  of  a 
reasonably  prudent  man,  the  loss  would  not  have  occurred. 
The  term  *' innocent,"  as  here  used,  describes  one  who 
not  only  acts  in  good  faith,  but  with  reasonable  care.    If 
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he  neglects  to  use  such  care  he  may  mislead  and  prejudice 
the  other,  who  has  the  right  to  presume  that  such  care  has 
been  used. 

One  dealing  with  an  agent,  known  to  be  such,  may  give 
him  the  exclusive  credit,  and  in  such  case  the  creditor  can 
not  afterward  elect  to  hold  the  principal.  Story  on  Agency, 
Sec.  447 ;  2  Kent.  Comm.,  9th  Ed.,  630. 

"  It  is  a  general  principle  that  if  a  creditor  voluntarily 
give  an  enlarged  credit  to  the  agent  of  the  debtor,  or  iadopt 
a  particular  mode  of  payment,  whereby  the  principal  is 
placed  in  a  worse  situation  than  he  would  otherwise  have 
been,  the  liability  of  the  original  debtor  is  discharged. 
*  *  *  A  receipt,  given  by  a  creditor  to  an  agent  or 
broker,  does  not  necessarily,  of  itself,  operate  as  a  discharge 
to  the  principal,  nor  has  it  that  eifect,  unless  the  principal 
appears  to  have  dealt  differently  with  his  agent,  in  conse- 
quence of  the  receipt,  as  by  passing  it  in  his  accounts  and 
giving  him  further  credit  upon  the  face  of  the  voucher. 
But  where  the  receipt  is  the  means  of  accrediting  the  agent 
with  his  principal,  or  altering  the  situation  of  the  latter,  the 
creditor  can  only  resort  to  the  agent."  Paley  on  Agency, 
Lloyd's  Ed.,  Sees.  250  to  254;  Story  on  Agency,  Sec.  449  and 
notes. 

In  Heald  v.  Kenworthy,  10  Exc.  739,  cited  in  Story,  Ibid., 
Parke  B.,  said :  "  If,  for  example,  the  principal  is  induced 
by  the  conduct  of  the  seller,  to  pay  his  own  agent,  on  the 
faith  that  the  agent  will  settle  with  the  seller,  in  such  case 
the  seller  would  be  precluded  from  recovering,  as  it  would 
be  unjust\for  him  to  do  so." 

The  order  drawn  by  Hubbard,  upon  the  appellants,  was 
in  the  following  form : 

"No.  1513.  Oakland,  III.,  Sept.  1,  1892. 

Pay  to  T.  T.  Lynn,  or  order,  five  hundred  and  ninety-one 
and  72-100  dollars,  ($591.72),  for  910.25  bushels  of  wheat, 
at  65  cents  per  bushel. 

O.  F.  HUBBAKD. 

To  McFadden  &  Co.,  Havana,  111." 
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the  back  of  the  order  is  indorsed  : 
,  T.  Lynn.     Pay  C.  E.  Coppell,  Cashier,  or  order,  for 
tion,  First  National  Eank,  Petersburg,  III. 

J.  W.  RoBBixs,  Cashier." 

the  face : 

ason  County  Bank.  Paid,  1803.  Havana,  Illinois." 
^wlleo  knew  that  this  was  the  usual  and  customary 
>f  paying  for  grain  bought  by  Hubbard  for  ai>pellants, 
,1,  it  was  the  only  way  that  is  disclosed  by  the  evi- 
.  and  he  must  have  known  the  effect  of  indorsing  the 
in  blank  and  returning  it  to  Hubbard.  lie  says  that 
ard  "  wanted  the  order  to  show  in  his  settlement " 
il)pe]lants.  Of  course  this  was  the  use  that  would  be 
of  it  and  he  must  have  known  that  appellants  would 
!pon  the  paid  clieck  as  proof  that  the  wheat  had  Iwen 
irly  paid  for.  It  was,  wlien  indorsed,  in  effect  a  writ- 
ceipt  for  the  amount  in  payment  of  the  wheat  therein 
led,  and  by  indorsing  it,  appellee  not  only  acknowl- 

the  receipt  of  the  money,  but  he  required  apix;llants 
r  the  check  to  tlie  legal  holder, 

;ording  to  the  evidence  he  hesitated  a  little  to  return 
ndorsed  to  Ilublmrd  and  take  Hubbard's  check  on  the 
for  the  balance,  though  previous  transactions  of  the 
sort  hail  turned  out  safely.  For  some  reason  he  was 
hensive,  but  he  did  it.  lie  knew  he  was  incurring  the 
-hich  was  apparent,  and  he  knew  the  ap|)ellants  would 
arily  pay  the  money  to  the  holder  of  the  check  and 
n  the  oi-dinary  course  of  things  they  would  have  no 
1  to  sus]>ect  any  misappropriation  of  the  money  by 
atd.  He  must  have  known,  if  he  reflected  a  moment, 
Le  was  placing  it  in  Hubbanl's  power  to  misapply  the 
\\  Not  only  so,  but  that  it  would  be  necessarily  inter- 
ed  with  Hubbard's  other  funds  and  would  be  subject  to 
ecks  and  acceptances  wliich  might  be  legally  charge- 
.gainst  him  by  his  banker.  The  very  thing  which  did 
jlace,  was  liable,  plainly  so,  to  occur.  When  appellee 
ied  and  surrendered  this  clieck  he  gave  up  the  absolute 
ty  of  appellants  and  accepted  the  personal  credit  and 
nsibility  of  Hubbard,  and  this  for  the  sake  of  a  settle- 
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ment  of  his  private  account  with  Hubbard  in  which  api^ellants 
were  not  concerned.  It  would  be  grossly  unjust  to  permit 
him  to  thus  mislead  thfe  appellants  into  paying  the  amount 
of  the  check  and  then  require  them  to  pay  a  second  time. 

While  it  is  true  appellants  held  Hubbard  out  as  their 
general  agent  and  evidently  regarded  him  as  trustworthy 
and  reliable,  yet,  as  appellee  knew,  they  paid  for  grain  in  the 
way  stated  by  honoring  checks  given  therefor  which  were 
their  vouchers  in  the  premises.  Though  exhibiting  their 
general  confidence  in  him  they  prudently  adopted  a  mode  of 
doing  business  which  would  aiford  ample  protection  to  those 
who  sold  their  grain  and  at  the  same  time  protect  them 
against  any  failure  of .  their  agent  to  pay  for  grain  sold  to 
him  for  them. 

Hubbard  was  transacting  business  of  his  ow^n,  and  if  he 
were  pennitted  to  handle  their  funds  and  mingle  the  same 
mth  his,  he  might,  in  case  of  misfortune  in  his  affairs,  involve 
them  in  liability  to  the  sellers  of  grain.  Therefore  the  mode 
adopted,  while  consistent  with  their  confidence  in  Hubbard's 
honesty,  was  not  only  judicious,  but  was  indispensable  in 
order  to  protect  them  and  the  sellers  of  grain  against  loss  in 
case  of  Hubbard's  insolvency.  When  following  the  course 
thus  provided  the  appellee  was  perfectly  safe.  By  taking  a 
different  course  a  risk  was  incurred.  How  can  he  ask  appel- 
lants to  bear  the  consequences  when  they  did  not  know  the 
risk  had  been  taken,  and  had  in  no  Avise  induced  him  to 
take  it  ? 

When  he  thus  chose  to  place  it  in  the  power  of  Hubbard 
to  misapply  the  money,  by  depositing  it  where  it  would  be 
exhausted  by  his  other  liabilities,  by  check  or  acceptance,  he 
can  not  call  upon  appellants -to  makeup  this  loss.  They 
had  no  notice  of  any  irregularity.  Hubbard's  name  docs  not 
appear  as  an  indorser,  for  appellee  indorsed  in  blank. 

He  is  estopped  to  deny  the  jmrna  facie  a/siY>ect  of  the  trans- 
action. By  his  own  act,  he  placed  the  appellants  in  a  posi- 
tion from  which  they  can  not  retreat,  whereby  they  must 
suffer  if  compelled  to  respond  to  his  present  claim.  By 
indorsing  the  check  and  by  delivering  it  so  indorsed,  the  right 
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money  passed  from  liira  to  the  legal  holder.  He  can 
permitted  to  repudiate  the  a^huission  implied  by  the 
sment  nor  to  say  that  he  did  'not  accept  Hubbard's 
heck  IB  exchange  for  the  balance  due  him  on  this 

tlier  aspect  of  the  case,  much  discussed  in  the  briefs, 
IS  to  be  noticed. 

[)pears  that  Hubbard  became  heavily  involved,  so  much 
t  w^hen  he  Busjwnded  operations  and  terminated  his 
',  his  indebtedness  to  appellants,  actual  and  contingent, 
tetl  to  some  $13,000,  for  which  he  attempte<l  to  secure 
)y  a  mortgage  for  $H ',000  upon  his  realty,  and  a  judg- 
>y  confession  for  $5,U0O,  thus  giving  them  a  lien  upon 
property. 

insisted  on  behalf  of  appellee,  that  the  appellants,  by 
of  the  security  thus  obtained,  recognized  the  vahdity 
claim  of  appellee  and  are  secured  against  loss  if  they 

airly  construed,  the  proof  merely  shows  that  the  secu- 
is  intended  to  cover  only  such  matters  growing  out  of 
s  of  Hubbard  as  were  valid  claims  against  appellants.  ■ 
ivere  not  at  liberty  to  assume  anything  not  binding  on 
nor  would  the  security  cover  anything  gratuitously 
3d. 

bard's  unsecured  creditors  would  hare  the  right  tohold 
ints  to  this  position  and  insist  that  when  the  liabilities 
■  chargeable  were  not,  the  proj)erty  of  Hubbard  remain- 
)uld  be,  subject  to  his  unsecured  indebtedness, 
are  of  opinion  the  judgment  is  contrary  to  the  merits, 
therefore  be  reversed  and  the  cause  remanded. 


Butler  et  a!,  v.  Heyer  et  al. 

'act ice— Record. — The  court  will  not  consider  matters  not  prop- 
eariiig  in  the  record. 

ractice — Presumptions  in  Fatfir  of  Records. — Where  a  bill  tofore- 
Qortgage  averred  tttat  it  was  duly  executed,  etc,  the  defendants 
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were  defaulted,  thereby  admitting  the  truth  of  these  averments.  Tlie 
master  in  chancery,  to  whom  the  case  was  referred,  reported  it  to  be  a 
mortgage  deed.  No  exception  was  taken  to  his  report  and  a  decree  fol- 
lowed finding  it  to  be  a  proper  mortgage  deed :  on  error  in  the  Appellate 
Court  there  appeared  in  the  record  immediately  following  the  majster's 
reports,  but  not  attached  to  or  part  of  it,  what  purported  to  be  a  copy  of 
the  mortgage,  showing  no  seals  attached  to  the  signatures  of  the  mort- 
gagors. It  being  assigned  as  error  that  the  mortgage  was  void  for  want 
of  the  seals,  it  was  held  that  the  finding  of  the  decree  was  supj)orted  by  the 
avennents  of  the  bill.  The  report  of  the  master,  the  admission  of  the 
defendant,  etc.,  would  induce  the  belief  that  the  omission  of  the  seals 
from  the  copy  in  the  transcript  was  an  oversight  on  the  part  of  the  copyist. 

Memoraiidiim. — ^Foreclosure.  Writ  of  error  to  the  Circuit  Court  of 
Ma.son  County,  to  reverse  a  decree  entered  by  that  court  from  the  com- 
plainant; the  Hon.  Cyrus  Epler,  Circuit  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  A.  D.  1892,  and  afiirmed.  Oi)inion 
filed  June  26,  1893. 

The  opinion  of  the  court  states  the  case. 

Plaintiffs'  Brief,  H.  W.  Masters  and  Wright  &  Wright, 

ArroRNEYS. 

Every  conveyance  of  real  pro])erty  must  have  the  seal  of 
those  executing  such  instrument  as  an  essential  to  its  valid- 
ity. It  seems  unnecessary  to  employ  an  extended  argument 
or  to  brief  manv  authorities. 

The  first  paragraph  of  chapter  31  of  the  statutes  of  Illi- 
nois, entitled  "  Conveyances,"  reads  as  follows :  "  *  *  * 
Every  deed,  mortgage  or  other  conveyance  in  writing,  not 
procured  by  duress  and  signed  and  sealed  by  the  parties 
making  the  same,  ♦  *  *  shall  be  sufficient  *  *  * 
for  the  giving,  granting,  selling,  mortgaging,"  etc. 

Thus  it  w^ill  be  seen  that  our  State  has  retained  the  com- 
mon law  rulemaking  the  sealing  of  an  instrument  of  convey- 
ance as  much  an  essential  element  to  its  validity  as  the  sign- 
ing of  the  same. 

Defendants'  Brief,  Wallace  &  Lacey,  Attorneys. 

"Any  agreement  between  the  parties  in  interest  that 
shows  an  intention  to  create  a  lien,  may  be  in  equity  amort- 
gage."    Jones  on  Mortgages,  108, 161).    "  Courts  of  equity 
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pronounce  that  there  is  an  equitable  mortga^  in 
:e  courts  of  law  would  be  conipelleil  to  say  there 
tgage."  The  true  test  is,  "  Was  the  instrument 
s  security  for  the  payinjnt  of  money  ?  If  it  was, 
,  mortga^."     Flaijg  v.  Mann,  2  Sum.  4Sfi.     "  Any 

in  writing  to  give  a  mortgage,  or  a  mortgage 
"  executed,  or  an  imperfect  attempt  to  create  a 
or  to  appropriate  particular  property  to  the  dis- 
1  debt,  will  cresite  a  mortgage  in  equity,  or  a  spe- 
>on  the  property  intended  to  be  mortgaged."  I>ag- 
akin,  31'  Cal,  322;  Love  v.  Sierra,  N,  L.  W.  and  il. 
..  639. 

a  mortgage  is  not  sealed  the  holder  may  proceed 
e  it  in  chancery  as  an  etjuitable  mortgage  and  it  is 
ary  to  correct  it."  McClurg  v,  Philtiiw,  40  Mo. 
dgmcnt,  even  at  law,  to  foreclose  such  a  mortgage, 
e  reversed.  Dunn  v.  lialey,  5$  Mo.  134.  An 
;,  although  not  teclmicalh-  a  legal  mortgage,  will 
J  in  a  court  of  equity  as  an  equitable  mortgage; 
;  attention  of  the  court  to  the  following  additional 
i:  Lake  v.  Doud,  10  Ohio,  415;  Harrington  v. 
i  Mo!  474;  Gill  v.  Clark.  54  Mo.  4ir>;  Miller  v.  R. 
„  Co.,  36  Vt.  452;  Peckham  v.  Haddock,  30  111.  38. 

OF  THE  Court,  Pleasants,  J. 
s  a  bill  tiled  by  assignees  of  a  promissory  note  of 
;.  Butler  and  his  wife  to  foreclose  an  alleged  mort- 
jiven  by  them  to  secure  it.  The  aveniients  anti 
re  in  the  usual  form.  John  K.  Taylor  and  J.  C. 
s  also  made  parties  defendant,  as  claiming  some 
.  the  premises.  The  Butlers  and  Taylor  were 
th  process  j)ersonally,  and  Small  by  pablieation. 
ving  answere<l,  it  was  dismissed  as  to  him.  The 
ing  to  appear,  were  regularly  defaulted,  the  cause 
>  the  master  to  take  proofs  and  compute  the 
le,  and  upon  the  coming  in  of  his  report,  a  final 
1  entered  according  to  the  prayer, 
nts  Butler,  prosecute  this  writ  of  error  upon  the 
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sole  claim  that  the  instrument  alleged  to  be  a  mortgage  was 
not  under  seal,  and  therefore  void. 

It  was  not  made  an  exhibit  to  the  bill,  nor  in  any  other 
way  a  part  of  it,  but  was  set  forth  briefly  according  to  what 
was  claimed  to  be  its  legal  effect,  adding :  "  As  by  the  said 
mortgage  deed,  ready  to  be  produced  in  court,  will  more 
fully  api^ear."  The  master  reported  only  his  findings,  with- 
out referring  to  any  particular  evidence.  Nor  was  any 
preserved,  stated,  or  referred  to  in  the  decree,  which  simply 
recites  that  the  ^' cause  coming  on  for  a  final  hearing  upon 
the  bill,  the  dismissal  as  t^  the  defendant,  John  R,  Taylor, 
the  default  of  the  defendants,  Marshall  E.  Butler,  Emma 
Agatha  Butler  and  J,  C.  Small,  the  report  of  the  said  mas- 
ter and  oral  and  documentary  proof  taken  and  heard  in 
open  court;  and  the  court,  being  fully  advised  in  the  prem- 
ises, doth  find,''  etc.  There  was  no  deposition  taken  nor 
any  bill  of  exceptions  or  certificate  of  evidence. 

Thus  the  record  contains  no  evidence  that  the  instrument 
was  not  sealed  as  well  as  signed  and  delivered  by  the  grant- 
ors, unless  it  be  the  following,  which  ap})ears  in  the  trans- 
cript next  after  the  master's  report,  but  not  as  attached  to, 
or  part  of  it : 

"  And  afterward,  to  wit,  on  the  same  day,  appears  the 
original  mortgage  and  note  sued  upon,  filed  with  said  mas- 
ter in  chancery,  on  the  13th  day  of  February,  A.  D.  1891, 
which  mortgage  and  note  is  in  the  words  and  figures  fol- 
lowing, to  wit,"  etc.,  setting  out  what  purport  to  be  copies 
of  the  note  and  its  indorsements,  and  of  the  mortgage,  with 
certificates  of  its  acknowledgment  and  filing  for  record. 
This  copy  shows  no  seal  attached  to  the  signature  of  either 
of  the  grantors.  Across  the  face  of  each  of  these  instru- 
ments, as  copied,  is  written:  "Filed  wnth  me,  this  13th 
day  of  February,  1891.    Lyman  Lacey,  Jr.,  Master  in  Chan- 

cerv." 

This  somewhat  singular  statement  in  the  transcript  does 
not  show  to  whom  or  how  the  original  "  appeared,"  further 
than  that  it  was  to  the  master,  by  being  filed  with  him.  It 
does  not  import  that  they  were  ever  filed  by  him  with  the 
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clerk,  in  this  cause.  How  the  clerk  got  possession  of  them, 
if  he  did  get  it,  and  by  what  authority  he  copied  them  into  the 
transcript,  are  matters  of  mere  sunnise.     The  bill  distinctlv 

X         y  ml 

averred  the  one  here  in  question  as  a  deed  duly  executed, 
acknowledged  and  recorded,  and  operating  to  convey  the 
land  in  mortgage  to  secure  the  payment  of  the  note,  and 
stated  a  case  fully  entitling  complainant  to  the  relief  prayed. 
By  their  default  plaintiffs  in  error  admitted  the  truth  of 
these  averments  of  its  character  and  operation.  The  mas- 
ter saw  and  examined  it.  He  found  and  reported  it  to  be  a 
mortgage  deed.  No  exception  was  taken  to  his  report  or* 
finding.  If  he  did  not  also  submit  and  file  the  instrument 
itself,  as  a  part  of  it,  how  can  the  copy  be  regarded  as 
properly  in  the  record  ?  And  if  he  did.  the  presumption 
would  be  that  the  court  also  saw  and  examined  it.  The 
court  found  it  to  be  a  proper  mortgage  deed,  and  so  de- 
clared by  its  solemn  decree.  Such  finding  and  declaration, 
supported  by  the  averments  of  the  bill,  the  terms  of  the 
instrument,  the  acknowledgment  and  recording  thereof, 
the  report  of  the  master,  and  the  admission  of  plaintiffs  in 
error,  would  induce  the  belief  that  the  omission  of  seals 
from  the  copy  in  the  transcript  was  an  oversicrht  of  the 
copyist.  They  should  not  be  heard  to  deny  that  it  was 
sealed.  Their  claim,  if  true,  is  without  merit,  since  it  is 
manifest  from  the  copy  itself  that  they  intended  it  as  a 
mortgage  security  for  the  payment  of  the  purchase  money. 
!l  Decree  affirmed. 


I 
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g  }^'  B.  S.  Green  Company  t.  Blodgett,  use,  etc. 
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1 159s  173  1.    Pleading — Consideration — Burden  of  Proof, — Where  a  promise 

"27J T"—      sued  on  is  conditioned  up>on  an  event  not  certain  to  happen,  it  is  not 

1  ] 2     2;^i  1 1     negotiable  and  does  not  import  a  consideration.    A  special  plea  under  the 

■         —      statute  is  not  necessary  to  make  the  wan  t  of  a  coniiideration  available  as 

a  defense.    Under  tlie  general  issue  the  burden  of  proving  a  consideration 

is  upon  the  plaintiff. 

2.    Corporate  Powers— Authority  of  its  Agents  to  Biiid, — The  ancient 
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rule  that  contracts,  to  bind  a  corporation,  must  be  attested  by  its  common 
seal,  has  undoubtedly  been  greatly  relaxed.  Many  contracts  are  now 
sufficiently  evidenced  by  the  signature  of  an  agent  expressly  author- 
ized for  the  company,  and  as  to  many  others,  authority  to  bind  with 
or  without  writing  is  implied  from  the  scope  of  the  agency  as  generally 
understood;  but  these  acts  are  such  only  as  are  required  for  convenience, 
amounting  almost  to  necessity  in  the  conduct  of  the  ordinary  business 
in  charj^e  of  the  agent  according  to  custom. 

3.  Powers  of  President — Implied  Agency — Ultra  Vires. — ^The  presi- 
dent of  a  corporation  affixed  the  corporate  name  to  the  following  instru- 
ment: "We,  the  undersigned,  agree  to  pay  to  Charles  H.  Blodgett,  or 
order,  tlie  sums  set  opjx>site  our  respective  names,  within  thirty  days 
after  lots  nine  (9),  sixteen  (16),  seventeen  (17),  eighteen  (18)  and  nineteen 
(19),  proprietor's  subdivision  of  lots  one  (1)  to  six  (G),  original  town  (now 
city)  of  Bloomington,  in  McLean  County,  Illinois,  are  definitely  accepted 
as  a  site  for  the  postoffice  building.  If  not  paid  when  due,  the  sums 
subscribed  to  bear  eight  per  cent  per  annum,  from  the  time  when  due. 
R  S.  Green  Co.,  one  thousand  dollars  (^1,000),  without  interest"  It  did 
not  appear  what  the  business  of  the  corix)ration  was,  but  the  court  said, 
in  passing  npon  it:  **■*  We  can  hardly  conceive  of  any  legitimate  business, 
individual,  partnership  or  corporate,  to  which  it  would  pertain."  It  ivas 
helcL,  not  to  be  in  any  proper  sense  an  act  of  business,  but  a  simple, 
single,  speculative  Tenture,  and  therefore  beyond  the  scope  of  an  implied 
agency  and  not  binding  upon  the  corporation. 

Memorandum. — ^Assumpsit.  Appeal  from  a  judgment  rendered  by  the 
Circuit  Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1892.  Opinion 
filed  June  2«,  189S. 

The  opinion  of  the  court  states  the  case. 
Appellant's  Brief,  Kerrick,  Lucas  &  Spexger,  Attorneys. 

4 

*'  A  voluntary  subscription  to  promote  a  common  object 
is  open  to  the  defense  of  a  want  of  consideration,  unless 
money  has  been  expended  or  liability  incurred,  which  would 
cause  a  loss  to  the  person  expending  the  money  or  incurring 
the  liability."     Pratt  v.  Trustees,  93  111.  478. 

A  plea  of  no7i  est  factum  sworn  to  cast  upon  the  ])laintiff 
the  burden  of  proving  that  the  instrument  was  executed  by 
the  defendant.  Walter  v.  Trustees,  etc.,  12  111.  63 ;  Melvin 
V.  Hodges,  71  111.  422 ;  C.  E.  L.  E.  Co.  v.  Hutchinson,  25  111. 
App.  476. 

The  courts  of  Illinois  have  probably  gone  further  than 


Appellate  Coukts  of  Illinois. 


Vol.  49.]  B.  8.  Green  Co.  v.  Blodgett. 

the  courts  of  any  other  State  in  upholding  contracts  made 
by  the  officers  of  corjiorations.  Tet,  the  extreme  limit  in 
such  cases  is  when  it  is  shown  that  the  act  pertained  to  the 
ordinary  business  of  the  corjKiration,  and  the  contract  was 
executed  by  the  president,  and  the  seal  of  tlie  corporation 
attached.    Smith  v.  Smith,  fi2  111.  496. 

This  rule  has  been  many  times  so  stated  and  approved 
by  the  Supreme  and  Appellate  Courts  of  this  State. 
Phillips  v.  Coffee,  17  111.  154;  Smith  v.  Smith,  62  111.  403  ; 
Sawyer  v.  Cox,  63  111.  130;  Wood  et  al.  v.  Whelen,  5*3  111. 
162;  Life  Ins.  Co.  v.'  White,  in6  111.  67;  McDonald  v. 
Chisholm,  131  III.  273;  Mullanphy  et  al.  v.  Schott,  135  III. 
655;  Joiiet  E.  L.  &  P.  Co.  v.  Ingalls,  23  111.  App.  45;  Adams  v. 
Cross  Wood  P.  Co.,  27  111.  Ajip.  315;  Chisholm  v.  McDonald, 
30  111.  App.  177 ;  Koch  v.  Xatioiial  B.  Asso.  35  111.  App. 
467. 

"  The  corporate  funds  can  not  be  given  awaj'  gratnitously. 
The  property  and  funds  of  a  corporation  belong  to  its 
shareholders,  and  can  not  be  devoted  to  any  use,  which  is 
not  in  accordance  with  the  chartered  purpose,  except  by 
unanimous  consent,  Ko  agent  pf  the  corporation  has  im- 
plied authority  to  give  away  any  portion  of  the  cori)orate 
property,  or  to  create  a  corporate  obligation  gratuitously," 
Morawetz  on  Corporations,  Sec.  423;  Lawson  on  Rights, 
Remedies  and  Practice,  Vol.  1,  Par.  403. 

Appellee's  Brief,  John  E,  Pollock,  ATTORcftrr. 

"  It  has  been  stated  frequently,  both  in  England  and 
America,  that  an  act  performed  by  a  corporation  should  be 
presumed  to  have  been  performed  under  authority  of  its 
charter  until  the  contrary  shall  have  been  shown;  that  an 
act  is  prima  facie  intra  vires,  and  that  the  burden  of  prov- 
ing that  it  is  extra  vires  rests  upon  the  jmrty  claiming  that 
the  company  has  violated  it  charter."  Morawetz  on  Pri- 
vate Corporations,  2d  Ed.,  Sec.  324. 

"  If  the  objection  urged  is  at  all  available,  it  should  be 
made  to  appear  by  satisfactory  proof  that  the  contract  in 
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question  was  in  violation  of  the  charter  of  the  plaintiff." 
Kider  Life  Co.  v.  Roach,  97  K  Y.  378. 

The  following  authorities  are  conclusive  of  all  the  mate- 
rial questions  which  arise  in  the  case :  Kinsley  v.  Military 
Co.,  41  111.  App-  259;  Richelieu  Co.  v.  Same,  Ibid.  268;  Rider 
Life  Co.  V.  Roach,  97  N.  Y.  378;  Whitsitt  v.  Trustees,  110 
III.  131;  Pratt  v.  Trustees,  93  lU.  475;  Smith  v.  Smith,  62 
III.  403;  Baptist  Society  v.  Carter,  72  lU.  247;  McClure  v. 
Wilson,  43  IlL  356;  Fryor  v.  Cain,  25  111.  292;  Robertson  v. 
March,  3  Scam.  (IlL)  198. 

Opinion  of  the  Court,  Pleasants,  P.  J. 

The  declaration  in  this  case  contained,  besides  the  common 
counts,  a  special  one  on  an  instrument  of  which  a  copy, 
filed  therewith,  as  the  only  cause  of  action  relied  on,  was  as 
follows : 

**  Bloomtnuton,  Illinois,  March  14,  1891. 

Ve,  the  undersigned,  agree  to  pay  to  Charles  H.  Blod- 
gett or  order,  the  sums  set  opposite  our  respective  names, 
within  thirty  days  after  lots  nine  (9),  sixteen  (16),  seventeen 
(17),  eighteen  (18)  and  nineteen  (19),  proprietor's  subdivision 
of  lots  one  (1)  to  six  (6),  original  town  (now  city)  of  Bloom- 
ington,  in  McLean  County,  Illinois,  are  definitely  accepted 
as  a  site  for  the  post  office  building.  If  not  paid  when  due, 
the  sums  subscribed  to  bear  eight  percent  i)er  annum,  from 
the  time  when  due. 

B.  S.  Green  Co.,  one  thousand  dollars  ($1,000),  without 

interest. 
IL  S.  Swayne,  Agt.,  $1,500." 

With  three  other  subscriptions  of  $500  each.  It  averred 
that  said  lots  were  definitely  accepted  by  the  government  of 
the  United  States  on  the  29th  day  of  February,  1891. 

The  pleas  were,  first,  the  general  issue;  second,  7ion  est 
faduifij  sworn  to;  and  third,  no  consideration.  To  the  lat- 
ter, plaintiff  replied  that  since  the  making  of  the  subscript 
tion  sued  on,  there  had  been  a  large  expenditure  of  money 
for  the  purjx)se  of  accomplishing  the  object  for  which  it  was 
made,  A  demurrer  to  this  replication  was  overruled,  and 
defendant  abided  by  it. 
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A  jury  was  waived  and  the  cause  tried  by  the  court  upon 
the  issues  joined,  resulting  in  a  finding  for  phiintitf  for 
$1,011.66,  damages;  and  a  new  trial  having  been  denied,  de- 
fendant took  this  appeal. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  replication,  refusing  to  hold  propositions  of  law  sub- 
mitted, finding  the  issues  for  plaintiff,  denying  the  motion 
for  a  new  trial  and  rendering  the  judgment  entered. 

The  promise  sued  on,  being  conditioned  upon  an  event 
not  certain  to  happen,  was  not  negotiable.  It  did  not  im- 
port a  consideration,  and  a  special  pica  was  not  necessary, 
under  the  statute,  to  make  the  want  of  it  available  as  a  de- 
fense. Wilson  V.  King,  83  111.  232.  Hence,  the  overruling 
of  the  demurrer  to  that  replication,  if  erroneous,  could  not 
prejudice  the  defendant;  for  under  the  general  issue  the 
burden  of  proving  a  consideration  was  upon  the  plaintiff. 

There  was  evidence  tending  to  prove  it,  which  was  not 
contradicted.  Plaintiff  testified  that  but  for  the  subscrip- 
tions he  would  not  have  sold  the  property  to  the  government 
for  the  price  at  which  it  was  offered  and  taken;  and  that 
pecuniary  expense  was  incurred  ai;id  paid,  in  part,  as  we 
understand,  by  or  for  the  plaintiff,  in  accomplisliing  the 
common  object  in  view  b}^  him  and  the  subscribers. 

Whether  the  promise,  if  made  by  the  appellant  company, 
was  ultra  vires ^  we  have  no  means  of  knowing  nor  any 
ground  for  presumption,  since  its  business  was  not  shown; 
but  in  that  case  the  company  sliould  be  estopped  to  assert  it. 

•The  question  for  our  consideration,  then,  is,  whether  it 
was  in  fact  or  law  so  made.  To  that  question  the  legal 
propositions  refused  had  reference  and  application.  Was 
the  subscription  properly  admitted  in  evidence,  over  defend- 
ant's objections,  to  maintain  the  affirmative  on  that  question  I 

B.  S.  Green,  called  by  plaintiff,  testified  that  at  the  time 
it  was  made  he  was  president  of  the  company  and  was  so 
still,  and  that  he  signed  the  nahie  "  B.  S.  Green  Co."  to  it. 
Upon  that  testimony,  and  no  more,  it  was  admitted.  After- 
ward it  was  formally  agreed  that  defendant  was  a  corpo- 
ration, organized  for  pecuniary  profit  under  the  act  of  April 
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18, 1872  (R.  S.  Ch.  8).  And  this  is  all  the  evidence  in  the 
I'ecord  bearing  upon  the  question  under  consideration. 

A  corporation  can  sign  only  by  an  agent.  Was  B.  S. 
Green  an  agent  for  that  purpose  in  this  case  ?  If  authority 
on  his  part  was  essential  to  make  it  the  promise  of  the  com- 
pany, as  it  certainly  was,  the  plea  of  non  est  factum^  veri- 
fied, denied  that  he  had  it  and  cast  the  burden  of  proof 
upon  the  plaintiff. 

The  act  referred  to  provided  that  "  the  corporate  powers 
shall  be  exercised  by  a  board  of  directors."  Sec.  6.  It  does 
not  define  those  of  the  president  nor  directly  empower  him 
in  any  case  to  contract  for  the  company.  If  he  had  au- 
thority, express  or  implied*  by  or  from  the  by-laws,  or  any 
action  of  the  board  of  directors,  or  the  business  of  the  com- 
pany and  the  powers  and  duties  customarily  exercised  and 
performed  by  such  an  officer  in  its  usual  course,  it  was  for 
the  plaintiff  to  show  it.  Nothing  was  shown  or  offered  to 
be  shown,  more  than  the  facts  above  stated;  and  it  is  not 
suggested  nor  does  it  occur  to  us  that  there  is  any  other, 
pertinent  to  the  question,  of  which  we  can  take  judicial 
notice.  AH  the  authority  that  can  be  proi)Grly  claimed  for 
him  must  therefore  be  what  can  be  derived  by  iinplicatio;i 
from  these  facts,  viz.,  that  he  was  president  of  the  com])any, 
which  was  organized  for  pecuniary  profit,  but  of  whose  busi- 
ness nothing  whatever  is  shown. 

The  ancient  rule,  that  contracts,  to  bind  a  corporation, 
must  be  attested  by  its  common  seal,  has  undoubtedly  been 
greatly  relaxed.  Many  are  now  sufficiently  evidenced  by 
the  signature  of  an  agent  expressly  authorized  for  the  com- 
pany; and  as  to  many,  authority  to  bind  with  or  without 
writing,  is  implied  from  the  scope  of  the  agency  as  com- 
monly understood.  Thus  a  section  boss  may  hire  hands 
and  purchase  necessary  tools  and  material  for  the  repair  of 
a  railroad  bed,  fences,  etc.  So  the  president,  as  active  man- 
ager of  the  business  of  any  corporation  organized  for  j^rofit, 
must  or  mav  make  contracts  for  it,  as  to  which  it  would  be 
impracticable  to  affix  the  corporate  seal,  and  highly  incon- 
venient even  to  reduce  to  writing.     But  we  understand  that 
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ich  only  as  are  required  for  convenience,  amount- 
to  necessity,  in  the  conduct  of  the  ordinary  busi- 
1  company  in  charge  of  the  agent,  according  to 
itora.  Story  on  Agency  (0th  Ed.)  pp.  (>2  et  seij.; 
1  in  Beverly  v.  Lincoln  Gas  Light  &  Coke  Co., 
&  Ellis,  823,  cited  in  note  to  Sec.  54.  That  this 
ationas  held  in  this  State,  see  Ryan  v.  Bunlap, 
:  seq.  In  C,  B.  &  Q.  R.  R.  Co.  v.  Coleman,  18  111. 
!ng  of  the  implied  powers  of  the  president  of  a 
mpany  the  court  say:  '■  Tlirough  him,  numerous 
ffairs  of  the  corporation  are  traiisiictcd,  and  such 
incident  to  the  execution  of  the  trust  reposed  in 
1  ordinary  character,  -  arising  in  the  routine  of 
;uch  as  custom  or  necessity  has  imposed  upon  the 
nay  ]jerform  for  the  corporation  witliout  special 
authority."  And  in  Mitchell  v.  Deeds,  49  Id, 
siime  language  is  employed.  See  'also  Joliet 
ght  &c  Power  Co.  v.  Ingalls,  33  111.  App.  45  (ftO); 
:he  Cross  Wood  Printing  Co.,  27  Id.  318;  Koch 
I  Union  Building  Assoc'n,  35  Id.  4t)7-8. 
nise  in  question  was  clearly  not  of  the  kind  rec- 
these  cases  as  excepted  from  the  rule  requiring 
ite  seal  in  attestation,  or  imjtlied  from  the  duties 
:)oa  the  officer.  Certainly  it  was  not  of  an  every- 
e  or"  ordinary  character.  Xor  does  it  apjiear  to 
ined  to  the  business  of  the  corporation.  Smith 
12  111.  493.  "We  can  hardly  conceive  of  any  legit- 
ness— individual,  partnership  or  corporate— to 
oukl.  It  "was  not  in  any  proper  sense  an  act  of 
ut  a  simple,  single,  speculative  venture,  and  there- 
(1  the  sco]>e  of  any  implied  agency. 
s  cited  for  !ii)pellee  relate  to  the  question  of  con- 
for  such  a  promise  and  not  to  the  power  or 
)i  the  officer  to  make  it  for  the  cor))oration.  For 
oof  of  such  authority  here  the  judgment  will  be 
id  the  cause  remanded. 
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Ellis  T.  Dunsworth^  Administratrix^  etc. 

1.  Contracts^Sale  of  Real  Estate  by  ^gren-f.— Appellee  approached 
appellant  with  a  view  of  inducing  him  to  list  his  real  estate  with  his 
agency  for  sale.  He  was  told  that  the  farm  was  not  for  sale,  in  tlie 
sense  that  he  was  hunting  a  buyer,  but  like  other  people,  he  had  a  price, 
and  that  if  any  one  came  along  and  offered  him  that  price  he  would  sell 
it.  That  he  had  held  his  farm  at  thirty  dollars  an  acre.  Appellee  said 
in  reply,  **Will  you  place  your  farm  in  my  hands  to  sell?"  to  which 
he  replied,  "  No  sir !  I  am  capable  of  transacting  my  own  business, 
and  so  long  as  tliat  condition  continues,  I  do  not  want  to  employ  any 
man  to  transact  it  for  me.  It  is  my  farm,  and  I  propose  whatever 
there  is  in  it,  to  make,  and  if  you  make  anything  out  of  the  sale  of  ray 
farm,  you  must  make  it  out  of  the  other  fellow."  Appellee  afterward 
advertised  the  farm  in  a  paper  owned  by  him,  and  by  personal  solicita- 
tions, endeavored  to  effect  a  sale,  etc;  took  a  man  into  his  office,  talked 
tlie  tnattGT  over,  told  him  it  was  a  bargain,  etc.  The  man  went  to  appel- 
lant and  bought  the  farm  at  $31  per  acre;  upon  the  trial  the  jury  found 
for  appellee,  for  the  amount.  Held,  that  the  evidence  was  sufficient  to 
support  the  verdict. 

Memorandam. — Action  of  assumiwit.  Appeal  from  a  judgment  ren- 
dered by  the  Circuit  Court  of  Hancock  County;  the  Hon.  Charles  J. 
ScoFiELD,  C/ircuit  Judge,  presiding.  Heard  in  this  court  at  the  Novem- 
ber term,  A.  D.  1892,  and  affirmed.     Opinion  filed  Jmie  26,  1893. 

O'Harra,  Schofield  &  Hartzell,  and  W.  H.  Mead, 
appellant's  attorneys. 

Appellee's  Brief,  Sharp  &  Berry  Bros.,  Attorneys. 

The  jury  are  the  judges  of  the  weight  the  evidence  is 
entitled  to  receive,  and  unless  their  verdict  is  clearly  wrong, 
it  will  not  be  disturbed.  Goodell  v.  Woodruff,  20  111.  102; 
The  City  of  Elgin  v.  Kiordan,  21  Brad.  600;  Chicago  &  K. 
I.  R.  R.  Co.  V.  Ilutchens,  34  111.  108;  Ilowitt  v.  Estelle,  92 
111.  218.  Where  the  evidence  is  conflicting  and  the  jury 
are  properly  instructed  as  to  the  law  of  the  case,  their  ver- 
dict must  be  regarded  as  settling  the  controverted  fact. 
Powers  V.  Cavenaugh,  17  Brad.  77;  Kightlinger  v.  Egan, 
75  111.  141. 
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/"fiere  an  agent  is  employed  to  sell  real  estate,  and  such 
it  produces  a  person  who  ultimately  buys  the  property, 
agent  is  entitled  to  his  commissions,  although  the  trade 
'  have  been  consummated  by  the,  owner, of  the  projjerty. 
Ington  V.  Gary,  5  Baxter,  OoO;  Monroe  v.  Snow,  131  III. 
,  Plant  V.  Thompson,  16  A.  S.  R.  512;  42  Kan.  664. 
1  Tyler  v.  Parr,  62  Mo.  240,  the  court  say :  "  The  law  is 
I  establisheil  that  in  a  suit  bj'  a  real  estate  agent  for  the 
lunt  of  his  commission  it  is  immaterial  that  the  owner 
.  the  property  and  concluded  the  barfjain.  If,  after  the 
jerty  is  placed  in  the  agent's  hands,  the  sale  is  brought 
lit,  or  procured  by  his  advertisements  and  exertions,  he 
be  entitled  to  his  commissions.  Sussdorff  v.  Schmidt, 
i.  Y.  31&;  Williams  v.  I^slie,  111  Ind.  70;  Bell  v.  Kaiser, 
Mo.  150;  Armstrong  v.  Wann,  2i)  Minn.  120;  Lloyd  v. 
Xhew's,  51  K.  Y.  124. 

PINION  OF  TUB  CotTRT,  pLEASANTS,  J. 

ppellant  owned  alarm  of  lOOacres,  near  Augusta,  where 
esided,  in  Hancock  County,  and  the  deceased  publislied 
3wspaper  and  carried  on  the  business  of  a  real  estate 
it  at  Plymouth,  some  five  miles  distant.  About  the 
die  of  August,  1S91,  deceased  called  on  appellant  and 
m1  if  his  farm  was  for  sale,  to  which  apj)ellant  replied 
iot  in  the  sense  that  he  was  hunting  a  buyer  or  adver- 
ig  it,  but  that  it  was  like  other  people's  property,  he 
losed,  that  he  had  a  price  on  it  and  if  any  one  came 
g  and  ofTered  hira  that  price,  he  would  sell.  Being 
d  what  that  price  was,  he  answered,  ^30  an  acre,  at 
.  time.    Deceased  then  asked  him  if  be  would  put  the 

I  in  his  hands  to  sell,  and  was  answered  flatly,  no ;  that 
i-as  capable  of  transjicting  his  own  business  and  wanted 
assistance.  Deceased  then  remarked  that  he  couldn't 
e  anything  out  of  it  in  that  way.    Apiwllant  told  hira 

it  was  his  farm  and  he  proposed  to  make  whatever 
e  was  to  make.     He  then  said  "if  you  make  anything 

II  you  will  have  to  make  it  out  of  the  other  fellow." 
eceased  then  went  off  and  in  a  few  days  brought  a  man 
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who  he  said  was  willing  to  give  $31  per  acre  for  it,  and  asked 
appellant  to  take  him  up  and  show  it.  He  did  so  and  says: 
"I  showed  him  all  its  advantasres  and  did  my  best  to  assist 
Mr.  Dunsworth  in  effecting  a  sale  to  that  man,  and  intending 
that  if  he  effected  that  sale  he  would  make  $1  on  each  acre, 
making  $100  *  *  *  and  I  should  have  allowed  it  with- 
out a  word."  The  man  asked  a  week's  time  to  reflect. 
Appellant  told  him  that  he  didn't  care  to  give  him  a  min- 
ute, that  if  he  wanted  to  trade  with  Mr.  Dunsworth,  he 
could.  But  seeing  that  Dunsworth  was  anxious  he  should 
have  the  time  asked,  he  gave  it,  and  said  to  the  man  "if  no 
one  came  and  offered  more,  the  farm  would  be  there  at  that 
price,  one  week  from  to-day." 

The  man  did  not  return  nor  make  the  purchase.  Deceased 
advertised  the  farm  in  his  paper,  sending  several  numbers 
containing  the  advertisement  to  appellant,  and  by  personal 
solicitation  endeavored  to  effect  a  sale.  Some  parties  he 
took  to  the  farm,  and  others  he  directed  and  sent  there  to 
examine  it,  but  they  were  not  induced  to  buy.  At  length, 
early  in  October,  he  saw  Reuben  Powell,  took  him  into  his 
office,  talked  up  the  matter  with  him,  told  him  the  farm 
could  be  bought  for  about  $5,000  and  was  a  bargain,  and 
getting  nothing  definite  from  him  on  that  occasion,  asked 
him  to  come  asfain  the  next  dav,  offerino^  to  show  it  to  him, 
etc.  Powell  did  not  sav  whether  he  would  or  would  not 
come.  He  did  not  come,  but  went  and  looked  at  the  farm, 
and  then  went  tb  appellant  and  bought  it  of  him  directly, 
for  $31  per  acre,  making  a  purchase  on  the  10th  of  October, 
1891.  Dunsworth,  having  learned  the  fact,  called  on  him 
for  the  $160,  and  being  refused,  brought  this  suit  before  a 
justice  of  the  peace,  and  in  the  trial  on  appeal  obtained  a 
verdict  and  judgment  for  the  full  amount  claimed. 

It  is  conceded  that  the  instructions  to  the  jury,  which 
were  given  orally  by  consent,  were  proper  and  fair ;  but 
appellant  insists  there  were  two  errors,  for  either  of  which 
the  judgment  should  be  reversed,  viz. :  First,  the  refusal  to 
set  aside  the  verdict  for  want  of  evidence  sufficient  to  sup- 
port it,  and  second,  the  exclusion  of  one  item  of  evidence 
offered  for  the  defendant. 
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We  infer  from  the  argument  that  the  findings  claimed  to 
be  so  unsupported  are,  that  deceased  was  authorized  by 
appellant  to  render  service  in  procuring  a  purchaser,  and 
that  ho  was  in  fact  instrumental  in  procuring  the  purchase 
by  Powell. 

As  to  the  first,  it  is  said  that  according  to  the  testimony 
of  both  the  parties,  appellant  distinctly  and  peremptorily 
refused  to  give  him  such  authority;  and  it  is  true  that  thej^ 
do  not  differ  materially  as  to  what  was  said  in  the  conversa- 
tion between  them,  which  was  what  deceased  relied  on  as 
evidence  of  his  right  to  act  and  be  compensated  as  broker. 
The  account  of  it  above  given  is  that  of  appellant,  and  as 
we  think,  shows  that  the  refusal  was  only  of  the  authority 
or  agency  asked,  and  that  was  an  agency  to  find  a  purchaser 
at  the  price  of  $30  per  acre.    He  wanted  no  broker  or  agent 
to  get  that  price  and  take  a  portion  of  it  for  commissions, 
but  had  no  objection  nor  reason  to  object  to  the  services  of 
a  broker  to  get  it  and  his  commissions  from  the  purchaser. 
It  could  make  no  diflference  to  appellant  whether  he  got 
them  as  commissions,  directly  from  the  purchaser,  or  from 
the  price  obtained  in  excess  of  that  which  he,  apj^ellant,  was 
content  to  receive.     Dunsworth's  statement  of  that   con- 
versation, while  substantially  the  same  as  thjit  of  appellant, 
somewhat  more  clearly  shows  an  understanding  that  he  was 
authorized  to  find  a  purchaser  upon  those  terms. 
f£'  The  testimony  of  young  Dr.  Ellis,  son  of  appellant,  who 

heard  the  conversation,  tends  to  show  that  he  so  understood, 

and  appellant's  statement  that  he  did  his  best  to  "  assist 

m|  Dunsworth  "  in  effecting  a  sale  to  the  man  he  first  presented, 

and  would  have  allowed  him  the  excess  if  it  had  been 
effected,  is  evidence  strongly  tending  to  show  he  also  under- 
stood it  the  same  way.  The  testimony  of  Dunsworth  is, 
that  with  that  understanding  on  his  part,  he  advertised  the 
property  for  sale  in  his  paper  and  made  the  efforts  he  did  to 
find  a  purchaser.  We  think  this  evidence  was  quite  suf- 
ficient to  support  the  finding  that  he  was  authorized  by 
appellant  so  to  do. 

Upon  the  other  question,  Powell  testified,  as  a  witness  for 


1. 

i 
■i 


Third  District — November  Term,  1892.     191 

EUis  V.  Dunsworth. 

appellant,  that  *' probably  what  Dunsworth  said  might  have 
iiatl  some  weight,"  and  the  circumstances  seem  to  show  it 
had.  Residing  in  the  neighborhood,  in  McDonough  County, 
he  had  known  this  farm  in  a  general  way  for  years,  and  had 
teen  informed,  perhaps  a  month  before  his  conversation  w^ith 
Dunsworth,  that  it  Avas  for  sale;  but  it  does  not  appear  that 
he  knew  anything  about  the  price  at  which  it  was  held  or 
had  looked  at  it  with  any  view  of  buying  it.  He  told  Duns- 
worth at  the  beginning  of  their  conversation,  tliat  he  had 
sold  his  farm,  but  did  not  know  that  he  would  purchase 
another — that  he  guessed  he  would  go  west — and  then  in- 
quired about  another,  the  Bickford  farm;  but  after  the  talk 
he  did  go  to  see  the  Ellis  farm,  and  within  two  weeks  bought 
it.  Appellant  did  not  find  him  nor  in  any  way  communi- 
cate with  him.  If  anybody  but  Dunsworth,  or  anything 
but  his  solicitation  induced  him  to  look  at  and  buy  it,  the 
fact  does  not  appear.  We  are  therefore  of  opinion  that 
there  was  evidence  on  w'hich  the  jury  might  well  find  that 
he  was  efficiently  instrumental  in  procuring  that  purchase. 

Ap|)ellant  having  said  that  he  had  advanced  the  price, 
was  asked  by  his  counsel  to  state  the  value  of  the  lands 
around  there  when  he  sold,  as  compared  Avith  what  it  was 
when  Dunsworth  first  came  to  see  him;  to  which  an  objec- 
tion by  plaintiff  was  sustained.  That  ruling  is  the  other 
error  assigned. 

The  only  object  of  the  testimony  offered  was  to  show 
that  he  had  not  advanced  the  price  capriciously,  without 
some  reitson  founded  on  the  actuallv  enhanced  market 
value  of  lands  generally  in  that  neighborhood.  But  the 
question  w^os  not  one  of  reason  for  making  an  Jidvancement, 
but  of  his  right  to  make  it,  under  the  circumstances,  as 
against  Dunsworth.  He  knew  that  Dunsworth  had  been 
and  was  endeavoring  to  find  a  purchaser  at  a  price  exceed- 
ing §30  per  acre,  with  the  understanding  that  if  he  effected 
It,  he  was  to  have  the  excess  for  his  compensation;  and 
yet  he  did  not  offer  to  show,  nor  is  it  claimed  that  he 
gave  him  any  notice  of  any  advancement.  If  Dunsworth 
was  not  authorized  to  find  a  purchaser  uj)on  those  terms,  or 
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did  not  find  one,  appellant's  right  to  make  the  advancement 
was  absolute,  and  the  reason  for  it  therofore  immaterial;  and 
if  he  was  so  authorized  and  did  find  him,  appellant  had  no 
right  to  make  it  without  notice  to  him,  tor  the  reason 
referred  to,  or  any  other.  In  either  case  it  was  immaterial. 
We  see  no  error  in  the  rulinof.     Jud<^ment  affirmed 


Boss  et  al.  t.  Uarben. 

1.  Conveyances — Rsformi^fion  of  a  D^ed. — R.  entered  into  a  contract 
with  S.,  obligatin;?  himself,  upon  the  payment  of  a  certain  sum  of  money, 
to  convey  to  S.  a  tract  of  land.  In  the  contract,  S.  stipulated  to  make  a 
good  and  lawful  fence  around  certain  parts  of  the  premises,  prior  to  his 
being  entitled  to  use  and  occupy  the  same.  R.  was  to  furnish  three  strands 
of  wire  for  the  west,  south  and  cast  sides.  S.  was  to  be  at  all  other  ex- 
pense in  building,  repairing  and  keeping  up  the  fence.  Afterward,  by 
a  memorandum  signed  by  both  parties,  and  attached  to  the  contract,  R. 
agreed  that,  upon  the  paym?nt  of  the  other  sums  of  money,  he  would 
convey  toS.  another  tract  of  land,  adjoining  the  one  named  in  the  con- 
tract. In  this  memorandum  it  was  stipulated  thatS.  was  to  make,  and 
keep  up.  at  liis  cost,  a  good  and  substantial  fence,  that  would  turn  all 
stock,  not  less  than  five  feet  high.  S.  afterwai*d  assigned  the  contract 
and  memorandum  to  H.,  to  whom  R.  and  wife  execut3d  and  delivered  a 
deed,  conveying  to  him  both  tracts  of  land.  This  d?3d  contained  the 
following  clause  :  *'  The  said  party  of  the  second  part  and  his  grantees, 
at  his  and  their  own  cost  and  expense,  to  keep  up  a  goi>d  and  sulistantial 
fence,  that  will  turn  all  stock,  not  less  than  five  feet  high."  When  com- 
pleted the  deed  was  folded  by  R.  and  handed  to  H.,  who  accepted  it 
without  examination  and  filed  it  for  record,  without  knowing  that  it 
was  so  conditioned.  Held^  upon  a  bill  filed  to  expunge  this  clause  from 
the  deed  by  H.,  that  the  undertaking  was  personal  in  its  character,  and 
not  in  the  nature  of  a  covenant  running  with  and  attached  to  the  land, 
and  that  H.  was  entitled  to  have  it  expunged  from  the  deed. 


Menioraiidiini. — Bill  in  chancery  to  expunge  a  clause  surreptitiously  in- 
serted in  a  deed.  Writ  of  error  to  reverse  a  decree  rendered  by  the  Cir- 
cuit Court  of  Fulton  County;  the  Hon.  Jefferson  Orr,  Circuit  Judge, 
presiding.  Heard  in  this  court  at  the  Novembar  term,  A.  D.  1892,  and 
affirmed.     Opinion  filed  June  5, 1893.  ^^ 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 
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Plaintiffs'  Brief,  J.  S.  Winter,  Attorney. 

The  rule  is,  to  authorize  the  reformation  of  a  deed,  it  must 
apiKJiir  that  through  the  mistake  or  fraud  of  the  parties  to 
it,  the  intention  of  neither  has  been  expressed.  Maher  v. 
Ins.  Co.,  67  X.  Y.  283;  Avery  v.  Equitable  Life  Ass.  (X.  Y.), 
if3  X.  Kep.  3;  Conger  v.  Chicago,  R.  I.  R.  E.  Co.,  15  111. 
36«;  2  Wash.  R.  Prop.  303. 

In  Xew  Hampshire  it  has  been  held,  where  it  was  stipu- 
lated in  a  deed  the  grantee  should  keep  up  a  fence  around 
the  premises  granted,  if  the  deed  was  recorded,  it  would  bind 
his  assignee,  though  not  signed  by  him.  Burbank  v.  Pills- 
barv,  48  X.  II.  475;  see  also  Kellogg  v.  Eobinson,  6  Vt. 
276! ' 

"  When  the  covenants  are  in  the  very  contract  by  which 
the  covenantor  acquired  his  land,  the  ]>erformance  of  those 
covenants  plainly  forms  a  part  of  the  consideration,  without 
which  the  conveyance  would  not  have  been  made."  Van 
Rensselaer  v.  Sniith,  27  Barb.  (X.  Y.)  140. 

To  reform  a  deed  on  that  ground,  it  must  distinctly  appear 
from  the  stating  part  of  the  bill,  that  the  written  contract, 
as  it  stands,  was  tlie  result  of  a  mutual  mistake,  and  the  par- 
ties intended  it  to  be  otherwise.  Arter  v.  Cairo  Democrat, 
72  111.  434;  Bent  v.  Coleman,  89  111.  304;  Avery  v.  Equitable 
Life  Ins.  Co.,  22  X.  E.  Rep.  0. 

Whenever  a  grantor  places  in  his  deed  a  condition  to  bo 
observed  by  his  grantee  which  would  be  beneficial  to  his 
adjoining  unconveyed  land,  it  is  taken  as  a  part  of  the  con- 
sideration accepted  in  the  sale  and  purchase,  remaining  as  a 
continuing  burden  on  the  land,  in  whomsoever,  with  notice, 
the  title  may  rest,  whether  it  is  technically  a  covenant  run- 
ning with  the  land  or  not.  Carver  v.  Jackson,  4  Pet.  87; 
Dalafield  v.  Parish,  25  X.  Y.  9D;  Van  Rensselaer  v.  Hays,  19 
N.  Y.  6S;  Atlantic  Dock  Co.  v.  Leavitt,  50  Barb.  (X.  Y.)  135; 
Easter  v.  L.  M,  R,  R.,  14  Ohio  St.  51. 

The  recitals  in  a  deed  after  acce])tance  by  the  grantee 
estop  him  and  his  heirs  and  assigns  from  denying  those  re- 
citals, and  become  conclusive  evidence  against  the  grantee 
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and  his  assigns  in  favor  of  the  grantor  and  those  claiming 
under  him.  Byrne  v.  Morehouse,  22  111.  603;  111.  Ins.  Co.  v, 
Littlefiekl,  67  111.  368;  Pinckard  v.  Milraine,  76  111.  453;  Ker- 
shaw V.  Kershaw,  102  111.  311;  Eigdon  v.  Conley,  141  111. 
565;  Burbank  v.  Pillsbury,  48  N.  H.  425;  Tulk  v.  Moxhay,  2 
Phil.  Ch.  777;  Van  Rensselaer  v.  Hays,  19  K.  Y.  ^>%\  Van 
Rensselaer  v.  Smith,  27  Barb.  (N.  Y.)  146;  Atlantic  Dock 
Co.  V.  Leavitt,  54  N.  Y.  35;  Toray  v.  Bank  of  Orleans,  9 
Paige  (N.  Y.)  649;  Easter  v.  L.  M.  R.  R.,  14  Ohio  St.  51. 

JDefendant's  Brief,  H.  W.  Masters,  Attorney. 

"  A  rule  in  determining  whether  the  agreement  or  reser- 
vation is  in  gross  or  appurtenant,  is,  that  it  should  be  read 
in  the  light  of  the  circumstances  surrounding  the  parties 
when  they  made  it."  Kramer  v.  KnaufF,  12  111.  A  pp.  115; 
White  V.  Crawford,  10  Mass.  185;  L.  N.  R.  R.  Co.  v.  Koelle, 
104  111.  455;  KarmuUer  v.  Krotz,  18  la.  352. 

Opinion  of  the  Court,  Boggs,  J. 

Lewis  W.  Ross,  one  of  the  plaintiffs  in  error,  entered  into 
a  contract  with  one  George  B.  Sharp,  obligating  himself, 
upon  the  payment  of  certain  sums  of  money,  to  convey  to 
Sharp  a  small  tract  of  land.  In  the  contract  is  this  stipula- 
tion: 

"  Said  Sharp  is  to  make  a  good  lawful  fence  (around  cer- 
tain parts  of  the  premises)  prior  to  his  being  entitled  to  use 
and  occupy  the  same,  and  as  same  is  being  fenced,  Ross 
is  to  furnish  to  aid  in  building  said  fence,  three  stmnds  of 
galvanized  wire  for  the  west,  south  and  east  sides,  and  said 
Sharp  is  to  be  at  all  other  expense  in  the  building,  repairing 
and  keeping  up  said  fence." 

Afterward,  by  a  memorandum  in  writing,  signed  \>\  Ross 
and  Sharp  and  attac  hed  to  the  contract,  Ross  agreed  that  upon 
the  payment  of  other  sums  of  money  he  would  convey  to 
Sharp  a  tract  of  land  adjoining  that  mentioned  in  the  first 
or  original  contract.  In  this  memorandum  is  found  this 
stipulation :  "  Said  Sharp  is  to  make  and  keep  up,  at  his 
own  cost  and  expense,  a  ^ood  substantial  fence,  that  will  turn 
all  stock,  not  less  than  five  feet  high." 


Third  Disrracr — November  Term,  1892.     19^ 

<"         .III.  II..  II  .,1      ,f 

Rosa  V.  Harben. 

Sharp  assigned  the  contract  and  the  memorandum  thereto 
attached,  to  the  defendant  in  error,  Ilarben,  to  whom  Eoss 
and  wife,  plaintiffs  in  error,  executed  and  delivered  a  deed 
conveying  to  him  the  premises  described  in  the  two  instru- 
ments^ 

This  deed  contained  the  following  clause :  "  The  said 
party  of  the  second  part  (defendant  in  error)  and  his  grantees, 
at  his  and  their  ow^n  cost  and  expense,  to  keep  up  a 
good  and  substantial  fence,  that  will  turn  all  stock,  not  less 
than  five  feet  high."  When  completed  the  deed  was  folded 
by  Ross  and  handed  to  Ilarben,  who  accepted  it  without 
examination  and  filed  it  for  record  without  knowing  that 
the  deed  was  so  conditioned. 

This  was  a  bill  in  chancery  brought  by  Harben  against 
Ross  and  wife,  the  prayer  of  which  is  that  the  clause  in. 
question  be  expunged  from  the  deed.  Upon  a  hearing  upon 
bill,  answer,  replication  and  proofs,  the  court  rendered  a 
decree  granting  the  relief  prayed  for.  This  is  a  writ  of 
error  sued  out  by  the  defendants  to  the  bill  to  obtain  a 
revei-sal  of  the  decree.  The  bill  charges  that  the  clause  in 
question  was  fraudulently  inserted  in  the  deed  for  the  pur- 
pose of  deceiving  and  defrauding  the  complainant  therein, 
but  we  find  no  proof  in  support  of  the  charge. 

The  contrivcts  between  Ross  and  Sharp,  as  we  construe 
them,  required  that  Sharp  should  construct  a  fence  of  the 
height,  character  and  strength  specified,  and  so  keep  and 
maintain  it  while  the  contract  remained  an  executory  one, 
but  there  is  nothing  in  the  contract  indicating  that  the 
parties  contemplated  that  such  agreement  should  be  im- 
posed as  a  burden  upon  the  title  to  the  land. 

This  undertaking  was,  we  think,  personal  in  character 
and  not  in  the  nature  of  a  covenant  running  with  and  attach- 
ing to  the  title  to  the  land.  Ilartening  v.  Wettee,  50  AVis. 
285;  Kennedy  v.  Owen,  131  Mass.  431,  134  Mass.  227. 

The  duty  of  Sharp  or  his  assignee,  after  having  completed 
a  fence  in  accordance  with  the  contract,  was  only  to  make 
necessary  repairs  upon  that  fence  at  his  own  cost  or  expense 
until  he  received  a  deed.    The  contract  did  not  devolve  upoQ 
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him  or  those  holding  under  him  the  burden  of  per})etually 
maintaining  a  fence  about  the  premises,  but  onlj^  the  burden 
of  keeping  and  maintaining  a  fence  until  he  should  pay  the 
purchase  money  of  the  land  and  become  entitled  to  a  deed 
from  Koss.  The  additional  burden  of  perpetually  maintain- 
ing the  fence  is  imposed  by  the  clause  inserted  in  the  deed, 
and  moreover,  perpetually  imposed  upon  any  one  holding 
the  title  under  him. 

The  holding  and  decree  of  the  Circuit  Court,  that  this 
objectionable  clause  should  be  expunged  from  the  deed,  was, 
we  think,  correct,  and  it  is  atfirmed. 


If. 


Town  of  Normal  t.  Gresham* 

1.  Neq1igenc£ — Use  of  Ordinary  Care. — The  degree  of  care  used  by 
a  person  in  passing  along  a  defective  sidewalk  and  .avoiding  obstructions 
therein,  is  a  question  for  the  juiy. 

2.  Cities — Care  and  Negligence, — A  city  which  leaves  obstructions  in 
its  sidewalks  for  months,  to  the  peril,  in  dark  nights,  of  those  who  do  not 
know  of  them,  can  not,  with  grace,  insist  that  those  who  do.  shjiU  on  every 
occasion,  when  about  to  pass  them,  dismiss  from  their  minds  aU  inter- 
esting subjects  of  thought  and  hunt  for  hidden  points  of  danger. 

3.  Practice — Bill  of  Exceptions. — The  bill  of  exceptions  is  a  pleading 
of  the  appellant;  it  is  also  a  certificate  of  the  trial  judge  and  apart  of  tlie 
record,  and  not  subject  to  contradiction. 

Memorandnm. — Action  for  damages.  Appeal  from  a  judgment  for 
plaintiff,  rendered  by  the  Circuit  Court  of  McLean  County;  the  Hon. 
Thomas  F.  Tipton,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1892,  and  affirmed.    Opinion  filed  June  5,  1893. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 


Appellant's  Brief,  E.  L.  Fleming  and  A.  E.   DeManoe, 

Attorneys. 

If  the  defendant  had  traveled  over  the  walk  in  question 
before  and  knew  of  the  obstruction  over  which  she  claims  to 
have  stumbled,  it  was  her  duty  at  the  time  of  the  alleged 
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injury,  to  have  used  a  degree  of  care  and  caution  commen- 
surate with  whatever  known  danger  there  was  in  the  use  of 
the  walk  at  night.  Chicago,  St  L.  &  P.  K.  K  Co.  v.  Hutch- 
inson, 120  IlL  587. 

Appellee^s  Brief,  Benjamin  &  Morrisey,  Attorneys. 

One  may  go  upon  a  sidewalk  known  to  be  out  of  repair 
and  dangerous,  and  jet  if  injured,  may  have  a  right  of 
recovery,  if  ordinary  and  reasonable  care  is  used.  Joliet  v. 
Conway,  17  111.  App.  577;  Ellis  v,  Peru,  23  111.  App.  35; 
Blooraington  v.  Chamberlain,  104  111.  208;  Village  of  Clay- 
ton v.  Brooks,  31  IlL  App.  02;  City  of  Sandwich  v.  Dolan, 
34  111.  App.  199. 

The  question  whether  ordinary  or  reasonable  care  was 
exercist^d,  is  a  question  of  fact  for  the  jury.  Village  of  Clay- 
ton V.  Brooks,  31  IlL  App.  02;  City  of  Sandwich  v,  Dolan, 
34  in.  App.  199;  City  of  Rockfdrd  v.  Ilildebrand,  01  IlL  155, 
160;  L.  S.  &  M.  S.  Ry.  Co.  v.  O'Connor,  115  IlL  255;  Bab- 
cock  V.  R-  R.  Co.,  150  Mass.  407. 

OPINION  OF  THE  CoURT,  PlEASAXTS,    J. 

Jane  1, 1891,  the  trustees  of  the  town  passed  an  onlinance 
for  a  brick  walk,  four  feet  wide,  to  be  laid  on  the  west  side 
of  Broadway,  a  street  considerably  traveled,  along  a  block 
which  was  the  third  from  the  center  of  business.  In  pursu- 
ance thereof,  in  the  fall  following,  the  old  plank  walk  of 
the  same  width  was  removed  and  the  space  it  covered  fitted 
for  the  new  one  proposed,  by  an  excavation  which  was  filled 
with  rough  cinders  for  a  foundation.  Along  the  middle 
line  of  this  space  there  camo,  by  use,  to  be  a  beaten  path,  a 
foot  or  less  in  width,  such  as  would  bo  made  by  persons 
passing  singly.  Parallel  with  the  inner  or  west  line  of  this 
space  and  a  few  inches  west  of  it,  was  an  old  picket  fence, 
which  had  been  nearly  ready  to  fall  and  w^as  propped  by 
three  stakes,  set  in  the  cinders  at  a  proper  angle,  and  within 
six  inches  of  the  beaten  path.  There  wjis  no  walk,  im- 
proved or  used  on  the  other  side  of  the  street.  Returning 
from  a  religious  meeting  on  the  night  of  February  17,  1892, 
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appellee  struck  her  foot  against  one  of  these  props  and  fell, 
breaking  the  radius  of  her  right  arm  just  above  the  wrist, 
straining  the  ligaments,  and  injuring  her  shoulder.  For 
what  she  so  suffered  she  recovered  judgment  in  this  action 
on  a  verdict  for  $700;  and  the  defendant,  being  denied  a 
new  trial,  took  this  api>eal. 

The  case  went  to  the  jury  upon  the  evidence  for  the 
plaintiff,  the  defense  introducing  only  one  witness,  whose 
testimony  was  confined  to  a  description  of  the  locality,  and 
a  plat  or  sketch  of  the  sidewalk.  For  more  than  three 
months  next  preceding  the  accident  the  situation  was  sub- 
stantial Iv  as  above  described. 

Appellee  was  forty -eight  years  of  age  and  a  little  near- 
sighted. The  night  was  quite  dark.  Near  each  end  of  the 
block  was  a  street  lamp,  burning  oil.  They  were  about 
four  hundred  feet  apart  and  afforded  but  little  aid  to  sight 
for  more  than  fifty.  Plaintiff  was  walking  slowly,  alone, 
and  about  four  feet  behind  two  ladies  abreast.  Others  were 
at  a  little  distance  behind  her.  The  place  of  the  accident 
was  nearly  midway  between  the  lamps.  There  was  nothing 
noticed  in  her  manner  as  showing  that  she  was  or  was  not 
taking  particular  care  to  keep  in  the  beaten  path  or  other- 
wise avoid  the  obstructions.  She  alone  could  know  her 
thoughts. 

On  cross-examination  she  testified  that  she  was  familiar 
with  this  walk  and  had  often  noticed  the  stakes — had 
passed  over  it  frequently  for  nearly  or  quite  a  year — per- 
haps ten  or  twelve  times  in  that  month,  attending  upon  the 
protracted  meeting  then  being  held.  The  following  portion 
of  it  is  taken  from  the  record : 

"  Q.  What  were  you  doing  as  you  went  along  ?  A.  I 
can't  tell  you. 

Q.  Didn't  two  peo])le,  just  ahead  of  you,  walk  around  the 
prop  ?     A.     I  don't  know. 

Q.  How  far  ahead  of  you  were  they  ?  A.  A  few  feet — 
three  or  four  feet. 

Q.  You  could  have  seen  them  if  they  walked  out  to  go 
around  the  prop  ?  A.  I  don't  know  that  I  was  paying  any 
attention. 


Third  District — November  Term,  1892.    199 

—  —    ■  , 

Town  of  Normal  v.  Greshara. 

Q.  Were  you  paying  any  attention  to  anything  ?  A.  1 
am  usually  trvin":  to  see  where  I  am  \valkin<2:. 

Q.  Can  you  tell  whether  you  was  doing  that  that  night 
or  not  ?    A.     I  can't  say,  but  I  think  I  was. 

Q.  Isn't  it  true  you  wore  not  thinking  about  where  you 
were  walking  at  all  i    A.     No,  sir;  I  don't  know  as  it  was. 

Q.  You  say  you  don't  know  that  it  is  true;  do  you  know 
it  is  not  true  ?  A.  I  went  through  such  an  experience  1 
forget. 

Q.  Do  you  know  it  is  not  true  that  you  were  paying 
attention  to  where  you  were  walking  I  A.  I  don't  under- 
stand your  question.     I  think  I  was  paying  attention. 

Q.  What  makes  you  think  it  ?  A.  Because  I  am  usu- 
ally very  careful. 

Q.     You  knew  that  the  prop  was  there  ?    A.     It  was  too 

dark  to  see  them  that  night. 

«  «  «  «  *  *  « 

Q.  Can  you  say  you  were  paying  any  attention  when 
you  fell  I  A.  If  I  sliould  say  anything,  I  should  say  I  was. 
I  think  I  was  paying  attention.  I  am  sure  I  was,  because  I 
always  am. 

Q.  Isn't  it  true,  that  without  thinking  exactly  where  you 
were  walking,  your  mind  w^as  on  what  you  had  heard  at 
church  ?    A.     No,  sir;  I  couldn't  say  that  it  was. 

Q.  Can  you  say  it  is  not  true  ?  A.  I  was  thinkinor  about 
the  walk.     I  am  sure  I  was,  because  I  always  am." 

It  is  claimed  that  in  yiew  of  the  circumstances,  and  par- 
ticularly of  her  knowledge  of  the  walk  and  its  obstructions, 
she  failed  to  take  ordinary  care  for  her  own  safety;  and  her 
own  testimony,  as  above  quoted,  is  mainly  relied  on  for 
proof-  She  is  charged  with  first  admitting  her  want  of  at- 
tention, and  then  dishonestly  attempting  to  "  hedge;"*  grow- 
ing bolder  as  she  proceeded  from  ''  I  don't  know  that  I  was 
paying  any  attention,"  to  the  final  statement  "  I  am  sure  I 
was." 

The  record  itself  does  not  so  impress  us,  and  her  appear- 
ance and  manner  on  the  witness  stand  were  to  the  jury 
important  means  of  judgment  as  to  her  candor  and  truth- 
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fulness  which  we  are  denied.  It  seems  clear  that  the  admis- 
sion referred  to  the  acti(»n  of  the  two  ladies  ahead.  Xor 
did  she  pretend  to  state,  as  a  fact  positively  rememl^ered, 
that  she  paid  attention  to  where  she  herself  was  walking, 
but  only  as  a  matter  of  inference  and  belief  from  the  con- 
stancy of  her  habit.  Perhaps  this  would  not  have  been 
proi)er  evidence  in  chief,  but  is  not  directly  brought  out; 
it  came  out  naturally  enough  on  the  cross-examination, 
without  objection.  If  it  did  not  show  actual  care,  it 
failed  to  show  the  want  of  it.  The  degree  of  care  she 
used  was  a  question  for  the  jury.  They  had  before  them 
all  that  was  known  and  remembered  of  her  conduct  and 
the  circumstances.  There  appei\rs  to  have  been  nothing 
uncommon  or  particularly  noticeable  in  it;  nothing  that 
was  not  to  have  been  expected,  except  the  accident; 
and  that,  of  itself,  does  not  tend  to  prove  negligence  on 
her  part.  But  the  presence  of.  the  prop,  as  placed  and 
left  for  so  long  a  time,  was  evidence  of  it  on  that  of  the 
town.  Appellee  us(i<l  the  walk  on»the  occasion  in  question 
about  as  others  did  who  also  knew  its  condition,  and  as  she, 
with  such  knowledge,  had  been  accustomed  to  use  it.  The 
difference  is  not  shown  to  have  been  more  than  that  she  was 
walking  on  a  line  a  few  inches  further  west,  without  know- 
ing or  suspecting  it,  because  of  the  darkness.  A  city  that 
leaves  such  obstructions  in  its  sidewalks  for  months,  to  the 
peril,  in  dark  nights,  of  those  Avho  do  not  know  of  them,  can 
not,  with  much  grace,  insist  that  those  who  do,  shall,  on 
every  occasion,  when  alx)ut  to  ]>ass  them,  dismiss  from  their 
minds  what  they  have  just  heard  at  church,  or  other  impor- 
tant or  interesting  subjects  of  thought,  and  hunt  for  the  hid- 
den point  of  danger.  It  should  present  itself  in  the  night 
as  well  as  by  day,  or  be  presented  by  suitable  signals,  to  all 
who  take  such  observation  of  the  pathway  l)efore  them  as 
is  usual  in  like  cases.  Ordinary  care  to  avoid  a  known 
danger  is  proportioned  to  the  danger,  and  therefore  may 
often  be  of  a  very  high  degree.  But  reasonable  care  to 
know  a  danger,  which  is  actually  unknown,  but  might  be 
known  by  the  exercise  of  a  very  high  degree  of  care,  is  not 
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SO  proportioned.  Here  the  obstruction  was  well  known  to 
appellee,  but  the  place  or  point  of  it  was  not,  at  the  time  of 
the  accident.  We  think  there  was  evidence  sufficient  to 
support  the  finding  that  to  see  and  avoid  it,  she  used  ordi- 
nary care  under  the  circumstances.  In  City  of  Sandwich  v. 
Dolan,  34  111.  App.  204,  it  appeared  that  the  plaintiff  as  well 
knew  the  condition  of  the  walk  where  she  fell,  and  the  evi- 
dence of  the  care  she  used  was  her  own  statement  that  she 
knew  the  boards  upon  it  were  loose  and  always  looked  out 
for  it,  but  could  not  say  what  particular  thought  was  in 
her  mind  at  the  precise  moment  the  injury  occurred;  which 
was  held  sufficient.  The  judgments  of  the  Circuit  and 
Appellate  Courts  in  that  case,  were  reversed  by  the  Supreme 
Court,  but  not  upon  any  ground  affecting  the  question  here 
considered.  In  City  of  Kockford  v.  Hildebrand,  61  111.  155, 
the  defect  complained  of,  was  in  the  connection  of  the  side- 
walk with  an  alley  crossing,  some  six  or  eight  inches  lower, 
which  was  made  by  a  plank  between  them  sloping  at  an 
angle  of  about  forty-five  degrees.  The  injury  was  caused 
by  the  sUpping  of  plaintiff's  foot,  in  stepping  onto  this 
inclined  phmk  as  he  was  passing  along  the  sidewalk  in  a 
January  night  time  when  there  was  snow  and  ice  u])on  the 
ground.  As  to  his  care  he  stated  only  that ''  he  was  walk- 
ing along  as  he  always  walked." 

An  instruction  was  asked  for  the  city  that  this  "  was  not 
evidence  that  he  was  using  due  care,"  predicated  upon  the 
hypothesis  that  the  walk  was  in  an  unusually  icy  and  slij> 
pery  condition,  which  was  refused.  The  Su])reme  Court  held 
that,  although  this  condition  would  require  a  higher  degree 
of  care  than  would  otherwise  be  called  for,  vet  the  instruc- 
tion  Tvas  properly  refused ;  that  the  statement  was  evidence 
tending  to  show  ordinary  care  under  the  circumstances ;  and 
therefore  affirmed  the  judgment.  In  the  case  at  bar,  the 
evidence  for  the  plaintiff  was  at  least  as  strong.  IJesides 
her  confident  belief  that  she  was  paying  attention  to  the 
walk,  she  probably  supposed,  at  tlie  time,  and  reasonably 
supposed,  that  she  was  following  in  the  path  of  the  ladies 
just  ahead  of  her,  although  she  did  not  remember  that  she 
I>aid  any  attention  to  know  whether  they  did  or  did  not 
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turn  out  to  avoid  the  prop  which  tripped  her,  and  we  see 
no  reason  for  interference  with  the  finding  of  the  jury  upon 
this  question.  They  were  fully  and  j)roperly  instructed  on 
that  subject. 

That  was  the  only  matter  of  fact  in  dispute.  No  com- 
plaint is  made  of  any  instruction  given  for  the  plaintiff, 
except  the  first.  That  is  admitted  to  bo  correct,  "  taken  as 
a  whole,"  but  is  said  to  be  misleading  upon  the  main  ques- 
tion, because  a  qualification  put  in  near  the  end  .was  not 
nearer  the  beginning.  It  declared  the  duty  of  the  town 
to  use  reasonable  care  to  have  its  sidewalks  in  reasonabl^^ 
safe  condition  for  all  persons  using  them,  and  the  qualifica- 
tion was  that  such  use  should  be  with  reasonable  or  ordi- 
nary care,  for  their  own  safety.  "We  think  it  could  not  have 
misled  the  jury  if  it  had  been  entirely  omitted  in  that  one, 
since  it  was  clearly  made  in  others,  given  for  the  plaintiff, 
and  was  the  burden  of  most  of  those  given  for  the  defendant. 
The  necessity  of  the  qualification  has  been  expressly  denied 
by  the  Supreme  Court,  in  the  late  case  of  The  City  of 
Sandwich  v.  Dolan,  141  111.  430. 

At  the  close  of  the  cross-examination  appellee  was  asked: 
"  Isn't  it  true  that,  through  your  attorney,  you  refused  to 
permit  other  physicians,  emploj^ed  by  the  defendant,  to 
examine  your  arm,  to  ascertain  the  extent  of  the  injury  ? 
Upon  which  the  court  said  :  "  I  will  not  allow  that  at  this 
time.  I  think  the  application  is  to  be  made  in  court,  and 
she  was  not  bound  to  act  at  that  time."  Besides,  the  ques- 
tion concedes  that  she  did  not  refuse ;  that  it  was  the  act  of 
her  attorney.  Defendant  excepted,  and  though  counsel  do 
not  here  insist  it  was  error,  complaint  is  made  that  the  bill 
of  exceptions  contains  matter  in  that  connection  which  is 
not  true  and  may  prejudice  appellant.  The  bill  of  excep- 
tions is  a  pleading  of  appellant.  It  is  also  a  certificate 
of  the  trial  judge  and  a  part  of  the  record,  and  not 
subject  to  contradiction.  The  matter  referred  to,  however, 
excites  no  prejudice  here.  We  approve  the  ruling  of  the 
court  (Parker  V.  Enslow,  102  111.  273)  and  see  no  sufficient 
reason  for  reversing  the  judgment.  It  will  therefore  bo 
affirmed. 
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1.  Mutual  Benefit  Associations  —  Pleading  Statutory  Exemptions — 
Jurisdiction. — A  plea  by  a  mutual  benefit  association,  based  upon  the 
theory  that  the  action  was  not  brouglit  in  the  proper  county,  must  state 
facta  sufScient  to  show  that  it  is  not  subject  to  tlie  provisions  of  the  law, 
providing  that  actions  against  insurance  companies  wherein  an  individ- 
ual is  plaintiff,  may  be  brought  in  the  county  where  the  plaintiff  resides. 

2.  Assessments  —  Necessity  of  Payment — Accumulations. — Where  a 
certificate  in  a  mutual  benefit  aasociation  required  the  holder  to  pay  a 
mortuary  assessment  on  the  death  of  each  member,  and  such  f  urtlier 
assessments  as  might  be  made  by  the  directors  or  managers  for  expenses 
and  collection  costs,  within  thirty  days  after  notice,  and  if  not  received 
within  such  time  by  the  company,  the  certificate  was  to  be  null  and 
void,  it  appeared  that  the  holder  of  the  certificate  had  paid  all  assess- 
ments, which  appeared  to  have  been  excessive,  resulting  in  a  surplus. 
It  teas  field,  that  if  in  making  assessments  for  mortuary  purposes,  morj 
was  required  and  collected  than  was  authorized  by  the  contract,  the 
excess  would  stand  to  the  credit  of  the  holder  of  the  certificate.  Under 
such  circumstances  he  might  well  decline  to  pay  assessments,  until  the 
amount  thus  to  his  credit  was  ecjualed  by  unpaid  assessments. 

8.  Mutual  Beheflt  Associations — Certificates  Providing  a  Remedy  in 
Equity— The  Remedy  at  Laic. — Where  a  certificate  in  a  mutual  benefit 
association  provided  that  the  application  for  membersliip  and  the  certifi- 
cate  should  constitute  the  complete  and  only  contract  between  the 
holder  of  the  certificate  and  the  association,  and  that  no  suit  or  proceed- 
ing should  be  brought  upon  such  contract  except  in  equity,  it  icas  held, 
that  this  clause  in  the  certificate  providing  for  a  specific  remedy  in 
equity  was  based  upon  the  theory  that  an  assessment  would  be  necessary 
and  collectible.  Where,  by  the  action  of  the  association,  the  situation 
was  so  changed  that  it  would  have  no  right  to  make  an  assessment  in 
payment  of  the  certificate  sued  on,  because  by  reason  of  a  surplus  none 
was  necessary,  this  condition  was  abrogjited,  and  the  beneficiaries  were 
remitted  to  the  appropriate  remedy  at  law. 

Memorandnm. — Assumpsit  on  certificate  of  insurance.  Appeal  from 
the  Circuit  Court  of  Edgar  County;  the  Hon.  Ferdinand  Bookwalteu, 
Circuit  Judge,  presiding.  Heard  in  this  coui-t  at  the  November  term, 
A.  D.  1892,  and  affirmed.    Opinion  filed  June  24,  1893. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 
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Appellant's  Brief,    W.  C.   Calkins  and  Jos.  E.  Dyas, 

Attorneys. 

The  decisions  are  uniform  that  whenever  the  purposes  of 
associations  come  within  the  terms  of  Sec.  31  of  the  Corpo- 
ration Act,  such  associations  have  not  been  held  subject  to 
the  laws  of  this  State  relating  to  insurance  companies.  The 
Golden  Rule  v.  The  People,  114  111.  34 ;  The  Golden  Rule  v. 
The  People,  118  111.  492 ;  Rockhold  v.  Canton  Ben.  Ass'n, 
129  111.  440.  A  plea  setting  up  the  defendant's  right  to  be 
sued  in  his  own  county  is  a  meritorious  plea.  Humphrey 
V.  Phillips,  57  111.  135.  And  is  not  waived  by  pleading  over. 
Delahay  v.  Clement,  3  Scam.  201 ;  Weld  v.  Hubbard,  11  III. 
573 ;  B.  Y.  R.  R.  Pass.  Cond.  Ass'n  v.  Robinson,  38  111. 
App.  111. 

The  powers  and  duties  of  the  directors  of  corporations 
are :  To  conduct  the  aflFairs  of  the  corporation  according  to 
their  best  judgment,  in  furtherance  of  the  ends  of  its  cre- 
ation ;  they  are  intrusted  with  the  general  management  of 
the  corporate  affairs,  and  may  lawfully  do  any  act  within 
the  range  of  the  corporate  business  which  the  corporation 
could  do,  unless  restrained  by  the  charter  or  by-laws.  Boone 
on  Corporations,  Sec.  141. 

It  is  undeniably  the  law  that  all  business  relating  to  the 
legitimate  business  of  the  corporation  and  authorized  by  its 
charter,  may  be  transacted  by  its  directors  without  the  sanc- 
tion of  the  stockholders.  Wood  v.  Whelen,  93  111.  153, 165  ; 
Beach  on  Corporations,  227 ;  Morawetz  on  Corporations, 
Sec.  511.  An  act  of  incorj^oration  carries  with  it  all  power 
necessary  to  accomplish  the  objects  of  the  act,  unless  it  im- 
pairs vested  rights.  Morris  &  E.  R.  R.  Co.  v.  Newark,  10 
N.  J.  Eq.  352. 

"  Nor  is  a  corporation  limited  to  the  exercise  of  powers 
specifically  granted,  but  possc^sses  all  such  powers  as  are 
either  necessarily  incident  to  those  specified  or  essential  to 
the  objects  and  purposes  of  its  corporate  existence."  Le 
Couteulx  V.  City  of  Buffalo,  33  N.  Y.  333, 

A  corporation  authorized  to  do  any  act  may  do  it  in  any 
ordinary  and  proper  manner.    Coe  v.  Columbus,  etc.,  Ry. 
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Co..  10  Ohio  St.  372.  It  has  a  reasonable  discretion  in  the 
selection  of  any  of  the  means,  usual  or  proper  *  *  *  in 
view  of  the  circumstances,  to  accomplish  the  object  of  its 
incorporation.     Clark  v.  Farrington,  11  Wis.  306. 

F."W.  DuNDAs  and  R.  L.  McKinlay,  attorneys  for  appellee. 

Citing  American  Diciest  of  1891,  page  2-1:26,  Sec.  601; 
Demmings  v.  Supreme  Lodge,  etc.,  14  N.  Y.  Sup.  834;  Ameri- 
can Digest,  1891,  page  2426,  Sec.  602;  Force  v.  Supreme 
Lodge,  etc.,  41  Mo.  App.  106;  Shuffler  v.  Grand  Lodge,  etc., 
4TX.  W.  Rep.  799;  45  Minn.  256;  American  Digest  for  1890, 
page  2066,  Sec.  648;  28  Mo.  App.  463;  Eonnert  v.  Insur- 
ance Company,  129  Pa.  St.  558. 

Opinion  of  the  Court,  Wall,  J. 

This  was  an  action  of  assumpsit  brought  in  the  Circuit 
Court  of  Edgar  County,  upon  a  certificate  of  membership 
issued  by  defendant  below,  appellant  here,  to  John  H. 
Baldwin,  providing  for  the  payment  upon  his  death  of  a 
sum  not  exceeding  $2,500,  as  a  benefit  to  his  wife  and 
children.  The  appellant  filed  the  following  plea  in  abate- 
ment. 

"  And  the  defendant,  the  Covenant  Mutual  Benefit  Asso- 
ciation of  Illinois,  by  John  Malick,  its  attorney  in  fact, 
comes  and  appears  herein  for  the  purpose  of  filing  a  plea  to 
the  writ  of  summons  issued  in  the  above  entitled  cause, 
bearing  date  May  25,  1891,  and  made  returnable  herein  to 
said  term  of  court,  and  the  service  thereon,  and  for  no 
other  purpose  whatever,  and  defends,  etc.,  and  says  :  That 
at  and  before  the  time  of  the  issuance  of  said  writ  of  sum- 
mons,  and  at  the  time  of  the  service  thereof,  and  for  ten 
days  prior  thereto,  and  at  all  times  since  the  commence- 
ment of  this  suit,  the  above  named  defendant  was  and  is  a 
corporation  organized  and  doing  business  under  the  laws  of 
the  State  of  Illinois,  for  the  sole  and  only  purpose  of  afford- 
ing and  furnishing  life  indemnity,  financial  aid  and  pecun- 
iary benefits  upon  the  death  of  a  member,  to  the  widow, 
heirs,  relatives,  legal  representatives,  or  designated  benefi- 
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claries  of  such  deceased  members,  and  further  avers  that  the 
said  defendant  association  is,  and  since  its  organization  has 
been,  conducted  by  a  board  of  managers  who  were,  and  are, 
members  thereof  elected  annually,  all  residents  of  Illinois, 
and  further  avers  that  no  annual  premitmis  are,  or  ever 
Avere,  required  by  said  defendant,  either  in  its  by-laws  or 
certificates  of  membership,  or  are  paid  to  said  defendant  by 
its  members  as  profit,  or  dividends,  or  otherwise  from 
defendant  association. 

The  defendant  further  avers  that  it  had  not  at  the  time 
of  the  commencement  of  said  suit  or  the  issuance  of  said 
writ  of  summons  knd  service  thereof,  nor  ever  had,  any  capi- 
tal stock  of  any  description  whatever,  and  further  avers 
that  since  its  said  incorporation  it  has  derived  its  money 
and  funds  to  pay  its  mortuary  claims  or  benefits  to  benefi- 
ciaries of  deceased  members,  solely  by  levying  a  mortuary 
call,  or  assessment,  upon  the  members  of  said  defendant 
association,  and  the  collection  of  the  same,  to  which  is  added 
the  expense  of  the  management,  and  in  which  the  surviving 
members  are  notified  of  the  object  for  which  the  money  is  col- 
lected, tlie  names,  addresses  and  amounts  of  certificates  of 
deceased  members,  the  amount  to  which  the  beneficiary''  is 
entitled,  and  has,  since  its  incorporation,  namely,  January  9, 
1877,  had  its  principal  office  in  the  city  of  Galesburg,  Knox 
County,  Illinois,  and  not  in  said  county  of  Edgar.  The  de- 
fendant further  avers  that  before  and  at  the  time  of  the 
commencement  of  said  suit  of  the  said  Annie  Baldwin,  and 
before  and  at  the  time  of  the  issuance  of  said  writ  of  sum- 
mons and  the  pretended  service  thereof  upon  A.  W.  Berg- 
gren,  as  its  president,  that  he,  the  said  A.  W.  Berggren,  was, 
and  from  tlience  heretofore  has  been,  and  still  is  a  resident 
of  and  residing  in  said  county  of  Knox  and  State  of  Illi- 
nois, and  not  in  the  said  county  of  Edgar,  and  that  he,  the 
said  A.  W.  Berggren,  as  president  of  the  said  defendant 
association,  or  otherwise,  was  not  found  and  served  with 
process  in  said  action  in  the  said  county  of  Edger,  but  was 
served  with  said  summons  in  the  said  countv  of  Knox.  And 
the  defendant  further  avers  that  this  action  is  not  a  local 
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action,  and  this  the  defendant  is  ready  to  verify.  Wherefore 
the  defendant  prays  judgment  if  the  court  will  take  further 
cognizance  of  the  aforesaid  action." 

A  demurrer  to  this  plea  was  sustained  by  the  Circuit 
Court.  This  presents  the  first  question  to  be  disposed  of. 
It  is  provided  by  Par.  3,  Ch.  110,  R.  S.,  that  an  action  against 
a  Hfe  or  fire  insurance  company  wherein  an  individual  may 
be  plaintiff  may  be  brought  in  the  county  where  the  plaint- 
iff resides,  and  process  may  be  sent  to  any  county  for 
service;  Appellant,  by  the  plea,  sought  to  show  that  it  was 
exempt  from  the  operation  of  this  provision  and  that  it 
might  claim  the  benefit  of  Par.  2  of  the  Practice  Act,  which 
requires  generally  the  suit  to  be  brought  in  the  county  where 
the  defendant  resides  or  mav  be  found. 

It  is  provided  by  Sec.  31,  Ch.  32,  R.  S.,  relating  to  corpo- 
rations not  for  pecuniary  profit,  after  setting  out  the  mode 
of  becoming  incorporated  and  the  powers  to  be  exercised, 
that  "  associations  and  societies  which  are  intended  to  bene- 
fit the  widows,  orphans,  heirs  and  devisees  of  deceased  mem- 
berj  thereof,  and  members  who  have  received  a  permanent 
disability,  and  where  no  annual  dues  or  premiums  are  re- 
quired, and  where  the  members  shall  receive  no  money  as 
profit  or  otherwise,  except  forpermancnt  disability,  shall  not 
be  deemed  insurance  companies." 

Assuming,  as  we  held  substantially  in  N.  W.  L.  A.  v. 
Stout,  32  111.  App.  31,  that  an  association  within  this  pro- 
vision is  exempt  from  the  operation  of  Par.  3  of  the  Prfictice 
Act,  it  will  be  seen  that  the  plea  does  not  bring  the  appellant 
within  the  exemption. 

1st.  Associations  here  designated,  can  extend  benefits  to 
none  except  widows,  orphans,  heirs  and  devisees  of  deceased 
members,  and  members  who  have  received  a  permanent  dis- 
ability, whereas  the  plea  asserts  that  this  association  was 
organized  fpr  the  purpose  of  furnishing  life  indemnity,  finan- 
cial aid  and  pecuniary  benefits  upon  the  death  of  a  member 
to  the  widow,  heirs,  relatives,  legal  representatives  or  desig- 
nated beneficiaries  of  such  deceased  members. 

It  extends  its  assistance  to  relatives,  legal  representatives 
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and  designated  beneficiaries,  three  classes  in  addition  to  those 
specified  in  the  quoted  stiitute. 

2d.  Whatever  may  have  been  in  the  mind  of  the  pleader, 
the  plea  fails  to  aver  that  the  members  received  no  money 
as  profit  or  otherwise  except  for  permanent  disability.  That 
this  is  an  essential  feature  of  associations  here  referred  to 
was  held  in  ComL  League  v.  The  People,  etc.,  90  HI.  IGG. 
We  will  consider  this  point  more  fully,  hereafter. 

We  understand,  however,  from  the  brief  of  appellant,  that 
reliance  is  had  upon  the  provisions  of  "  An  act  to  provide  for 
the  organization  and  management  of  corporations,  associa- 
tions or  societies  for  the  purpose  of  furnishing  life  indemnity 
or  pecuniary  benefits  to  the  beneficiaries  of  deceased  mem- 
bers," etc.,  Session  Laws  1887,  page  204. 

This  act  is  amendatory  of  an  act  passed  in  1883,  and  the 
first  section  as  amended  is  as  follows : 

"  That  corporations,  associations  or  societies  for  the  purpose 
of  furnishing  life  indemnity  or  pecuniary  benefits  upon  the 
death  of  a  member  to  the  widow,  heirs,  relatives,  legal* 
representatives  or  the  designated  beneficiaries  of  such 
deceased  member  for  the  purpose  of  furnishing  accident  or 
permanent  disability  indemnity  to  members  thereof,  and 
where  members  shall  receive  no  money  as  profit,  and  where 
the  funds  for  the  payment  of  such  benefits  shall  be  secured 
in  whole  or  in  part  by  assessment  upon  the  surviving  mem- 
bers, may  be  organized  subject  to  the  conditions  hereinafter 
provided." 

The  next  section  provides  the  form  for  the  preliminary 
certificate  to  be  filed  with  the  auditor,  showing,  among  other 
things,  that  "  hoiiafide  applications  have  been  secured  for  at 
least  $500,000,  by  not  less  than  five  hundred  persons,"  etc., 
and  that  the  money  required  to  be  advanced  is  on  deposit  in 
some  solvent  bank  ready  to  be  transferred  to  the  corporate 
treasury.  The  next  section  provides  for  a  certificate  of 
organization  to  be  issued  by  the  auditor,  and  it  further  pro- 
vides that  any  association  organized  under  the  act  of  1872,  as 
amended  by  the  act  of  1874,  L  <?.,  Ch.  32,  R.  S.,  first  herein 
referred  to,  "  for  the  purpose  of  benefiting  widows,  orphans, 
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heirs  and  devisees  of  deceased  members,  may  in  like  manner 
amend  its  articles  of  association  in  conformity  to  the  pro- 
visions of  this  act. 

Other  provisions  as  to  the  manner  of  transacting  business 
not  important  in  this  connection  are  contained  in  sections 
4, 5,  6,  7  and  8.  Section  9  declares  that  "  All  corporations, 
associations  or  societies  organized  Under  the  provisions  of  this 
act,  or  that  have  heretofore  been  organized  within  this  State 
under  any  charter,  compact  or  agreement,  or  statute  of  this 
State,  for  the  purpose  of  furnishing  life,  accident  or  per- 
manent disability  indemnity,  or  mortuary  benefit,  on  the 
assessment  plan,  in  accordance  with  the  provisions  of  the  first 
section  of  the  act,  shall  not  be  deemed  insurance  companies 
nor  subject  to  the  laws  of  this  St^te  relating  thereto,  but 
shall  comply  with  and  conform  to  all  the  requirements  and 
provisions  of  this  act." 

Then  follow  various  provisions,  requiring  reports  to  be 
made  to  the  auditor  of  public  accounts,  and  conferring  ex. 
tensive  powers  upon  him  for  the  purpose  of  securing  the 
proper  conduct  of  the  affairs  of  such  associations,  and  the' 
protection  of  those  holding  certificates  of  membershiptherein. 

Assuming  for  the  present  purpose,  that  the  terms  of  sec- 
tion 9,  above  quoted,  exempt  associations  incor])orated  under 
the  act  from  the  provisions  of  Par.  3  of  the  Practice  Act,  the 
question  is  whether  the  plea  brings  the  appellant  within  this 
act.  It  must  appear  (says  Sec.  9)  that  the  association  is  or- 
ganized "  for  the  purpose  of  furnishing  indemnity  or  mor- 
tuary benefit  on  the  assessment  plan,  in  accordance  with  the 
provisions  of  the  first  section  of  this  act."  Turning  back 
to  section  1,  we  find  it  is  a  necessary  condition  that  "  mem- 
bers shall  receive  no  money  as  profit." 

This  condition  is  fundamental  and  imperative.     It  is  essen- 
tially a  characteristic  of  the  associations  contemplated  in 
section  1  of  this  act,  as  it  was  of  those  referred  to  in  Sec 
31,  Ch.  32,  R.  S. 

While  this  section  1  permits  a  wider  range  of  beneficiaries 
as  set  out  in  the  plea,  it  retains  the  limitation  that  members 
shall  receive  no  money  as  profit. 

vou  xr.ix  14 
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The  object  manifestly  was,  to  create  a  corporation,  not 
for  profit,  but  merely  for  indemnity  and  mortuary  benefits. 

As  already  stated,  the  plea  contains  no  averment  to  this 
effect.  '  It  does  aver  that  the  ass(X5iation  was  organized  for 
the  sole  jmrpose  of  affording  indemnity;  that  no  annual 
premiums  are,  or  ever  were,  required  by  the  association  to 
be  paid  to  it  by  its  members,  as  profits  or  dividends  or  oth- 
erwise; that  it  has  derived  its  money  to  pay  mortuary  claims 
and  benefits,  solely  by  levying  mortuary  calls,  or  assess- 
ments, and  the  collection  of  the  same,  to  which  is  added  the 
ex])ense  of  management. 

.  Perhaps  it  might  be  argued,  that  if  these  facts  are  true 
then  the  association  is  one  not  for  profit.  It  is,  however,  a 
familiar  rule,  that  pleadings  must  not  be  argumontiitive,  but 
must  be  direct  in  their  averments.  Eule  111,  Stephen  on 
Pleading,  p.  384.  An  apt  illustration  is  found  in  an  action 
of  trespass  for  taking  and  carrying  away  the  plaintiff's  goods, 
where  the  defendant  pleaded  that  the  plaintiff  never  had  any 
goods,  upon  which  the  court  remarked — "  this  is  an  infallible 
argument  that  the  defendant  is  not  guilty,  atid  yet  it  is  no 
plea."  But  a  closer  scrutiny  of  the  plea  will  create  a  gi'avo 
doubt  as  to  the  propor  argument  to  be  drawn  from  the  lan- 
guage employed. 

AVhile  it  is  averred  that  the  association  derives  its  funds 
solely  from  mortuary  calls,  or  assessments,  it  is  not  aA^errcd 
that  these  were  not  in  excess  of  what  was  necessary  to  pro- 
vide the  indemnity  and  mortuary  benefits  for  which  the 
association  was  organized. 

It  may  be,  for  all  this  |)lea  avers,  that  an  excess  was  lev- 
ied and  collected  on  these  mortuarv  calls  and  assessments, 
and  that  a  great  surplus  was  thereby  created,  and  is  now  in 
the  corporate  treasury,  and  that  members  are  entitled  to 
t\\Q\v  pro  rata  share  of  this  fund,  which  would  be  a  profit. 
"Whether  so  or  not,  the  merit  of  this  rule  of  pleading,  as  well 
as  the  propriety  of  applying  it  here,  is  apparent.  The  court 
properly  sustained  the  demurrer  to  the  plea  in  abatement. 
The  error  assigned  upon  this  point  will  be  overruleil. 

The  plea  in  abatement  having  been  held  bad,  the  general 
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issue  was  filed,  and  a  jury  being  waived,  the  cause  was  sub- 
mitted to  the  court  The  court  found  for  plaintiff  and 
assessed  the  damages  at  $2,860.  A  motion  for  a  new  trial 
was  refused  and  judgment  was  rendered  accordingly,  from 
which  the  present  appeal  is  prosecuted. 

It  is  urged  as  error  that  the  court  refused  the  first  and  third 
propositions  of  law  presented  by  appellant. 

The  motion  for  new  trial  presented  two  grounds :  first, 
that  the  finding  was  contrary  to  the  evidence ;  second,  that 
the  finding  was  contrary  to  law.  Ko  jx)int  was  made  upon 
the  refusal  of  the  court  to  hold  said  propositions  of  law. 
Having  specifically  assigned  certain  reasons  in  the  motion 
for  a  new  trial  it  would  seem  that  the  appellant  can  not,  in 
this  court,  assign  other  reasons.  Hintz  v.  Graupner,  138  111. 
15S/  Hence  we  might  decline  to  consider  these  propositions 
of  law,  but  we  are  inclined  to  waive  this  technical  view  of 
the  matter,  inasmuch  as  the  points  raised  by  the  proposi- 
tions go  to  the  merits  of  the  case. 

The  first  proposition  was  to  the  effect  that  the  suit  should 
have  been  in  equity  and  not  at  law,  and  the  third  asserted 
that  the  failure  of  the  deceased  to  pay  mortuary  call  No.  1U2 
rendered  the  certificate  null  and  void. 

This  certificate  was  issued  April  26, 1887,  and  recited  that 
in  consideration  of  the  representations  and  agreements  made 
in  the  application  for  membership  and  the  sum  of  seven 
dollars  paid  as  a  membership  fee,  "  and  of  the  payment  of 
such  further  amounts  for  mortuary  assessments,  expenses  and 
collection  costs  as  may  be  required  in  accordance  with  the 
conditions  hereafter  expressed,"  the  siiid  John  H.  Baldwin 
was  constituted  a  member  of  said  association  with  all  the 
rights  and  privileges  of  the  same,  and  that  upon  his  death, 
he  having  complied  with  all  the  conditions  of  the  certificate, 
an  assessment  should  be  levied  upon  the  other  members  of 
the  association,  and  the  sum  realized,  to  the  amount  of 
$2,500,  should  be  paid  as  a  benefit  to  his  wife  and  children. 

The  conditions  referred  to  required  the  certificate  holder 
to  pay  a  mortuary  assessment  on  the  death  of  each  member 
of  the  association  of  $1,  or  such  proportional  part  thereof  as 


212  Appellate  Courts  of  Illinois. 

Vol.  49.]         Covenant  Mutual  Benefit  Ass'n  v.  Baldwin. 

might  be  necessiiry  to  raise  the  sura  required  for  tlie  pay- 
ment of  the  claim,  and  to  pay  in  addition  such  further  assess- 
ments as  might  be  made  by  the  directors  or  managers  for 
expenses  and  collection,  costs  not  exceeding  twenty-four  cents 
per  month;  said  mortuary  and  expense  assessments  were  to  be 
forwarded  within  thirty  davs  from  the  date  of  notice  thereof, 
and  if  not  received  within  such  time  by  the  association  the 
certificate  was  to  be  null  and  void. 

It  was  further  provided  that  the  application  for  member- 
ship and  the  certificate  should  constitute  the  complete  and 
only  contract  between  the  certificate  holder  and  the  associa- 
tion;  that  no  suit  or  proceedings  should  be  brought  upon  said 
contract,  except  in  equity,  nor  should  any  action  be  main- 
taineil,  except  within  one  year  from  the  death  of  the  certifi- 
cate holder. 

The  certificate  holder  agreed  to  pay  such  mortuary  assess- 
ments as  were  necessary  to  meet  claims  arising  upon  the 
death  of  other  certificate  holders,  not  exceeding  one  dollar 
upon  each  death. 

It  is  shown  that  the  directors  of  the  association  adopted 
a  by-law,  under  which  assessments  were  made  in  excess  of 
the  amount  necessary  for  such  purposes,  and  that  a  fund 
was  thus  accumulated  amounting  at  the  time  of  Baldwin's 
death  to  nearly  $380,000. 

This  excess  was  nearly  ten  per  cent  of  the  assessments. 
In  other  words,  but  little  more  than  ninety  per  cent  of  the 
mortuary  assessments  paid  by  Baldwin  was  applied  to  the 
payment  of  death  claims.  The  residue  went  to  make  up 
the  accumulation  or  reserve  fund  then  in  the  hands  of  the 
association.  lie  paid  all  the  assessments  made  except  the 
last,  No.  102,  which  was  made  a  short  time  before  his  death, 
and  which  he  neglected,  or  declined,  to  pay.  The  amount 
overpaid  by  him  on  previous  assessments  was  more  than  the 
amount  of  this  unpaid  assessment,  and  the  question  is 
^vhether  his  failure  to  pay  this  last  assessment  should  avoid 
his  certificate. 

The  contract  between  the  parties  was  contained  in  the 
application,  and  in  the  certificate,  and  so  long  as  the  assess- 
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ments  were  made  accordingly,  the  certificate  holder  was 
bound  to  pay  them,  and  a  failure  therein  would  work  a 
forfeiture;  but  the  directors  could  not,  without  his  consent, 
change  the  contract  If  they  even  had  the  power  conferred 
upon  them  to  pass  any  by-laws,  which  is  not  shown,  they 
could  pass  none  to  his  injury  in  contravention  of  the  terms 
of  the  contract.  And  if,  in  making  assessments  for  mor- 
tuary purposes  more  was  required  and  collected  than  was 
authorized  by  the  contract,  the  excess  would  stand  to  his 
credit.  Under  such  circumstances  he  might  well  decline  to 
pay  until  the  amount  thus  to  his  credit  was  equaled  by  un- 
paid assessments. 

We  are  of  opinion  the  failure  to  pay  assessment  No.  102 
did  not  render  the  certificate  null  and  void. 

The  next  question  is,  whether  the  plaintiffs  were  bound  to 
proceed  in  chancery. 

Without  discussing  the  point  as  to  how  far  the  jurisdic- 
tion of  a  court  and  the  form  of  action  may  be  affected  by 
the  tonus  of  an  agreement  between  contracting  parties,  we 
think  it  is  clear  that  in  this  instance  the  remedy  at  law  was 
well  chosen. 

The  stipulation  that  no  suit  or  proceedings  should  be 
brought  except  in  equity,  in  view  of  what  went  before, 
that  is,  that  upon  the  death  of  the  certificate  holder  the 
association  should  levy  a  mortuary  assessment  uj)on  the 
surviving  members,  and  pay  the  proceeds,  not  exceeding 
$2,500,  to  the  beneficiaries,  and  for  a  failure  to  make  such 
levy,  if  there  was  no  surplus,  and  if  there  was  no  reason 
why  such  a  levy  could  be  successfully  resisted  by  the  sur- 
vivors, the  remedy  is  in  chancery,  was  an  apt  one.  But  in  the 
present  instance  the  ireason,  which  we  have  seen  justified 
Baldwin  in  failing  to  pay  the  last  assessment  made  upon  him, 
would  have  justified  those  who  survived  him,  in  a  refusal 
to  pay  an  assessment  on  account  of  his  certificate.  Accord- 
ing to  the  evidence  all  had  paid  the  excessive  assessments, 
and  the  result  was  an  immense  surplus. 

Had  the  plaintiffs  filed  a  bill  against  the  association  re- 
quiring it  to  make  the  assessment,  no  such  relief  could  have 
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been  had  for  the  reason  stated.  The  remedy  obviously  was 
that  the  association  should  pay  from  the  funds  then  on 
hand,  derived  from  over-assessments.  . 

This  clause  in  the  certificate,  providing  for  a  specific  rem- 
edy in  equity,  was  based  upon  the  theory  that  an  assess- 
ment, would  be  necessary  and  collectible.  When,  by  the 
action  of  the  association,  the  situation  was  so  changed  that 
it  would  have  no  rifi^ht  to  make  an  assessment  in  payment 
of  this  certificate,  because  by  reason  of  the  surplus  none 
was  necessary,  this  condition  was  abrogated,  and  under 
such  circumstances  the  beneficiaries  were  remitted  to  the 
api)ropriate  proceeding  at  law.  One  of  the  counts  of  the 
declaration  set  up  substantially  this  state  of  facts. 

]No  demurrer  was  interposed  thereto,  and  it  may  well  be 
doubted  whether  the  api>ellant  ought  to  be  allowed  to  raise 
the  question  as  to  the  form  of  action  for  the  first  time  in 
this  court. 

It  is  frequently  ruled  that  where  the  proceeding  is  in 
chancery,  the  objection  that  it  should  have  been  at  law 
can  not  be  presented  for  the  firet  time  in  an  appellate  tri- 
bunal. 

But  waiving  this,  we  are  of  opinion  the  error  assigned  on 
this  point  should  be  overruled. 

It  is  also  urged  as  error,  that  the  judgment  was  in  favor 
of  Anna  Baldwin  alone,  when  the  suit  was  in  behalf  of 
Anna  Baldwin  and  the  children,  Nettie,  Rush,  Ruble  and 
John,  by  Charles  Lamb,  their  next  friend.  The  suit  was 
brought  originally  in  the  name  of  Anna  Baldwin  alone. 
The  declaration  was  so  drawn.  On  the  trial  the  appellant 
objected  to  the  introduction  of  the  certificate  of  member- 
ship, because  it  was  payable  to  tlie  wife  and  children, 
whereas  the  suit  was  in  the  name  of  the  wife  only,  where- 
upon leave  was  granted  to  amend  the  declaration,  introduc- 
ing the  children  as  co-plaintiffs,  and  averring  their  interest 
in  the  subject-matter  of  the  suit,  and  the  trial  proceeded. 
Proof  was  made  that  the  persons  so  named  were  the  chil- 
dren of  the  deceased. 

The  case  was  taken  under  advisement,  and  at  the  next 
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term  the  record  shows  that  "  the  court  being  fully  advised, 
does  find  for  the  plaintiff,  and  assesses  her  damages  at 
$2,S0i>,''  and  the  motion  for  new  trial  being  heard  and  over- 
ruled, it  was  "adjudged  that  the  said  plaintiff  do  have  and 
recover  against  the  defendant,  the  sum  of  twenty-eight 
hundred  and  sixty  dollars,  her  damages  so  found  and  as- 
sessed, and  also  her  costs  and  charges  in  this  suit  expended," 
etc. 

No  objection  was  suggested  below,  by  appellant,  based 
upon  this  point.  It  appears  that  in  most  of  the  papers  filed 
in  the  case,  even  after  the  amendment  was  made  introduc- 
ing additional  plaintiffs,  the  cause  was  styled  as  though 
there  was  but  a  single  plaintiff,  to  wit,  Anna  lialdwin. 
The  order  of  court  containing  the  final  judgment,  the 
motion  for  new  trial,  the  bill  of  exceptions,  and  indeed  the 
appeal  bond,  are  all  so  entitled,  and  the  case  is  so  styled 
in  this  court.  Manifestly,  this  is  but  a  clerical  error.  After 
the  court  allowed  the  amendment  of  the  declaration,  the 
cause  was  in  fact  prosecuted  by  all  the  plaintiffs  therein 
named,  and  because  the  judgment  is  in  favor  of  the  plaintiff 
— in  the  singular  number — and  the  pei'sonal  pronoun  ''her" 
is  used  instead  of  "  their,"  is  no  reason  for  setting  aside  the 
finding  and  judgment  of  the  court. 

Had  the  misUike  been  observed  and  the  attention  of  the 
court  called  to  it,  the  necessary  correction  would  have  been 
made,  as  a  matter  of  course. 

We  are  disposed  to  regard  this  error  as  wholly  unimpor- 
tant, and  that  the  judgment  should  be  deemed  and  treate<l 
as  a  judgment  in  favor  of  all  the  real  parties  plaintiff;  but 
to  save  all  question  as  to  the  identity  of  the  case,  and  to 
the  end  that  the  judgment  may  be  a  certain  adjudication  of 
the  matter  in  controversy,  the  style  of  the  cause  will  be  so 
amended  here  as  to  show  the  names  of  aU  the  parties  plaint- 
iff, and  an  order  will  be  entered  directing  the  Circuit  Court 
to  make  such  verbal  correction  of  its  records  as  may  be  nee- 
essary  for  the  same  purpose. 

We  find  no  subsUmtial  error  in  the  record. 

The  judgment  will  be  affirmed,  with  special  directions  as 
to  the  amendment  of  the  record.    Affirmed. 
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Opinion  by  the  Court  on  Rehearing. 

A  petition  for  rehearing  has  been  filed,  in  which  it  is  rep- 
resented that  by  mistake,  the  plea  in  abatement  was  imper- 
fectly set  out  in  the  transcript,  and  that  the  plea  contained 
an  averment  not  appearing  in  the  transcript,  as  follows : 

"  And  further  avers  that  no  member  has  ever  received  any 
money  as  profit  or  dividends  or  otherwise,  from  defendant 
association." 

The  petition  is  supported  in  this  respect  by  the  aflSdavit 
of  counsel  and  the  certificate  of  the  circuit  clerk,  and  it  is 
suggested  that  a  rehearing  should  be  allowed  to  the  end 
that  the  transcript  may  be  so  amended  as  to  show  a  true 
copy  of  the  plea.  Without  discussing  the  propriety  of  the 
action  proposed  as  a  matter  of  practice,  we  are  not  inclined 
to  assent  to  it  in  this  instance  for  the  reason  that  we  are  un- 
able to  consider  the  plea  good,  even  though  it  may  aver  as 
alleged. 

By  the  terms  of  Sec.  31,  Ch.  32,  R.  S.,  as  well  as  Sec.  1  of 
the  act  of  1887,  the  phrase,  "  where  the  members  shall  re- 
ceive no  money  as  profit,"  is  descriptive  of  an  essential  char- 
acteristic of  th^  organizations  in  view.  It  was  intended  by 
the  lawmaker  that  the  rule  thus  stated  should  be  a  part  of 
the  settled  policy  and  practice  of  such  organizations,  not  to 
be  departed  from.  This  plea,  with  the  averment  in  question, 
merely  declares  that  "no  member  ever  has  received  any 
money  as  profit,"  etc.,  but  it  does  not  aver  that  such  was 
the  rule  and  policy  of  the  corporation. 

For  all  that  is  averred  it  may  be  entirely  within  the  scope 
and  power  and  purpose  of  the  corporation  to  pay  profits  in 
the  shape  of  dividends  or  otherwise,  to  the  members,  when- 
ever the  directors  may  find  it  convenient  and  advisable  to 
do  so. 

Again,  a  further  inspection  of  the  plea  shows  this  corpo- 
ration was  organized  January  9,  1877,  presumably  under 
the  provisions  of  Ch.  32,  R.  S.,  and  long  before  the  passage 
of  the  act  of  1883,  which  was  amended  in  1887. 

It  is  not  averred  that  the  corporation  thus  organized 
availed  itself  of  the  provisions  of  the  last  named  enactment, 
and  it  is  to  be  presumed  that  it  did  not. 
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Existing  presumably  under  the  provisions  of  Ch.  32,  it 
can  not  extend  its  benefits  to  classes  not  enumerated  in  Sec. 
31  thereof,  and  so  the  plea  is  obnoxious  to  the  first  objec- 
tion stated  in  the  opinion,  heretofore  filed. 

No  other  points  are  urged  in  the  petition  and  the  rehear- 
ing will  be  denied. 
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1.  Conspiracy. — Statement  of  the  facts  constituting  the  offense,  is 
contained  in  the  opinion  of  the  court. 

2.  Evidence — Statements  Made  at  the  Time  of  Doing  an  Act. — The 
statement  of  a  party,  made  at  the  time  of  doing  an  act,  may  be  shown 
in  evidence  in  connection  with,  and  ajs  a  part  of  the  act.  So,  where  a 
party,  claiming  to  have  deposited  a  sum  of  money  in  a  bank  to  the 
credit  of  a  third  party,  a  clerk  of  the  bank  who  testified  that  no  money 
had  been  deposited  to  the  credit  of  said  party,  was  asked,  on  cross- 
examination,  whether,  at  about  the  time  in  question,  a  deposit  had  been 
made,  and,  having  answered  in  the  aflftrmative, .  he  was  then  asked, 
"  What  was  said  at  the  time  by  the  party  making  the  deposit?  "  It  was 
held,  that  an  objection  to  the  question  was  properly  overruled. 

3.  Evidence — Contents  of  a  Lost  Letter. — A  witness,  upon  the  trial  of 
two  persons  upon  the  charge  of  conspiracy,  was  permitted  to  testify  to 
the  contents  of  a  letter  written  to  her  by  one  of  the  defendants.  It  ap- 
peared from  the  evidence  of  the  witness  that  this  defendant  had  been 
in  correspondence  with  her  for  some  time,  in  regard  to  the  sale  of  cer- 
tain property,  and  when  the  other  defendant  visited  her  for  the  purpose 
of  procuring  a  bill  of  sale  of  the  property,  he  took  the  letter  from  a 
basket  in  her  room.  Under  this  state  of  facts,  it  wa^  held  proi)er  to  al- 
low proof  of  the  contents  of  the  letter,  it  sufficiently  appearing  that  the 
defendants  were  acting  in  concert. 

4.  Conspiracy — Failure  to  Accomplish  the  Common  Purpose. — 
Where  an  indictment  for  a  conspiracy  sufficiently  charges  the  offense, 
and  it  sufficiently  appears  from  the  evidence  that  the  defendants 
were  acting  in  concert,  the  fact  that  they  did  not  succeed  in  accom- 
plishing their  purpose,  does  not  affect  the  question.    Conspiracy  to  do  a 
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thing,  and  an  effort  made  to  carry  out  a  common  purpose,  may  be  suffi- 
cient to  constitute  the  charge  of  conspiracy;  it  not  being  necessary  for 
the  conspirators  to  succeed  in  their  design. 

5.  Instructions  Based  upon  Evidence. — Instructions  should  be  given 
with  reference  to  the  facts  of  the  case.  So,  where  the  proofs  showed 
that  two  persons  took  possession  of  a  building  by  direction  of  the  agent 
of  the  owner,  who  proposed  to  sell  it  and  to  execute  a  conveyance  of  it 
to  them,  both  parties  treating  the  same  as  p3rsonal  pro]:)ertx,  and  as 
severed  from  the  land,  an  instruction  stating — '*  If  one  person  takes 
possession  of  and  makes  improvements  on  the  real  estate  of  another 
without  authority  of  tjie  owner,  such  improvements  inure  to  the  benefit 
of  the  owner,  and  the  pei'son  so  taking  i3ossession  does  not  thereby  take 
a  valid  claim  in  law  on  such  real  estate;  and  if,  in  such  cases,  the 
ownei>8ells  the  i)roperty  on  fraudulent  pretenses  or  misrepresentations 
made  to  him  by  her,  this  is  not  obtaining  property  from  tlie  person 
taking  possession  as  aforesaid  by  false  pretenses,"  is  not  proper. 

6.  Improvements,  etc. —  When  Tliey  Do  Not  Inure  to  the  Owner  of  the 
Land. — Where  a  person  takes  possession  of  a  building  by  direction  of  the 
agent  of  the  owner,  and  with  the  understanding  that  he  is  to  have  a  bill 
of  sale  of  the  same  at  an  agreed  price,  both  persons  treating  it  as  per- 
sonal property,  and  as  severed  and  disconnected  from  the  land,  and  a 
license  to  use  the  land,  then  such  person  can  enter  on  such  land  and 
make  improvements  without  such  improvements  becoming  the  property 
of  the  owner  of  the  fee. 

7.  Instructions  Based  on  Papficidar  harts  of  the  Evidence. — An  in- 
struction predicated  upon  a  pai*ticular  part  of  the  evidence,  and  which 
selects  out  a  single  feature,  on  which  it  is  based,  and  ignores  other  evi- 
dence, or  which  selects  a  particular  branch  of  the  testimony  and  calls 
specific  attention  to  it  without  alluding  to  the  gist  of  the  main  question 
at  issue,  and  seeks  to  make  the  case  turn  on  relative  rights  not  in  issue, 
is  improper. 

Memorandnm. — Indictment  for  a  conspiracy.  Appeal  from  a  convic- 
tion in  the  Circuit  Court  of  Clay  County;  the  Hon.  Carroll  C.  Bogqs, 
Judge.  Heard  in  this  court  at  the  August  term,  A.  D.  1892,  £ind  af- 
firmed.   Opinion  filed  September  8,  1893, 

The  opinion  states  the  case. 
EuFus  Cope,  for  appellants. 

Appellees'  Brief,  H.  W.  Shriner,  State's  Attorney. 

There  may  be  a  conspiracy  to  do  a  thing,  although  the 
accomplishment  of  it  may  be  impossible.  Ochs  v.  People, 
124  IIL  399. 
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As  to  the  law  bearing  upon  the  evidence  to  show  a  con- 
spiracy, see  3  Greenleaf,  Sec.  93;  Wharton  on  Criminal  Law, 
Sec.  139S;  State  v.  Sterling,  3i  Iowa,  443;  Cowen  v.  People, 
14  IlL  348. 

To  constitute  the  crime  of  conspiracy  it  is  not  necessary 
that  the  conspirators  should  succeed  in  their  design,  nor  is 
any  overt  act  necessary  to  complete  the  crime.  The  offense 
is  complete  the  moment  the  plan  is  made  to  pursue  the  com- 
mon purpose.  State  v.  Kipley,  31  Me.  386;  Alderman  v. 
People,  4  Mich.  414;  State  v.  PuUe,  12  Minn.  104;  State  v. 
Straw,  42  N.  H.  393. 

OpmioN  OF  THE  Court,  Phillips,  P.  J. 

This  is  an  indictment  against  appellants  for  a  conspiracy. 
Sarah  Hawkins,  a  resident  of  the  State  of  Indiana,  was  the 
owner  of  a  certain  building  in  Flora,  Illinois,  which  she 
oflfered  for  sale,  and  appellant,  William  E.  Kichey,  was  her 
agent.  Hirsh  Ettleson  and  Hugh  McGee  were  desirous  of 
obtaining  the  building  for  the  purpose  of  establishing  an 
evaporating  business.  Eichey,  as  agent  for  Mrs.  Hawkins, 
directed  Ettleson  and  McGee  to  take  possession  of  the  build- 
ing, and  stated  that  a  bill  of  sale  would  be  made  by  Mrs. 
Hawkins  to  them  for  the  same,  for  the  price  and  considera- 
tion of  $200,  and  after  they  took  possession  they  expended 
on  the  building  the  sum  of  about  $1,000  in  repairs  and  get- 
ting it  ready  for  their  evaporation  business,  and  had  prom- 
ised Richey,  as  agent  for  Mrs.  Hawkins,  that  they  would 
pay  her  the  §200  therefor.  Eichey  was  to  procure  the  bill 
of  sale.  The  contract  price  was  finally  agreed  upon  and  bill 
of  sale  made  out  and  sent  to  Mrs.  Hawkins  with  instructions 
to  sign  and  send  it  to  First  Kational  Bank. 

The  bill  of  sale  was  made  out  on  the  7th  ^ay  of  August, 
for  the  conveyance  of  the  property  to  Ettleson,  and  it  Avas 
inclosed  to  Mrs.  Hawkins,  and  she  asked  to  sign  it,  and 
send  it  to  First  National  Bank,  at  Flora,  to  be  delivered,  on 
payment  of  $200.  Mrs.  Hawkins  signed  the  bill  of  sale,  and 
sent  it  to  Eichey,  as  her  agent.  Ettleson  from  time  to  time 
inquired  of  Eichey  as  to  whether  the  bill  of  sale  had  been 
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returned,  and  he  replied  that  he  did  not  know,  and  instead 
of  delivering  the  bill  of  sale  to  Ettleson,  delivered  it  to 
ifedley,  his  co-defendant,  and  at  the  same  time  delivered  a 
letter  addressed  to  Mrs.  Hawkins,  in  which  he  stated  that 
Ettleson  and  McGee  had  failed,  and  had  gone  to  Chicago, 
and  introducing  Medley,  and  advising  her  to  take  $175, 
for  the  building,  Eichey  then  well  knowing  that  Ettleson 
and  McGee  were  still  preparing  for  their  business,  and  were 
almost  daily  inquiring  for  the  bill  of  sale,  and  had  already 
expended  the  sum  of  about  $1,000  in  fitting  up  said  build- 
ing. Medley,  after  procuring  the  bill  of  sale,  claimed  the 
property  from  Ettleson  and  McGee,  and  ordered  them 
to  do  nothing  toward  removing  any  part  of  the  machinery 
or  repaire  put  on  the  building  by  them.  The  indictment 
substantially  sets  forth  the  ownership  of  the  property  as 
being  acquired  by  Ettleson  and  McGee,  who  had  taken  pos- 
session of  the  same,  and  transformed  it  at  an  expense  of 
more  than  $2,000,  into  an  evaporating  establishment,  upon 
the  promise  of  Sarah  Hawkins,  through  her  agent,  that 
a  bill  of  sale  of  the  property  should  be  delivered  to  Ettle- 
son on  the  payment  to  the  agent  of  $200,  and  that 
Ettleson  stood  ready  and  willing  to  pay  the  sum  of  $200 
upon  the  presentation  of  the  bill  of  sale,  and  the  defendants 
feloniously  conspired  to  obtain  the  establishment  from 
Ettleson  and  McGee  by  false  pretenses  to  them  and  Sarah 
Hawkins,  with  an  intent  to  cheat  and  defraud  Ettleson  and 
McGee.  It  sufficiently  appears  that  Ettleson  placed  in  the 
bank  the  sum  of  $200,  to  be  used  in  paying  for  the  prop- 
erty. 

Ettleson,  when  called  as  a  witness,  stated  that  he  had 
deposited  $200  in  the  bank  to  the  credit  of  Mrs.  Hawkins 
to  pay  for  the  property,  and  one  of  the  clerks  of  the  bank, 
being  called  by  defense,  testified  that  no  money  had  been 
deposited  by  Ettleson  to  the  credit  of  Mrs.  Hawkins,  but  on 
cross-examination  was  asked  whether  at  about  the  time 
mentioned,  as  stated  by  Ettleson,  a  deposit  of  $200  had  been 
made,  and  answered  in  the  affirmative,  and  was  then  asked 
as  to  what  was  said  by  Ettleson  at  the  time  of  such  deposit, 
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which  was  objected  to  and  objection  overruled,  and   the  i 

defendants  then  and  there  excepted.  And  thereupon  the 
witness  answered :  "  This  is  to  buy  that  property.''  The 
admission  of  this  evidence  is  assigned  as  error.  The  state- 
ment of  a  party  made  at  the  time  of  doincr  an  act  may  be 
shown  in  evidence  in  connection  with,  and  as  part  of  that  act, 
and  it  was  not  error  to  allow  the  question  to  be  answered.  It 
is  further  insisted  that  the  court  erred  in  allowing  the  witness, 
Sarah  Hawkins,  to  testifv  to  the  contents  of  a  letter  writ- 
ten  her  by  Richey.  Her  evidence  discloses  the  fact  that 
Richey  had  been  in  correspondence  with  her,  and  when 
Medley,  one  of  the  defendants,  visited  her  for  the  purpose  of 
trying  to  procure  a  bill  of  sale  for  the  property,  a  letter  from 
Richey  to  her  delivered,  and  by  her  placid  in  a  work 
basket  in  her  room,  where  Medley  was  then  sitting,  with 
another  written  by  Richey,  she  says  was  taken  from  the 
basket  by  Medley.  Under  that  state  of  facts,  where  the 
letter  was  thus  taken  possession  of  by  one  of  the  defendants 
as  appears  from  this  evidence,  it  was  proper  to  allow  proof 
of  the  contents  of  the  letter,  and  the  admission  of  that  evi- 
dence was  not  error. 

It  sufficiently  appears  from  this  evidence  that  Richey  and 
Medley  were  acting  in  concert  for  the  purpose  of  endeavor- 
ing to  procure  the  title  to  the  proj^erty  and  get  possession 
of  the  property,  which  was  greatly  increased  in  value  by  the 
expenditures  made  by  Ettleson  and  McGee,  and  the  indict- 
ment sufficiently  charges  the  offense  and  ownership  of  the 
property;  and  the  fact  that  thCy  did  not  succeed  in  procur- 
ing the  titlp,  or  did  not  succeed  in  getting  possession  of  it, 
does  not  affect  the  question. 

Conspiracy  to  do  a  thing,  and  an  effort  made  to  carry 
out  that  common  purpose,  may  be  sufficient  to  constitute" 
the  charge  of  conspiracy,  it  not  being  necessary  for  the 
conspirators  to  succeed  in  their  design.  The  defendant 
asked  the  court  to  instruct  the  jury,  if  one  person  takes 
possession  of  and  makes  improvements  on  real  estate  with- 
out authority  of  the  owner,  such  improvements  inure  to 
the  benefit  of  the  owner,  and  the  person  so  taking  posses- 
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sion  does  not  thereby  take  a  valid  claim  in  law  on  such 
real  esUite;  and  if,  in  such  cases,  the  owner  sell  the  prop- 
erty on  fraudulent  pretenses,  or  misrepresentations,  made 
to  him  by  her,  this  is  not  obtaining  property  from  the  per- 
son taking  possession,  as  aforesaid,  by  false  pretenses,  which 
instruction  the  court  modified  by  striking  out  the  words 
"  authority  from  the  owner,"  and  inserting  in  lieu  thereof 
"in good  faith,  believing  they  have  a  right  to  do  so,"  and  to 
the  modification  of  that  instruction  the  defendants  then 
and  there  excepted.  Instructions  should  bo  given  with 
reference  to  the  facts  of  the  case,  and  if  Ettleson  and 
McGee  entered  into  possession  of  the  property  by  direction 
of  the  agent  of  the  owner  thereof,  who  proposed  to  sell  the 
building,  and  execute  a  bill  of  sale  therefor,  and  both  par- 
ties treated  same  as  personal  property,  and  as  severed  and 
disconnected  from  the  land,  and  a  license  to  use  the  land, 
then  Ettleson  and  lIcGee  could  enter  on  such  land  and 
make  improvements,  without  such  improvements  becoming 
the  property  of  the  owner.of  tlie  fee,  and  hence  tlie  modi- 
fication of  the  instruction  was  not  erroneous.  It  is  also 
insisted  that  the  court  erred  in  refusing  the  eighth  instruc- 
tion, Avhich  was  as  follows : 

"  In  the  second  count  of  the  indictment  it  is  charged  that 
Richev  received  a  certain  bill  of  sale,  made  by  Sarah 
Hawkins  to  one  Ettleson,  and  in  regard  to  said  bill  of  sale  ho 
acted  as  agent  of  Mrs.  Hawkins;  but  if  it  ai)pears  tliat  it 
was  sent  to  him  not  at  his  own  instance,  and  in  disregard 
of  his  direction,  he  did  not  become  ai!:ent  by  virtue  of  the 
bill  of  sale  being  sent  to  him  through  the  mail,  and  he  haxl 
a  right  to  return  it."  This  instruction  is  on  a  particular 
part  of  the  evidence,  and  selects  out  a  single  feature,  on 
which  it  was  based,  and  ignored  other  evidence,  and  hence 
its  refusal  was  not  erroneous. 

Errors  are  assigned  in  refusal  of  the  ninth  instruction, 
which  was  as  follows :  "  The  obtaining  of  a  bill  of  sale  from 
Mrs.  Hawkins  for  the  building  that  was  standing  on  her 
lands,  does  not  constitute  the  olfense.  But,  in  order  to  make 
out  the  offense,  it  must  appear  that  Ettleson  and  McGeo 
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actually  had  an  interest  of  ownership  in  the  property  in 
question,  and  if  their  interest  depends  upon  a  conveyance 
by  bill  of  sale  from  Mrs.  Sarah  Hawkins,  which  bill  of  sale 
had  not  yet  been  delivered,  this  is  not  suificient  to  answer 
the  description  of  the  offense  charged  in  the  indictment, 
and  in  such  case  you  must  find  defendants  not  guilty." 

The  charge  in  the  indictment  is  conspiracy  to  defraud 
Ettleson  and  McGee.  The  evidence  in  the  recoi-d  shows 
that  Richey,as  agent,  stated  the  price  at  which  the  building 
could  be  purchased,  and,  as  agent,  authorized  Ettleson  and 
McGee  to  enter  into  possession,  and  by  reason  of  informa- 
tion conveyed  to  the  owner  of  the  projierty  that  was  ac- 
cepted by  her,  she  made  a  bill  of  sale,  and  sent  it  to  her 
agent  to  bo  delivered,  and  that  agent,  conspirinof  with 
Medley,  delivered  the  bill  of  sale  to  Medley,  and  sought  to 
have  it  returned  to  Mrs.  Hawkins,  and  procure  her  bill  of 
sale  to  be  made  to  Me<iley,  and  the  ninth  instruction  sought 
to  narrow  the  evidence  to  the  fact  that  the  bill  of  sale  to 
Ettleson  and  McGee  had  not  been  delivered,  and  it  was  not 
error  to  refuse  that  instruction. 

The  tenth  instruction,  the  refusal. of  which  is  assigned  as 
error,  is :  "  If  it  appears,  from  the  evidence,  that  Ettleson 
and  McGee  took  possession  of  the  property  in  question, 
relying  on  the  telegram  of  Mrs.  Hawkins  that  she  wantetl 
8200  for  the  frame,  and  that  no  purchase  was  ever  consum- 
mated, and  that  no  other  contract  for  the  property  was 
ever  consummated,  then  defendants  are  not  liable,  under 
the  indictment,  for  obtaining  a  bill  of  sale  from  Mrs.  Haw- 
kins to  defendant  Medley,  though  obtained  by  misrepre- 
sentation. Ettleson  and  McGee,  under  such  circumstances, 
w^ould  have  no  legal  ground  to  object  to  the  sale  from  Mrs. 
Hawkins  to  defendant  Medley,  even  though  such  sale  was 
procured  through  false  representations  made  to  her."  This 
instruction  is  objectionable  for  the  same  reason  as  the 
eighth  instruction,  as  it  selects  a  particular  part  of  the  evi- 
dence, and  entirely  disregards  the  question  as  to  whether 
tlie  conspiracy  was  to  defraud  Ettleson  and  McGee.  The 
eleventh  instruction,  the  refusal  of  which  is  assigned  as 
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error,  was :  "  Two  telegrams  read  in  evidence,  though  sent 
and  received  by  the  parties  to  whom  sent,  did  not  constitute 
a  sale  of  the  premises,  and  Ettleson  and  McGee  could  not 
acquire  any  interest  in  said  property  by  reason  of  said  tele- 
gram alone,  and  if  they  went  into  the  possession  of  the 
property  only  on  the  authority  of  said  telegram,  they  took 
the  chances  of  being  dispossessed,  and  the  owner  of  the 
proj>erty  had  the  right  to  sell  it  to  any  one  else,  regardless 
of  tbera."  Like  the  eighth  and  tenth  instruction,  this  se- 
lects a  particular  branch  of  the  testimony  ai^d  calls  specific 
attention  to  it,  without  alluding  to  the  gist  of  the  question 
charged  in  the  indictment,  and  seeks  to  make  the  case  turn 
on  the  relative  rights  of  Ettleson  and  McGee  with  Mrs. 
Hawkins. 

It  was  riot  error  to  refuse  the  eighth,  ninth,  tenth  and 
eleventh  instructions.  The  evidence  sustains  the  verdict, 
and  we  find  no  error  in  the  record.  The  judgment  is 
affirmed. 


Ohio  &  Mississippi  Ry.  Co.  v.  The  People,  etc.  Ihq.  m 

1.  Pleading — Allegations  of  Time  and  Plac3. — In  an  action  against  a 
railroad  cx>nipany,  for  violation  of  the  statute  requiring  the  engineer  or 
fireman  of  any  locomotive  engine  to  ring  a  bell  or  sound  a  whistle  before 
crossing  a  public  highway,  a  declaration  containing  four  counts,  charg- 
ing in  substantiaUy  the  same  terms  several  violations  of  the  statute, 
and  stating  the  time  of  the  violations  as  November  30,  1892,  and  the 
place,  the  intersection  of  defendant's  road  and  the  public  highway  at  or 
near  the  southwest  comer  of  section  five,  the  southeast  corner  of  section 
six,  and  the  northeast  comer  of  section  seven,  and  the  northwest  comer 
of  section  eight,  in  township  three,  range  thirteen  west,  in  Lawrence 
County,  is  sufficiently  certain,  so  far  as  allegations  of  time  and  place  are 
concerned. 

2.  Pleading — Sufficiency  of  Declaration — Debt  on  Penal  Statute,— In 
an  action  against  a  railroad  company,  for  a  violation  of  the  statute  re- 
quiring a  beU  to  be  rung  or  a  whistle  sounded  before  crossing  a  public 
highway,  it  is  not  necessary  to  aUege  in  the  declaration  any  description 
of  the  engine  or  train  referred  to,  or  to  state  whether  it  was  a  freight  or 
passenger  train,  or  at  what  time  of  the  day  or  night  the  alleged  train  or 
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engine  pas3ed  over  the  crossing  in  quastion,  or  in  which  du'oction  it  was 
running  along  the  line  of  defendant's  railway. 

Memorandnin. — Action  for  a  statutory  penalty.  Appeal  from  the 
Circuit  Court  of  Lawrence  County;  the  Hon.  Cyrus  Z.  Landes,  Circuit 
Judge,  presiding.  Heard  in  tins  court  at  the  February  term,  1893,  and 
affirmed.     Opinicn  filed  September  8,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of 
the  court. 

Pollabd  &  Weuner,  and  A.  J.  Lester,  attorneys  for 
appellant. 

Appellees'  Brief,  S.  J.  Gee,  Attorney. 

It  is  alleged  that  the  declaration  does  not  a))prise  defend- 
ant therein  so  that  it  could  be  defended  against. 

The  precise  form  of  this  declaration  was  used  and 
approved  in  the  case  of  Galena  &  Chicago  Union  Ry.  Co. 
V.  Appleby,  28  111.  283,  and  a  demurrer  thereto  overruled, 
and  the  trial  court  sustained. 

All  that  can  be  required  in  this  declaration  is  to  follow 
the  general  rule  of  plejwling :  "  As  it  is  a  rule  of  pleading 
that  where  a  subject  comprehends  multiplicity  of  matter, 
and  a  great  variety  of  facts  there,  in  order  to  avoid  prolix- 
ity, the  law  allows  general  pleading."  Chitty  on  Pleading, 
235;  Kipp  v.  Bell,  8U  111.  577. 

A  party  in  suit  of  this  character  is  not  required  to  plead 
with  certainty  to  a  particular  intent;  need  he  set  forth  in 
his  declaration  his  evidence  to  sustain  it  ?  C,  B.  &  Q.  R.  R. 
V.  SuUivan,  21  111.  App.  580;  Eagle  Packet  Co.  v.  Defries, 
M  111.  603. 

Where  particularity  would  lead  to  prolixity  it  is  dis- 
pensed with,  and  a  general  form  is  allowed.  Kipp  v.  Bell, 
86  111.  577. 

In  declaring  upon  the  statute,  to  describe  the  cause  of 
action  in  the  words  of  the  statute  is  sufficient.  Gebhart 
V.  Adams,  23  111.  397. 

Opinion  of  the  Court,  Scofteld,  J. 

Appellee  sued  appellant  in  the  Circuit  Court  of  LawTence 
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County,  for  violation  of  the  statute  requiring  the  engineer 
or  fireman  of  every  locomotive  engine  to  ring  a  bell  or 
sound  a  whistle  before  crossing  a  public  highway.  Appel- 
lant demurred  to  the  amended  declaration,  and  the  court 
overruled  the  demurrer,  whereupon  the  appellant  elected  to 
stand  by  its  demurrer,  and  judgment  was  rendered  in  favor 
of  appellee  for  fifty  dollars  and  costs.  The  question  thus 
presented  for  our  consideration  concerns  the  sufficiency  of 
the  declaration,  which  contains  four  counts,  charging  in  sub- 
stantially the  same  terms  four  several  violations  of  the 
statute.  The  time  of  the  violations,  as  stated  in  the  counts, 
was  November  30,  1892,  the  place  was  the  intersection  of 
appellant's  road  and  a  public  highway  at  or  near  the  south- 
west corner  of  section  five,  the  southeast  corner  of  section 
six,  the  northeast  corner  of  section  seven  and  the  northwest 
corner  of  section  eight,  in  township  three,  range  thirteen 
west,  in  Lawrence  County.  Many  grounds  of  demurrer 
were  assigned,  but  only  one  of  them  is  presented  and  in- 
sisted upon  in  the  argument.  It  is  urged  that  the  "decla- 
ration is  uncertain  and  insuflBcient  in  that  it  in  no  way 
<lescribes  the  engines  or  trains  referred  to  therein,  not  stat- 
ing whether  they  were  freight  or  passenger  trains,  at  what 
time  or  times  of  the  day  or  night  the  alleged  engines  or 
trains  passed  over  the  crossing  in  question,  in  which  direc- 
tion the  said  engines  and  trains  were  running  along  the  line 
of  defendant's  railway,  neither  in  any  other  way  does  it  ap- 
prise the  defendant  of  what  it  will  be  required  to  meet  on 
the  trial."  It  seems  that  a  case  between  the  same  parties 
for  a  similar  violation  of  the  statute  was  before  this  court 
at  the  February  term  thereof,  1892,  in  which  the  objections 
as  above  set  forth  were  raised  by  the  railway  company  and 
were  held  by  this  court  to  be  untenable.  This  holding  is 
decisive  of  the  question  now  presented  unless  our  views 
have  been  modified  since  the  filing  of  the  opinion  in  that 
case. 

We  have  carefully  reconsidered  the  question,  and  find  no 
reason  for  a  modification  of  our  former  holding.  The  case 
of  the  C.  &  A.  E.  R  Co.  v.  Howard,  38  111.  414,  which  is 
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relied  upon  by  appellant  as  "  full  authority  "  for  its  conten- 
tion in  this  case,  holds  no  more  than  that  the  intersection 
of  the  railroad  and  public  highway  should  be  more  particu- 
larly designated  than  by  a  mere  statement  that  it  was 
somewhere  within  the  county.  The  exact  point  of  the 
intersection  of  the  railroad  and  public  highway  is  set  forth 
in  the  declaration  before  us,  and  the  Howard  case  is  not 
authority  in  support  of  the  proposition  that  the  pleader 
should  state  the  nature  of  the  train,  the  direction  in  which 
it  was  running,  and  the  hour  of  the  day  or  night  in  which 
it  passed  the  crossing.  "To  require  such  particularity 
would  render  prosecution  of  this  character  exceedingly  diffi- 
cult, and  almost  operate  as  a  repeal  of  the  statute,"  C.  & 
A.  R.  R.  Co.  V.  Adler,  56  111.  344.  A  case  in  point  is  St.  L., 
J.  &  C.  R.  R.  Co.  V.  Kilpatrick,  61  111.  457,  in  which  the 
ground  of  action  was,  that  the  railroad  company  opened  the 
close  in  which  the  plaintiff 's  horse  was  confined,  whereby 
the  horse  escaped,  went  upon  the  company's  track  and  was 
killed  by  one  of  its  trains.  A  demurrer  to  the  declaration 
having  been  overruled,  and  the  company  having  elected  to 
stand  by  its  demurrer,  Kilpatrick's  damages  were  assesseil 
and  judgment  was  rendered  in  his  favor  therefor.  The  Sor- 
preme  Court  in  affirming  the  judgment,  say:  "  The  principal 
cause  of  demurrer  appears  to  be  the  supposed  want  of  an 
allegation  of  time  and  place,  when  and  where  the  injury 
was  committed.  We  tliink  a  fair  reading  of  the  count 
affords  no  room  for  this  objection.  All  of  the  acts  com- 
plained of,  are  referred  to  the  first  day  of  December,  1887, 
on  which  day  the  railroad  was  being  operated  by  the  ero- 
j)loyes  of  defendant,  and  ihe  place  is  distinctly  aterred 
to  be  at  the  county  aforesaid.  "  In  the  declaration  before 
us,  all  of  the  omissions  of  duty  complained  of,  are  referred 
to  the  30th  day  of  November,  1892,  and  the  ])lace,  under 
the  ruling  in  the  Howard  case,  is  particularly  given." 
The  .judgment  of  the  Circuit  Court  will  be  affirmed. 
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St.  Louis,  A.  &  T.  H.  B.  B.  Co.  t.  Corgan. 

1.  Master  and  Servant — Duty  of  Servants  Entering  upon  Employ- 
ment, —  A  servant,  in  entering  upon  an  employment,  assumes  such 
risks  as  are  usually  incident  to  such  employment.  He  is  not  bound  to 
investigate  or  ascertain  whether  the  common  master  has  used  reason- 
able care  in  the  selection  of  those  already  employed,  and  with  whom  he 
is  to  perform  his  duties. 

2.  Master  and  Servant — Employment  of  Incompetent  Servants — No- 
tice to  Employer, — An  employe  is  warranted  in  assuming  that  his  em- 
ployer has  discharged  his  duty  in  using  reasonable  care  and  caution  in 
employing  those  with  whom  he  is  to  work,  and  where  he  finds  any  of 
bis  fellow- servants  incompetent,  so  that  his  x)osition  is  extra  hazardous, 
it  is  his  duty  to  notify  his  employer,  and  if  the  latter,  when  bo  notified, 
fails  to  discharge  the  incompetent  servants,  unless  the  employe  quits  the 
employment,  he  will  be  deemed  to  have  assumed  the  extra  hazardous 
position. 

3.  Master  and  Servant — Duty  in  Regard  to  Incompetent  or  Habitually 
Negligent  Servants. — An  employer  is  not  to  knowingly  employ  or  retain 
incompetent  or  habitually  negligent  servants,  and  when  one  servant  is 
injured  by  the  negligence  of  his  fellow-servant,  who  is  incompetent  or 
liabitually  negligent,  of  which  the  master  lias  knowledge,  and  of  which 
the  servant  has  no  notice,  the  master  is  liable. 

4.  Master  and  Servant — Incompetent  Employes — Burden  of  Proof. — 
In  an  action  to  recover  for  personal  injuries  resulting  from  an  incom- 
petept  or  habitually  negligent  servant,  the  burden  of  proving  notice  to 
the  master  retaining  such  servant  is  upon  the  plaintiff. 

5.  Evidence — Reputation  of  a  Servant  Not  Competent. — ^Upon  the 
trial  of  an  action  against  a  railroad  company  for  personal  injuries, 
based  upon  the  ground  of  retaining  in  its  employ  an  inoompetent  and 
habitually  negligent  engineer,  witnessec  were  called  for  the  express 
purpose  of  provmg  that  the  engineer  was  known  by  the  nick-names  of 
"Crazy  Pete"  and  "  The  Wild  Irishman,"  and  were  permitted  to  testify 
over  tlie  objection  of  the  defendants.  It  uxis  held  that  this  evidence 
was  not  proper  to  show  either  that  the  engineer  was  negligent  or  incom- 
petent, and  was  prejudicial  to  the  defendant. 

Memorandnm. — Action  for  personal  injuries.  Appeal  from  a  judg- 
ment rendered  by  the  Circuit  Court  of  Perry  County;  the  Hon.  Benja- 
Jnx  R,  Burroughs,  Circuit  Judge,  presiding.  Heard  in  tliis  court  at 
the  Au:;u3t  term,  A.  D.  1891.    Opinion  filad  September  8,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court 
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Appellant's  Brief,  K.  W.  S.  Wheatley,  Attorney. 

Plaintiff,  to  recover,  must  prove,  first,  that  the  accident 
was  occasioned  by  neg-lect  or  default  of  the  defendant,  and 
second,  that  the  plaintiff  was  in  the  exercise  of  doe  and 
proper  care,  and  that  the  injury  was  not  the  result  of  his 
own  negligence  or  want  of  proper  precaution.  C,  B.  &  Q. 
By.  V.  Gregory-,  58  111.  272. 

It  was  error  to  allow  plaintiff  to  prove  engineer's  nick- 
name. Opinions  of  witnesses  should  not  be  received  as 
evidence  where  all  the  facts  upon  which  such  opinions  are 
founded  can  be  ascertained  and  made  intelligible  to  the 
jury.  City  of  Chicago  v.  McGiven,  78  111.  347;  Hopkins  v. 
I.  &  St.  L.  By.,  78  111.  32;  Pen.  Ca  v.  Conan,  101  111.  93;  Linn 
V.  Sigsbee,  67  111.  75. 

It  is  not  comjietent  to  ask  the  opinion  of  a  witness  in  such 
a  way  as  to  cover  the  question  to  be  found  by  the  jury. 
Such  testimony  is  nothing  more  nor  less  than  permitting 
the  witness  to  usurp  the  province  of  the  jury.  C.  &  A. 
By.  V.  Springfield  &  N. W.  By.,  67  111.  142;  Henry  v.  Hall,  13 
Brad.  343;  Doud  v.  Guthrie,  13  Brad.  653;  Sullwasser  v. 
Hazlitt,  18  Brad.  243;  C,  B.  I.  &  P.  By.  v.  Moflitt,  75  111. 
524;  C.  &  N.  W,  By.  v.  Moranda^  108  111.  576. 

Hawkins  &  Hawkins,  attorneys  for  appellee. 

Opinion  of  the  Court,  Phillips,  P.  J. 

Appellee  brings  his  action  against  appellant  to  recover 
damage,  by  reason  of  having  been  run  over  by  a  train,  which 
caused  the  amputation  of  his  leg.  A  trial  resulted  in  the 
verdict  for  $2,000,  on  which  judgment  was  rendered,  from 
which  the  defendant  prosecutes  this  appeal.  The  declaration 
in  this  case  proceeds  upon  the  theory  of  the  right  of  the  ap- 
pellee, who  was  head  brakeman  on  a  train  of  api>ellant,  to 
recover  by  reason  of  the  negligence  of  the  defendant  in  re- 
taining in  its  employ  an  incompetent  and  careless,  negligent 
engineer,  of  which,  it  is  alleged,  defendant  had  notice.  A 
servant,  in  entering  upon  an  employment,  assumes  such  risks 
as  are  usually  incident  to  the  employment.  He  is  not  bound 
to  investigate,  or  find  out  whether  the  common  master  had 
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used  reasonable  care  in  the  selection  of  those  already  em- 
ployed,  with  whom  he  is  to  perfonn  his  duties.  A  seryant 
is  warranted  in  assuming  that  his  employer  has  discharged 
his  duty,  in  using  reasonable  care  and  caution  in  employing 
those  with  whom  he  is  to  work,  and  where  a  servant  finds 
any  of  his  fellow-servants  incompetent,  so  that  his  position 
is  extra  hazardous,  it  is  his  duty  to  notify  his  employer,  and 
if  the  latter  fails  to  discharge  the  incompetent  or  unfit  ser- 
vant, unless  he  quits  such  employment,  he  will  be  deemed  to 
have  assumed  the  extra  hazardous  position.  But  the  master 
is  not  to  knowingly  employ  or  retain  incompetent  or  habit- 
ually negligent  servants,  and  where  one  servant  is  injured 
by  reason  of  the  negligence  of  his  fellow-servant,  who  is  in- 
competent or  habitually  negligent,  of  which  the  master  has 
knowledge,  and  of  which  the  servant  has  no  notice,  the  mas- 
ter is  liable.  TJ.  S.  Rolling  Stock  Co.  v.  Wilder,  110  111.  100. 
And  the  burden  of  proving  notice  to  the  master,  of  retaining 
an  incompetent,  or  habitually  negligent  servant,  is  on  the 
plaintiff.     Stafford  v.  C.,.B.  &  Q.  R.  R.  Co.,  114  111.  244. 

In  this  case  we  are  met  at  the  threshold  with  the  admis- 
sion of  clearly  incompetent  and  improper  evidence  to  show 
the  incomiDetency  or  negligence  of  the  servant,  whose  negli- 
gence is  alleged  to  have  caused  the  injury,  and  to  show 
knowledge  on  the  part  of  the  master.  Witnesses  were  called 
for  the  express  purpose  of  proving  the  engineer  was  known 
by  the  nick-name  of  "  Crazy  Pete "  and  the  "  W^ild  Irish- 
man," and  numerous  witnesses  were  permitted  to  answer 
this  question  over  the  objection  of  defendant's  counsel.  This 
evidence  would  not  be  proper  to  show  either  fact,  and  could 
be  but  prejudicial  to  the  defendant,  and  the  question  as  to 
whether  the  master  had  knowledge  of  any  incompetency  or 
negligence  on  the  part  of  the  engineer  is  a  close  one,  as  is 
also  the  question  as  to  whether  plaintiff  had  knovr ledge  of 
the  character  of  the  servant,  and  without  objection,  continued 
in  the  employ  of  the  common  master,  and  hence  the  evidence 
of  the  engineer  being  known  by  the  nick-name  of  the  char- 
acter such  as  sought  to  be  proven,  could  be  but  prejudicial, 
and  will  necessitate  a  reversal  of  the  case. 

The  judgment  is  reversed  and  the  cause  remanded. 
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1.  Bailroads — Public  Crossings. — Where  a  railroad  constructed  steps 
at  the  ends  of  its  freight  house  platform,  which  was  elevated  tliree  or 
four  feet  from  the  level  of  the  ground,  these  steps  being  essential  to  the 
use  of  the  freight  house  by  its  employes  and  the  public,  witli  whom  it 
ti*ansacted  business  there,  and  being  connected  with  no  street,  sidewalk, 
or  other  public  way,  tlie  fact  alone  that  the  public  used  such  steps  in 
going  to  and  from  the  freight  and  passenger  depot,  or,  for  convenience, 
used  them  to  shorten  the  distance  in  going  to  and  from  different  portions 
of  the  town,  did  not  make  them  a  part  of  a  public  crossing. 

2.  Negligence — Walking  upon  a  Railroad  Track. — It  is  negligence  for 
a  person  to  walk  upon  a  railroad  track,  whetlier  laid  in  a  street  or  upon 
an  open  field,  and  he  who  deliberately  does  so,  will  be  presumed  to  as- 
sume the  risk  of  the  perils  he  may  encoimter. 

3.  Negligence—Knowledge  of  Vie  Use  of  the  Track  by  Person  Passing 
Along  or  Across  it. — The  fact  that  many  persons  use  a  railroad  track  in 
passing  along  or  across  it  witli  tlie  knowledge  of  the  company,  but  with- 
out the  legal  right  to  do  so,  may  have  an  important  bearing  upon  the 
question  as  to  the  correctness  of  the  act  of  the  railroad  in  the  operation 
of  its  trains  resulting  in  an  injury;  in  tliis,  such  an  act  may  be  mere 
negligence  without  such  knowledge,  for  wliich  there  could  be  no  re- 
covery; but  with  such  knowledge,  the  same  act  may  be  so  grossly  negU- 
gent  as  to  evince  wantonness  indicating  an  utter  disregard  for  life. 

4.  Care  and  Negligence  Relative  Terms. — Care  and  negligence  are 
relative  terms,  depending  largely  upon  known  conditions;  as,  to  mn  a 
train  at  a  high  rate  of  speed  where  it  is  known  that  persons  are  in  tlie 
habit  of  passing  along  the  track,  or  crossing  it,  altliough  without  legal 
right,  may  be  wanton,  for  which  wantonness,  resulting  in  an  injury, 
there  could  be  a  recovery,  while,  if  run  at  the  same  rate  of  speed,  with- 
out such  conditions  being  known,  and  an  injury  occurred,  there  would 
be  no  liability. 

5.  Gross  Negligence — Not  in  Law  an  Intentional  Mischief, — Gross 
negligence,  of  itself,  is  not,  in  law,  a  defined  and  intentional  mischief, 
although  it  may  be  cogent  evidence  of  such  fact.  The  term  is  not  one 
which,  grammatically  at  least,  and  apparently  not  in  law,  though 
frequently  so  applied,  is  a  subject  of  comparison. 

6.  Contributory  Negligence  as  a  Defense. — Contributory  negligence, 
such  as  that  of  a  trespasser  u][)on  a  railroad  track,  can  not  be  relied  upon 
as  a  defense,  in  any  case  where  the  action  of  the  defendant  is  wanton, 
willful  or  reckless,  and  the  injury  ensues  as  a  result.  The  comparison  of 
negligence  in  such  cases,  under  the  doctrine  of  contributory  negligence, 
must  be  understood  to  apply  to  the  care  requii-ed,  or  to  the  law  of  relation 
as  to  reciprocal  duties,  after  discovery  of  the  danger  in  which  a  party  is, 
or  to  the  recklessness  or  wantonness  of  the  servants  of  the  defendant  in 
failing  to  make  such  discovery,  and  avert  the  calamity. 
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7.  Recklessness — Questions  of —How  Considered. — A  question  of  reck- 
lessness must  be  considered  with  reference  to  the  specific  fact  and  con- 
ditions as  they  existed  at  the  time  of  the  injury.  It  is  not  necessaiy, 
or  even  proper,  to  consider  what  might  have  happened  to  some  other 
person  at  some  other  place  on  the  track,  by  operating  a  cai*  as  was  done 
at  the  time  in  question. 

8.  Comparative  Negligence — Application, — ^The  law  of  comparative 
negligence  has  no  application  unless  the  person  injured  was,  at  the  time, 
in  the  exercise  of  ordinary  care.  Where  the  i)er3on  voluntarily  and 
unnecessarily  placed  himself  in  a  position  well  known  to  be  a  place  of  dan- 
ger and  i:'.  injured,  there  can  be  no  recovery  for  even  gross  negligence  on 
the  part  of  the  defendant,  his  act  not  being  willful  or  wanton. 

Memorandnm. — ^Action  for  personal  injuries.  Appeal  from  a  judg- 
ment rendered  bv  the  Circuit  Court  of  Union  Countv;  the  Hon.  Joseph 
B.  Robarts,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the 
August  term,  A.  D.  1892.     Opinion  filed  September  23,  1893. 

Statement  of  the  Facts  by  the  Court. 

Appellee  recovered  a  judgment  in  the  court  below  for  a 
personal  injury  alleged  to  have  been  caused  by  the  negli- 
gence of  the  appellant. 

The  declaration  contains  two  counts,  the  first  alleging 
that  appellee  was  injured  while  he  was  attera])ting  to  pass 
over  appellant's  road  at  a  public  foot-crossing,  by  the  neg- 
ligence of  appellant's  servants  in  the  operation  of  its  cars ; 
the  second  count  alleging  that  the  plaintiff  on,  to  wit,  the 
11th  day  of  October,  A.  D.  1S91,  was  then  and  there  cross- 
ino:  a  certain  other  railroad  of  the  defendant,  then  and  there 
in  the  county  of  Union,  State  of  Illinois,  at,  to  wit,  over 
and  across  a  certain  public  foot-crossing  leading  from  the 
passenger  depot  of  the  defendant  in  the  city  of  Anna,  in 
said  county,  over  and  across  the  said  railroad  of  the  defend- 
ant, to  and  toward  the  freight  house  of  the  defendant  in 
the  city  aforesaid,  said  public  foot-way  leading  thence  to, 
over  and  across  West  Railroad  street  of  said  city,  and  the 
defendant  was  then  and  there  possessed  of  a  certain  loco- 
motive engine  with  a  certain  train  of  cars  then  and  thereto 
attached,  which  said  locomotive  engine  and  train  were  then 
and  there  under  the  care  and  management  of  divers  then 
servants  of  the  defendant,  who  were  then  and  there  making 
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a  running  switch  with  the  said  engine  and  cars,  and  who 
had  then  and  there  driven  the  said  cars  upon  and  along  the 
said  railroad,  unattended  by  said  engine,  or  by  said  servants, 
from  a  great  distance  south  of  said  foot-crossing,  to  wit,  a 
distance  of  200  feet,  near  and  toward  the  public  foot-cross- 
ing aforesaid,  with  great  impetus,  and  at  a  great  speed,  to 
wit,  a  speed  of  twenty  miles  per  hour;  and  while  the 
plaintiff  was  then  and  there,  and  at  said  aforementioned 
point  attempting  to  cross  said  railroad  at  said  crossing,  the 
defendant  then  and  there  by  its  said  servants,  although  the 
said  servants  then  and  there  knew  that  persons  were  in  the 
habit  of  passing  across  the  said  railroad  over  and  upon  the 
said  foot-crossing  leading  from  the  passenger  depot  of  the 
defendant  to  the  freight  house  of  the  defendant  as  afore- 
said, wantonly,  recklessly  and  with  gross  negligence  drove 
said  cars  unattended  by  said  engine  or  servants,  and  with- 
out any,signal  whatever,  at  a  very  great  rate  of  speed  along 
and  upon  said  railroad  of  the  defendant,  and  toward  the 
plaintiff,  and  toward  and  across  said  foot-crossing,  and 
without  giving  adequate,  sufficient,  or  timely  warning  to 
the  plaintiff,  in  order  that  he,  the  plaintiff,  might  avoid 
being  injured  by  the  apjoroach  of  said  cars,  so  that,  and  by 
and  through  the  gross  and  wanton  negligence  and  improj^er 
conduct  of  the  defendant,  by  its  said  servants,  in  that  behalf, 
the  said  cars  then  and  there  ran  against  and  over  and  struck 
with  great  force  and  violence  upon  and  against  the  plaintiff, 
and  the  plaintiff  was  thereby  then  and  there  greatly  bruised, 
hurt  and  wounded. 

The  appellee  describes  surroundings  and  circumstances 
leading  up  to  and  connected  with  the  accident  substantially 
as  follows : 

''  I  live  in  Anna.  Am  thirty-six  years  old.  Have  been 
gardening  and  buying.  Last  fall  I  was  buying  some.  I  am 
acquainted  with  the  passenger  and  freight  house  of  defend- 
ant at  Anna.  My  occupation  calls  me  there,  in  buying  and 
shipping.  The  passenger  depot  is  just  a  little  bit  opposite 
the  freight  house.  The  telegraph  office  extends  past  the 
end  of  freight  house ;  formerly  there  was  a  platform  there. 
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The  platform  has  been  around  the  freight  depot  ever  since 
I  have  been  there.  The  passenger  depot  is  on  east  side  of 
tracks,  and  the  freight  house  on  the  opposite  side.  The 
track  runs  north  and  south.  The  platform  around  the  freight 
house  next  to  the  tracks  is  four  or  five  feet  high.  On  the 
way  to  the  passenger  depot  from  the  freight  liouse  platform 
you  go  down  steps.  The  steps  are  west  of  the  freight  house 
and  lead  to  the  post  office.  The  walk  there  leads  to  it.  It 
crosses  Eailroad  street,  and  is  of  gravel.  It  has  been  there 
ever  since  I  have  been  there.  There  is  no  fence  west  of  the 
freight  house  nor  south  of  it.  There  is  no  way  to  go  from 
the  freight  house  to  the  passenger  depot  besides  the  stej)s 
except  to  go  by  the  express  office  and  go  across,  200  or  300 
feet  south.  The  crossing  from  the  freight  house  to  tlie  pas- 
senger depot  is  used  all  the  time.  It  has  been  in  use  ever 
since  I  have  been  there,  and  is  used  by  everybody.  The 
express  office  is  north  from  the  postoffice  200  or  300  feet. 
There  are  three  tracks  between  the  passenger  depot  and  the 
freight  house.  The  main  track  is  next  to  the  passenger 
de{)ot,  the  next  track  on  the  west  is  called  the  pass  track, 
and  the  next  is  called  the  house  track.  The  house  track  is 
eight  feet  four  inches  from  the  center  of  the  rail  of  the  pass 
track.  I  was  injured  at  this  place  on  the  10th  of  October, 
1891.  The  time  of  day  was  about  7:30.  I  came  to  that 
locaUty  straight  from  Finch's  livery  stable,  to  see  if  there 
was  a  message  for  me  at  the  telegraph  office.  I  got  a  mes- 
sage and  went  under  the  signal  light  over  the  telegraph 
office  to  read  it.  The  telegraph  office  is  at  the  south  end  of 
depot.  I  then  started  to  cross.  There  was  a  freight  train 
on  the  pass  track.  I  lo6ked  and  there  was  no  engine  to  it, 
and  I  got  up  on  a^  coal  car  and  walked  across  to  the  other 
side  and  was  about  jumping  off,  when  Worthington  asked 
me  to  take  his  valise  and  monkey-wrench.  I  got  his  valise 
and  monkey-wrench  and  walked  on  across  and  stepped  off. 
As  I  stepped  off  I  stumbled.  My  foot  caught  on  some 
cinders  and  I  stumbled  and  fell.  I  fell  rio^ht  directlv  across 
the  rail,  right  west.  I  made  an  attempt  to  get  up  in  this 
position  facing  the  west,  kind  of  angling  in  this  shape.   The 
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corner  of  the  car  struck  me  and  threw  me  around  on  my 
back,  and  that  threw  this  right  shoulder  up  against  the  rail, 
and  the  flange  of  the  wheel  ( the  rail  is  level  with  the  ground) 
cut  this  arm  off,  or  mashed  it  so  it  had  to  be  cut  off.  When 
I  stepped  up  the  freight  train  was  on  the  pass  track — the 
middle  track.  When  the  freight  train  came  in  I  was  in  the 
telegraph  office.  It  was  going  south.  When  I  stepped  on 
the  car  the  engine  was  below  the  crossing,  not  attached  to 
the  train.  At  that  time  the  freight  train  was  the  only  train 
I  saw  in  the  depot  yard.  There  was  nothing  across  the 
main  track,  and  I  saw  no  cars  on  the  house  track.  If  there 
had  been  any  cars  near  where  I  was  I  could  have  seen  them. 
Just  prior  to  the  time  I  stepped  or  jumped  oflf  the  car  the 
engine  was  somewhere  below  the  freight  depot — could  hear 
it  there.  I  could  not  say  how  far  below.  The  switch  that 
connects  the  middle  or  pass  track  with  the  house  track  is 
just  below  the  public  crossing.  This  switch  is  about  150  or 
100  yards  from  the  point  Avhere  I  was  attempting  to  cross. 
I  never  saw  any  cars  only  the  one  I  was  standing  on.  I 
looked  up  and  down  the  road  as  far  as  I  could  see,  to  ascer- 
tain the  presence  of  cars.  I  could  not  see  very  far  down  the 
road,  because  it  was  dark.  At  the  time  I  jumped  there  was 
no  cars  on  the  house  track  that  I  could  see.  Standing  on 
the  coal  car  I  could  see  down  as  far  as  the  south  end  of  the 
depot,  and  I  guess  that  is  fifty  feet.  It  was  so  dark  I  could 
not  see  to  read  anything  without  getting  in  the  light.  Stand- 
ing on  the  car  where  I  was  standing  I  could  probably  see  a 
freight  car  fifty  feet.  There  was  no  cars  on  the  house  track 
to  obstruct  mv  view  for  a  distance  of  fiftv  feet  south.  The 
cars  that  struck  me  were  coming  from  the  south.  There 
were  two  of  them.  They  were  coming  at  pretty  rapid  speed. 
Could  not  say  how  fast.  I  never  saw  them  till  they  struck 
me  in  the  chest.  I  was  not  down  more  than  a  second.  Just 
as  soon  as  I  could  spring  up  I  did  so.  Those  cars  went  up 
about  fifty  feet  to  the  lime  house  and  stopped.  I  heard 
them  strike.  They  struck  before  Worthington  got  me  on 
my  feet.  They  struck  awful  hard.  No  engine  Avith  them. 
There  was  nobody  on  the  cars  that  I  could  see.    There  was 
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no  light.  If  anybody  was  there  I  did  not  see  their  light.  I 
did  not  receive  any  warning  of  the  approach  of  the  car.  I 
was  in  a  rising  attitude  with  my  feet  to  the  west.  The  train 
knocked  me  north,  and  I  fell  on  my  back.  My  right  arm 
w^as  under  the  car  somewhere.  My  arm  was  never  across 
the  rail,  but  was  over  the  rail.  When  I  started  across  the 
track  I  was  going  to  the  postoffice  and  home.  I  could  have 
gone  to  the  public  crossing.  I  could  have  gone  to  the  post- 
office  that  way  and  wasted  an  hour  or  two.  There  is  plank 
at  the  public  crossing  on  both  sides  and  a  plank  walk  that 
led  up  to  the  comer  and  connected  with  another  walk  that 
led  to  the  postoffice.  I  don't  know  that  there  wjis  anything 
that  prevented  me  from  going  that  way.  I  suppose  the 
place  where  I  attempted  to  cross  was  the  railroad  company's 
rio:ht  of  wav.  Those  tracks  are  called  switch  tracks.  At 
the  time  of  the  accident  I  knew  that  cars  were  switched  on 
both  those  tracks  at  all  times  in  the  day  and  night.  The 
train  that  was  on  the  pass  track  had  not  been  there  very 
long.  I  think  it  came  while  I  was  in  the  telegraph  office.^ 
The  witness  Worthington,  to  whom  appellee  refers  as 
being  with  him,  testifies  substantially  as  follows: 

"  When  the  plaintifif  climbed  over  the  car  I  was  standing 
somewhere  about  the  center  of  the  main  track,  or  between 
the  two  tracks.  I  was  four  or  five  feet  from  the  plaintiff. 
He  got  up  between  the  two  cars  and  started  over.  He  got 
hold  of  the  handle  there,  and  got  up  and  started  across. 
There  is  a  handle  on  the  side  of  the  coal  car  and  a  step 
there.  The  two  cars  were  loaded  with  coal.  He  stood  up 
straight.  I  could  not  see  him  jump  down.  I  saw  him  as 
he  went  over  the  side.  I  don't  know  whether  he  fell  or 
jumped.  When  he  fell  I  was  trj^ing  to  get  up  on  the  other 
side  of  the  car.  I  got  on  the  car  the  same  way  he  did 
only  I  did  not  fall.  I  do  not  know  Mr.  George  was  there 
before  I  was.  There  is  a  distance  of  about  three  feet  between 
the  main  part  of  a  coal  car  and  the  couplings.  I  could  not 
tell  whether  plaintiff  jumped  or  fell.  I  saw  the  cars  as 
they  passed  by.  They  passed  just  about  the  time  I  got 
upon  the  little  platform.    I  think  there  were  two  cars.   The 
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time  of  night  was  between  half  past  seven  and  eight  o'clock; 
guess  that  was  about  two  hours  after  sundown.  The  day- 
light was  all  gone.  It  was  a  light  night.  I  guess  there 
was  nothing  to  prevent  me  from  seeing  the  cars  if  I  had 
looked.  If  I  could  see  a  man  fifty  feet  I  could  see  a  car  a 
great  deal  farther;  sup])ose  you  could  see  a  car  200  feet. 
There  was  a  light  hanging  in  the  neighborhood  of  the  pub- 
lic crossing,  and  two  lights  on  the  platform.  I  suppose  you 
could  see  a  car  200  feet  distant  in  the  direction  of  the  public 
crossing  at  that  time  without  any  trouble.  That  is  my 
judgment.'* 

There  was  evidence  on  the  part  of  the  appellant  that 
appellee  had  been  drinking,  and  at  the  time  was  somewhat 
intoxicated.  The  evidence  on  the  part  of  appellee  was  that 
he  had  been  drinking  but  was  not  intoxicated.  It  does  not 
appear  that  he  was  seriously  affected  at  the  time  by  drink. 
There  was  evidence,  also,  on  the  part  of  appellant  to  show 
that  the  steps  leading  from  the  freight  platf onn  on  the  east 
and  west  were  made  and  used  for  the  convenience  of  the 
employes,  and  others  having  business  with  the  company. 
The  buildings  were  in  the  center  of  a  block  of  ground,  or 
at  least  the  public  crossings  wore  some  distance  away  from 
the  buildings,  and  the  tracks  were  not  in  a  street.  The  evi- 
dence of  the  brakeman  was,  that  the  car  which  struck 
appellee,  as  claimed,  was  in  charge  of  one  of  them  who  was 
on  top  of  the  car,  and  the  evidence  of  all  the  men  in  charge 
of  the  train  was  that  "  kicking  "  the  cars  was  the  ordinary 
and  usual  way  at  that  place  of  setting  them  on  the  "  house 
switch." 

Upon  the  close  of  the  evidence  the  defendant  asked  the 
court  to  give  the  jury  the  following  instructions,  to  wit : 

The  court  instructs  the  jury  that  there  is  not  sufficient 
evidence  before  them  to  warrant  a  verdict  for  the  plaintiff, 
and  they  should  find  the  defendant  not  guilty. 

Which  instruction  the  court  refused  to  give. 

And,  thereupon,  the  court  gave  to  the  jury  on  behalf  of 
the  plaintiff,  the  following  instructions,  to  wit : 

1.    If  the  jury  believe  fyom  the  preponderance  of  the 
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evidence  the  defendant  company  held  forth  invitation, 
inducement  or  allurement  to  the  public  generally,  to  cross 
and  re-cross  its  right  of  way  at  the  point  where  the  acci- 
dent is  alleged  to  have  occurred,  and  it  was  so  used  by  the 
public  generally,  and  that  the  company  knew  this,  then  and 
in  that  event,  a  person  so  crossing  at  said  point,  would  not 
be  a  trespasser  on  the  defendant's  right  of  way. 

2.  And,  notwithstanding  you  may  believe  from  the  evi- 
dence that  the  plaintiff  was  a  trespasser  on  defendant's 
right  of  w^ay,  and  that  his  own  want  of  ordinary  care 
exposed  him  to  the  risk  of  injury,  yet  the  defendant  might 
not  with  impunity  wantonly  or  recklessly  injure  him.  And 
if  you  believe  from  the  preponderance  of  the  evidence  that 
the  defendant's  servants  were  at  the  time,  and  just  before  the 
time  of  the  alleged  injury,  in  the  charge  and  management  of 
the  cars  in  question,  and  you  further  find  from  the  evidence 
that  said  servants  were  aware  of  the  dangerous  position  of  the 
plaintiff  in  time  to  have  averted  the  injury  by  the  use  of  ordi- 
nary care,  or  that  said  servant  could  have  been  aware  of 
plaintiff's  danger  by  the  use  of  ordinary  care  in  time  to 
have  averted  the  injury,  and  failed  to  use  ordinary  care  to 
avert  the  danger,  but  wantonly  and  willfully  permitted  the 
car  to  strike  and  injure  plaintiff  in  manner  charged  in  the 
declaration,  then  you  should  find  the  defendant  guilty,  and 
assess  plaintiff's  damages  at  whatever  sum  you  may  think 
him  entitled  to,  undar  the  evidence,  not  exceeding  $6,000. 

3.  The  court  instructs  the  jury,  that  while  a  ^lerson  is 
bound  to  use  reasonable  care  to  avoid  injury,  yet  he  is  not 
held  to  the  highest  degree  of  care  and  prudence  of  which 
the  human  mind  is  capable,  and  to  authorize  a  recovery  for 
injury,  he  need  not  be  wholly  free  from  negligence,  pro- 
vided his  negligence  is  but  slight,  and  the  other  party  be 
guilty  of  gross  negligence,  as  defined  in  these  instructions. 
And  in  this  case,  although  the  jury  may  believe  from  the 
evidence  that  the  plaintiff  was  guilty  of  some  slight  negli- 
gence, yet  if  the  jury  further  believe  from  the  evidence 
that  the  plaintiff's  negligence  was  but  slight,  and  that  the 
defendant's  servants  were  guilty   of  gross   negligence,  as 
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explained  in  these  instructions,  and  that  the  injuries  com- 
plained of  were  caused  thereby,  then  the  plaintiff  is  entitled 
to  recover. 

Appellant's  Brief,  Green  &  Gilbert,  Attorneys. 

Where  a  person  is  traveling  upon  a  railroad  company's 
right  of  way,  not  for  any  purpose  of  business  connected 
with  the  railroad,  but  for  his  own  convenience  as  a  footw^ay, 
there  is  nothing  to  exempt  him  from  the  character  of 
a  trespasser  further  than  the  implied  assent  of  the  company, 
arising  from  a  non-interference  with  a  previous  like  practice 
by  individuals;  but  because  the  railroad  company  did  not 
see  lit  to  enforce  its  rights  and  keep  people  oflf  its  premises, 
no  right  of  way  is  thereby  acquired.  A  railroad  comjmny 
is  not  bound  to  protect  or  to  pro^dde  safeguards  for  persons 
so  using  its  grounds  for  their  own  convenience.  In  such 
case  a  person  must  use  extraordinary  care  before  he  can 
complain  of  the  negligence  of  the  comi)any.  I.  C.  R.  E. 
Co.  V.  Godfrey,  71  111.  500;  Wharton  on  Negligence,  Sec.  84(); 
Copley  on  Torts,  p.  OGO;  Thompson  on  Negligence,  Vol.  1, 
p.  434;  The  Aurora  Branch  Railroad  Co.  v.  Grimes,  13  111. 
691;  I.  C.  E.  E.  Co.  v.  Hetherington,  83  111.  510;  I.  C.  E.  E. 
Co.  V.  Hammer,  72  111.  350;  Blanchard  v.  L.  S.  and  M.  S.  E. 
E.  Co.,  126  111.  422;  I.  C.  E.  E.  Co.  v.  Brookshire,  3  111.  App. 
231;  Willard  v.  Swanson,  126  111.  385;  Lake  Shore  and  M.  S. 
Ey.  Co.  V.  Bodemer  (111.),  29  K.  E.  Eep.  692. 

Appellee's  Brief,  Karraker  &  Lingle,  Attorneys. 

That  making  a  running  switch,  or  the  "kicking  in" 
process,  which  is  the  same  thing  as  to  effect  and  danger,  at  a 
speed  of  five  miles  an  hour,  in  a  populous  city,  constitutes  a 
high  degree  of  negligence,  we  cite  I.  C.  E.  E.  Co.  v.  Baches, 
55  111.  379;  C.  &  A.  E.  E.  Co.  v.  Garvey,  58  lU.  83;  C.  & 
N.  W.  Ey.  Co.  V.  Taylor,  69  111.  461. 

We  call  the  especial  attention  of  the  court  to  the  case  of 
I.  &  St.  L.  E.  E.  Co.  V.  Galbreath,  63  111.  439. 

A  railroad  company  is  to  be  held  to  the  exercise  of  a  very 
high  degree  of  care  in  operating  its  road  through  the  public 
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Streets  of  a  city.  C.  B.  &  Q.  R.  R.  Co.  v.  Sturaps,  69  111. 
409;  Penn.  Co.  v.  Hankey,  93  111.  580;  L.  S.  &  M.  S.  R.  R. 
Co.  V.  Sunderland,  2  Brad.  307. 

It  is  gross  negligence  for  a  railroad  company  to  run  tts 
trains  in  the  dark  without  a  headlight.  Burling  v.  I.  C.  R. 
R.  Co.,  85  111.  18. 

The  law  of  negligence  is  so  well  settled  in  this  State  by 
repeated  rulings,  that  we  can  see  no  ground  for  dispute  in 
an  inquiry  as  to  what  it  is.  It  is  free  from  difficulty,  as  laid 
down  in  Willard  v.  Swansen,  126  111.  385,  and  in  Lake  Shore 
&  M.  S.  Ry.  Co.  V.  Bodemer,  N.  E.  Reporter,  Vol.  29,  p.  692, 
cited  by  appellant.  The  last  case  we  esi)ecially  commend 
to  the  attention,  of  the  court.  This  case  went  to  the  jury 
upon  the  single  count,  charging  such  gross  negligence  as 
showed  willfulness,  and  the  plaintiff  was  considered  a  tres- 
passer. The  court  quotes  from  Harlan  v.  Railway  Co.,  65 
Mo.  22,  where  it  is  said :  "  In  cases  where  plaintiif  has  been 
guilty  of  contributory  negligence,  the  company  is  liable 
if,  by  the  exercise  of  ordinary  care,  it  could  have  prevented 
the  accident.  It  is  to  be  understood  that  it  will  be  so  liable, 
if,  by  the  exercise  of  reasonable  care,  after  a  discovery  by 
defendant  of  the  danger  in  which  the  injured  party  stood, 
the  accident  could  have  been  prevented,  or  if  the  company 
fail  to  discover  the  danger,  through  the  recklessness  or  care- 
lessness of  its  employes,  when  the  exercise  of  ordinary  care 
would  have  discovered  the  danger,  and  averted  the  ca- 

laniitv." 

*'  Contributory  negligence,"  the  court  further  say,  "  such 
as  that  of  a  trespasser  upon  a  railroad  track,  can  not  be  relied 
on  in  tiny  case  where  the  action  of  the  defendant  is  wanton, 
willful,  or  reckless  in  the  premises,  and  injury  ensues  as  the 
result." 

"  Although  the  plaintiflf  is  guilty  of  negligence,  he  can 
recover  if  the  defendant  could  have  avoided  committing  the 
injury,  by  the  exercise  of  ordinary  care."     Deer.  Neg.  Sec. 

30. 

In  Railroad  Co.  v.  Ilarman's  Adm'r,  83  Va.  553,  8  S.  E. 
Eep.,  the  rule  was  recognized  that  a  railroad  company  is 
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bound  to  keep  a  reasonable  lookout  for  trespassers  on  its 
tracks,  and  to  exercise  such  care  as  the  circumstances  require, 
to  avoid  injury  to  them. 

Opinion  of  the  Court,  Sample,  J. 

Under  the  evidence  in  this  case  and  the  law  as  applicable 
thereto,  there  was  no  public  crossing  at  the  place  alleged  in 
both  counts  of  the  declaration.  This  claim  is  based  wholly 
on  the  physical  fact,  so  far  as  the  appellant  is  concerned, 
that  it  constructed  steps  at  the  east  and  west  ends  or  sides 
of  its  freight  house  platform,  which  platf i.^rm  was  elevated 
three  or  four  feet  from  the  level  of  the  ground.  The  steps 
were  essential  to  the  use  of  the  freight  house  by  its  employes 
and  the  public,  with  whom  there  it  transacted  business.  The 
steps  connected  with  no  street,  sidewalk  or  public  way.  The 
fact  alone  that  the  public  used  such  steps  in  going  to  and 
from  the  freight  and  passenger  depot,  or  for  convenience 
used  them  to  shorten  the  distiince  in  going  to  and  fro  be- 
tween the  diflferent  portions  of  the  town,  did  not  make  them 
a  part  of  a  public  crossing. 

The  fact  that  appellant  had  a  station  there,  with  freight 
and  passenger  depot  buildings,  was  an  invitation  to  that  part 
of  the  public  having  dealings  with  it,  to  cross  its  tracks 
wherever  necessary  for  the  purpose  of  transacting  such  busi- 
ness; but  this  fact  did  not  make  its  tracks  public  crossings, 
in  any  proper  sense  of  that  term.  If  so,  then  the  appellant 
was  in  the  wrong  in  allowing  its  cars,  over  which  appellee 
had  to  climb,  to  stand  upon  such  public  crossing.  No  one 
would  insist  it  did  not  have  a  perfect  legal  right  to  allow 
these  cars  to  stand  where  appellee  found  them,  and  over 
which  he  climbed.  That  act  is  not  alleged  in  the  declara- 
tion nor  claimed  in  the  argument  to  have  been  negligent,  or 
a  violation  of  law,  state  or  municipal.  It  would  have  had 
just  as  clear  a  legal  right  to  have  had  other  cars  standing 
opposite,  to  the  west,  on  the  "house"  track,  as  the  place 
where  appellee  fell.  Its  right  there,  of  the  use  and  occu- 
pancy of  that  portion  of  the  ground,  was  exclusive,  not  only 
as   to  the  public  generally,  but  to  the  appellee  as  well. 
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Therefore  there  could  be  no  correlative  rights  of  use  as  be- 
tween appellee  and  appellant.  Necessarily,  then,  at  the  time 
of  the  accident,  the  appellee  having  no  business  with  the 
company,  was  on  that  track  w^ithout  legal  right  to  its  use, 
to  the  exclusion  of  the  appellant,  for  a  single  moment  of 
time.  His  relation,  therefore,  to  the  appellant  at  the  time 
and  place  of  the  injury,  must  have  been  that  designated  in 
Blanchard  v,  L  S.  &  M  .Ky.  Cc,  126  111.,  at  p.  422,  and  other 
cases  there  cited. 

The  case  of  L  C.  R.  R.  Co.  v.  Hammer,  72  111.  347,  is  cited 
by  appellee's  counsel  as  holding  a  contrary  doctrine.  The 
facts  in  that  case  are  not  stated  so  that  the  law  there  an- 
nounced can  be  clearly  applied  to  the  facts  in  this  case.  In 
all  that  appears  the  person  injured  may  have  been  at  the 
place  of  the  accident  for  the  pur}x)se  of  transacting  business 
with  the  company,  or  where  he  had  a  right  to  be.  While 
it  is  held  in  that  case  that  the  person  injured  was  not  a  pas- 
senger, yet  the  law  is  declared  to  be,  "  notwithstanding  this, 
he  was  required,  being,  as  he  was,  in  a  known  place  of  peril, 
to  use  a  higher  degree  of  care  than  if  he  had  been  in  a  place 
of  supposed  safety."  If  his  rights  at  the  place  of  the  acci- 
dent Avere  coi'relative  with  the  company's,  though  subordi- 
nate, as  it  is  at  public  crossings,  then,  of  course,  the  duty  of 
care  and  watchfulness  was,  by  the  law,  imposed  on  the  com- 
pany, and  the  doctrine  of  comparative  negligence  would 
apply. 

This  ca«e,  however,  is  cited  with  others  in  the  case  of  C,  B. 
&  Q.  R.  R.  Co.  V.  Olson,  12  111.  App.  p.  250,  as  sustaining 
the  doctrine  that  "  it  is  negligence  for  a  person  to  walk 
upon  the  track  of  a  railroad,  whether  laid  in  the  street,  or 
upon  the  open  field,  and  he  who  deliberately  does  so,  will  be 
presumed  to  assume  the  risk  of  the  perils  he  may  encounter." 

That  law  was  quoted  from  the  case  of  I.  C.  R.  R.  Co.  v. 
Hall,  72  111.  225,  decided  at  the  same  term  as  the  Hammer 
case.  In  the  latter  case  the  proof  was  clear  that  the  track 
had  been  in  common  use  for  pedestrians  without  complaint 
oh  the  |>art  of  the  company.  The  basis  of  the  doctrine  of 
the  Hall  case  must  be  on  the  want  of  legal  right  to  so  use 


244  Appellate  Courts  of  Illinois. 

Vol.  49.]  L  C.  R  B.  Co.  v.  Beard.  , 

the  track  and  not  in  the  mere  fact  that  the  person  injured  is 
walking  along  rather  than  across  the  tra^k. 

The  fact  that  many  persons  use  a  track,  either  in  passing 
along  or  across  it,  with  the  knowledge  of  the  railroad  com- 
pany, without  legal  right,  may  have  an  important  bearing 
on  the  question  as  to  the  character  of  the  act  of  a  railroad 
company  in  the  operation  of  its  trains  resulting  in  an  injury 
in  this,  that  such  an  act  might  be  mere  negligence  without 
such  knowledge,  for  which  there  could  be  no  recovery,  but 
with  such  knowledge  the  same  act  might  be  so  grossly 
neghgent  as  to  evince  wantonness,  indicating  an  utter  dis- 
regard for  life.  Care  and  negligence  are  relative  terms,  de- 
pendent largely  as  to  degree  upon  known  conditions.  To 
run  a  tiuin  at  a  high  rate  of  sj^eed  where  it  was  known  per- 
sons were  so  using  the  track,  although  without  legal  right, 
might  be  wanton,  for  which  wantonness^  resulting  in  an  in- 
jury, there  could  be  a  recovery:  L.  S.  &  M.  Ey.  Go.  v. 
Bodemer,  139  111.  506;  while  if  run  at  the  same  rate  of  speed, 
without  such  conditions  being  known,  and  an  accident  to  a 
person  occurred,  there  would  be  no  liability. 

Having  determined  that  there  was  no  public  crossing  at 
the  place  where  the  accident  happened  and  that  the  rights 
there  of  the  respective  parties  were  not  correlative  but  ex- 
clusive on  the  part  of  the  appellant,  the  question  left  for 
determination  is :  Did  the  act  of  the  servants  of  api^ellant 
under  the  conditions  there  existing  in  kicking  back  the  car 
on  the  "  house  "  track,  which  it  is  alleged  struck  the  appel- 
lee, exhibit  such  a  degree  of  recklessness  as  to  indicate  an 
utter  disregard  of  consequence,  or  an  intentional  wrong  ? 

It  is  said  that  "  gross  negligence  "  of  itself,  is  not  in  law 
"  a  designed  and  intentional  mischief,  although  it  may  be 
cogent  evidence  of  such  fact."  J.  S.  E.  Ey.  Co.  v.  South- 
worth,  135  111.  255. 

"  Gross  negligence  "  js  not  a  term,  which,  grammatically 
at  least,  and  apparently  not  in  law,  though  frequently  so 
applied,  is  the  subject  of  comparison,  as  it  would  be  absurd 
to  say  "  gross  gross,  grosser  gross  and  grossest  gross."  C. 
B.  &  Q.  E,  E.  Co.  V.  Johnson,  Adm'r,  103  111.  522. 
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And  yet  it  is  said,  in  the  case  of  L.  S,  &  M.  A.  Ey.  Co.  v. 
Bodemer,  139  IlL  606,  quoting  from  2  Thompson  on  Negli- 
gence, 1261,  Sec.  53:  "What  degree  of  negligence  the  law 
considers  equivalent  to  a  willful  or  wanton  act  is  as  hard  to 
define  a,s  negligence  itself,  and  in  the  nature  of  things,  is  so 
dependent  on  the  particular  circumstances  of  each  case  as 
not  to  be  susceptible  of  a  general  statement."  It  is  defined 
by  our  Supreme  Court  in  I.  C.  R.  R.  v.  Godfrey,  71  111.  oOO, 
to  be  "^such  gross  negligence  as  evidences  willfulness."  It 
is  said  in  the  Bodemer  case,  supra^  to  mean  "  such  a  gross 
want  of  care  and  regard  for  the  rights  of  others  as  to  justify 
the  presumption  of  willfulness  or  wantonness.  It  is  such 
gross  negligence  as  to  imply  a  disregard  of  consequences, 
or  a  willingness  to  inflict  injury." 

"  Contributory  negligence,  such  as  that  of  a  trespasser 
upon  a  railroad  track,  can  not  be  relied  on  as  a  defense,  in 
anv  case  where  the  action  of  the  defendant  is  wanton,  will- 
fill  or  reckless  in  the  premises,  and  injury  ensues  as  a  result." 
Bodemer  case,  anpra^  607. 

It  is  there  further  in  substance  said  that  the  comparison 
of  negligence,  ifi  %uch  cme^  on  the  doctrine  of  contributory 
negUgence,  fmist  he  understood^  when  used  in  reference 
thereto,  to  apply  to  the  care  required,  or  the  law  of  relation 
as  to  reciprocal  duties,  after  a  discovery  by  defendant  of  the 
danger  in  which  the  injured  party  stood,  or  to  the  reel'h'MS- 
nt'ss  and  wantonness  of  the  servants  of  the  defendant  mfail- 
ifig  to  make  such  discovery  and  avert  the  calamity. 

Applying  these  rales  of  law  to  the  facts  in  this  case  for 
the  purpose  of  determining  the  question  now  under  consid- 
eration, the  servants  of  appellant  were  not  primarily 
reijuired  to  use  care  to  discover  the  appellee  at  a  place  on 
the  track  where  he  had  no  legal  right  to  he,  unless  they 
knew  or  had  reasonable  grounds  to  believe  that  he  or  some 
one  would  be  there  and  in  a  situation  or  condition  of  peril; 
and  unless  they  so  knew,  the  appellant  is  not  liable,  unless 
the  appellee  was  discovered  by  the  servants  of  appellant  to 
be  at  such  place  and  in  peril  of  injury  and  they  thereafter  did 
not  use  care — that  is,  make  all  reasonable  efiforts — to  avoid 
injuring  hinu 
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There  is  no  proof  that  appellant's  servants  saw  the  appel- 
lee on  or  near  the  track.  The  proof  is  clear  that  a  brake- 
man  rode  the  car  back  to  the  place  where  it  was  to  be  left 
and  he  did  not  see  appellee.  The  appellee  declared  no  one 
was  on  the  car,  but  how  could  he  be  expected  to  see  a  man 
on  the  car  when  he  did  not,  as  he  says,  see  the  car  itself. 

Worthington  declares  he  saw  no  one  on  the  car,  but  there 
is  no  proof  that  he  looked  to  see.  There  were  no  circum- 
stances calling  his  attention  to  that  fact. 

Others  who  testified  on  the  subject  for  the  appellee  were 
some  distance  away  and  do  not  pretend  to  any  knowledge 
on  the  subject  that  can  be  considered  as  of  any  weight  as 
evidence.  The  brakeraan  who  rode  the  car  and  the  man  in 
charge  of  the  bills  of  freight  testify  positively  on  the  sub- 
ject. Besides,  all  the  circumstances  corroborate  them. 
Even  if  no  one  rode  on  the  car  the  facts  do  not  make  such  a 
case  of  wantonness  or  recklessness  as  to  indicate  a  disjx>si- 
tion  to  willfully  inflict  an  injury.  The  proof  is  uncontror 
dieted  that  kicking  the  car  on  the  side  track  was  the 
customary  way,  which  the  appellee  testified  he  well  knew. 
A  part  of  the  train  was  standing  on  the  "  pass"  track,  over 
which  apj)ellee  climbed  to  reach  the  "  house  *'  track,  where 
he  was  injured.  No  one  would  expect,  and  the  train  men 
had  no  reasonable  grounds  to  believe,  that  a  person  would 
climb  over  the  cars  to  reach  that  track,  and  thus  place  him- 
self in  a  position  of  peril.  Had  he  been  seon  on  the  coal 
car  that  was  standing  on  the  "  pass  '^  track,  by  the  train 
men,  they  would  have  been  under  no  obligation  to  have 
checked  or  stop  the  moving  car.  They  would  have  had  a 
legal  right  to  have  assumed  that  he  was  of  ordinary  intelli- 
gence and  caution,  and  would  not  voluntarily  and  knowingly 
expose  his  body  to  danger.  C,  R.  I.  &  P.  K.  R.  Co.  v.  Austin, 
Adm'r,  69  111.  426;  I.  C.  R.  R.  Co.  v.  Fulka,  9  111.  App.  605. 

This  question  of  recklessness  must  be  considered  with 
reference  to  the  specific  facts  and  conditions  as  they  then 
existed.  It  is  not  necessary  or  even  proper  to  consider 
what  might  have  happened  to  some  other  person  at  some 
other  place  on  the  track,  by  operating  the  car  as  was  done 
in  this  case.    The  question  is,  so  far  as  this  appellee  is  con- 
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cerned,  not  that  some  one  might  have  been  attempting  to 
cross  the  track  from  the  west  to  the  east,  at  a  place  where 
there  were  no  cars  standing  on  the  **  pass  track,"  but  coukl 
the  trainmen  reasonably  anticipate  that  appellee  or  any 
other  person  would  climb  over  the  cars  at  that  place  for  the 
purpose  of  crossing  the  track  there.  While  there  is  proof 
that  a  good  many  people,  as  a  matter  of  convenience,  availed 
themselves  of  the  steps  of  the  freight  house  platform  in 
passing  to  and  fro,  yet,  there  is  no  proof  that  they  were  in 
the  hal)it  of  climbing  over  freight  cars  in  order  to  do  so. 
Conceding,  then,  that  the  moving  of  the  car  that  is  alleged 
to  have  struck  appellee,  by  "kicking"  it,  was  negligence, 
still  it  falls  far  short  of  that  required  to  constitute  wanton- 
ness on  the  part  of  the  servants  of  appellant;  unless  their 
conduct  was  so  reckless  as  to  impart  that  character  to  the 
act,  resulting  in  appellee's  injury,  there  could  in  no  event 
be  a  recovery  in  this  case.  That  was  essential  to  be  estab- 
lished to  relieve  him  of  the  obligation  of  care  for  his  own 
safety;  for  under  the  doctrine  of  comparative  negligence, 
slight  negligence  on  his  part  is  not  inconsistent  with  the 
observation  of  ordinary  care,  which,  when  such  rule  is  in- 
voked and  made  the  basis  of  an  action,  must  be  proven,  in 
order  to  authorize  a  recovery.  C.  &  A.  R.  R.  Co.  v.  Gretzner, 
46  IlL  75-83;  C,  B.  &Q.  R.  R.  Co.  v.  Johnson,  103  111.  512. 

In  fact,  the  law  of  comparative  negligence  has  no  appli- 
cation, unless  the  person  injured  has  used  at  least  ordinary 
care.     P.  C.  &  St.  L.  Ry.  Co.  v.  Goss,  13  III.  App.  619. 

From  what  has  been  heretofore  said  it  is  apparent  that  our 
conclusion  is  that  the  appellee  did  not  exercise  ordinary 
care  for  his  own  safety. 

There  was  a  light  hanging  near  the  public  crossing,  and 
two  lights  on  the  platform  of  the  dej)ot  building,  so  that 
the  moving  car  could  have,  been  seen  some  distance  away. 
The  appellee  was  in  an  elevated  position  on  the  coal  car, 
with  no  obstruction  to  prevent  him  from  seeing  the  car. 
He  testifies  that  he  knew  that  switching  was  done  there  by 
"kicking"  the  cars  on  the  "house  track"  at  all  times,  day 
and  night,  and  that  the  engine  was  disconnected  from  the 
train,  and  was  down  by  the  switch  ends  at  the  south,  cvi- 
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dently  engaged  in  that  work.  Knowing  these  facts,  which 
fully  appris^  him  of  the  danger,  he  hazarded  the  atteinpt 
to  cross  the  "house''  track,  which  was  known  to  him  to  be 
the  switch  track,  and  in  doing  so,  jumj^ed  down  from  the 
coal  car,  which  was  standing  on  the  "  pass  "  track,  and  fell, 
but  says,  "  I  was  not  down  more  than  a  second."  As  he 
attempted  to  arise,  he  claims  the  car  struck  him  in  the  chest 
and  knocked  him  down  on  his  back. 

By  his  own  showing  he  njust  have  jumped  down  from 
the  coal  car  almost  immediately  in  front  of  the  moving  car, 
although  he  could  have  seen  the  car  and  avoided  the  acci- 
dent. 

Where  a  person  voluntarily  and  unnecessarily  places  him- 
self in  a  position  well  known  to  be  a  placie  of  danger,  and  is 
injured,  there  can  be  no  recovery  for  even  gross  negligence 
on  the  part  of  the  defendant,  the  act  of  the  defendant  not 
being  willful  or  wanton.  Abend  v.  T.  II.  &  1.  R.  E.  Co., 
Ill  111.  202. 

Instructions  number  one,  two  and  three,  given  for  the 
appellee,  were  not  in  harmony  with  the  views  herein  ex- 
pressed, upon  which  we  do  not  deem  it  necessary  to  com- 
ment further,  for  the  reason  that  if  we  are  correct,  there 
can  be  no  recovery  in  this  case,  and  therefore  the  case  i^ 
reversed  and  not  remanded. 

Finding  of  facts :  That  appellee  attempted  to  cross  the 
track  of  appellant  at  a  place  that  was  not  a  public  or  pri- 
vate crossing,  without  using  ordinary  care  on  his  part,  to 
see  an  approaching  car  that  was  being  at  the  time  switched 
onto  one  of  appeUant's  tracks  by  "kicking'^  the  same,  and 
giving  it  momentum  in  that  manner,  which  car  struck  the 
plaintiff  and  injured  him;  that  said  car  was  at  the  time 
attended  by  a  brakeman  riding  on  top  of  the  same,  for 
the  purpose  of  controlling  and  stopping  it  at  the  desired 
place  on  the  switch  track,  and  that  the  act  of  so  operating 
such  car,  under  the  circumstances,  was  not  so  negligent  as 
to  manifest  a  reckless  disregard  of  the  rights  or  safety  of 
the  appellee. 

The  clerk  will  enter  the  foregoing  in,  and  mate  the  same 
a  part  of,  the  final  order  of  the  case. 


■PT 
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Spain  et  al.  t.  Thomas. 

« 

1.  Practice  in  Appellate  Court  ^Abstract  Not  in  Compliance  tcith  the 
Rules  of  Court. — The  following,  purporting  to  be  an  abstract  of  the  record 
viz.: 

"  ABSTRACT  OP  RECORD. 

1.  Placita.    Praecipe. 

2.  Sammons,  service  and  return. 
S-6.    Declaration  in  aB8um{>sit. 

7.  Motion  to  rule  plaintiff  to  a  bond  for  costs. 

8.  Bond  for  costs. 

9.  Plea  of  Statute  of  Limitations. 

10.  Replication  to  plea. 

11.  Demurrer  to  replication, 

12.  Answer  to  demurrer. 
13-14.  Bill  of  exceptions. 

n-19.    Appeal  bond  duly  approved. 
20.    Orders  bf  court  and  judgment. 

21-22.    Copy  of  order  book. 
23.    Assignment  of  error. 
25.    Certificate  of  Clerk  of  County  Court." 

^as  held  to  be  a  mere  index  and  not  to  be  regarded  as  an  abstract  of 

the  record  in  any  sense  as  required  by  the  rules  of  th<^  court. 
2'    Rules  of  Court — Waiver. — Tlie  Appellate  Court  has  no  right  to 

^aive  the  enforcement  of  its  rules,  as  a  matter  of  favor,  in  any  case, 

Without  granting  the  same  indulgence  in  other  cases,  and  thus  suspend 

tteir  operation  altogether. 

^*  -RtUes  of  Court — Force  and  Effect. — The  rules  of  court,  when  es- 
tablished, have  the  force  of  law.  They  are  obligatory  upon  the  court 
itseir,  as  well  as  upon  parties,  and  must  be  administered  according  to 
tneir  terms  while  they  remain  in  force. 

^'    ^''ia/  by  the  Court — Holdings — Exceptions — Questions  of  Late. — 

"^'^  a  case  is  tried  by  the  court  below  without  a  jury,  and  no  motion 
^  a  Hew  trial  made,  or  propositions  of  law  submitted  to  or  passed  upon 
y  the  trial  court,  the  Appallate  Court  can  not  pass  upon  (|uestions  of  law 
or  fact  involved  in  the  controversv. 

"•    ^m  of  tkcceptions — Statement  that  it  Contains  all  the  Evidence, 

^^'~^Qu€stions  of  Fact. — Where,  in  an  action  upon  a  promissory  note, 

^  bill  of   exceptions  contained  the  following  statement,  viz.,  "The 

OT^oiixg  was  all  the  evidence  introduced,  except  the  note  wliich  was 

!^  ^^'idence  on  the  trial  of  the  cause,"  it  was  held  to  be  insufficient,  as 

''howe^l  upon  its  face  that  it  did  not  contain  material  evidence  which 

^  ^^troduced  upon  the  trial. 

appeals — Court  Can  Look  Only  to  tlie  Bill  of  Ejcceptions. — In  an 
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action  uxx)n  a  promissory  note,  where  the  judgment  is  appealed  from, 
and  the  bill  of  exceptions  does  not  contain  a  copy  of  the  note  introduced 
upon  the  trial,  it  teas  held  that  this  deficiency  in  the  bill  of  exceptions 
can  not  be  supplied  by  the  declaration  or  the  copy  of  the  note  attached 
thereto.  The  court  can  look  to  the  bill  of  exroeptions,  and  to  that  only,  for 
the  evidence. 

Mem  Grand  nm. — Action  on  a  promissory  note.  Appeal  from  the 
County  Courty  of  Richland  County;  the  Hon.  T.  A.  Fritchey,  County 
Jud<;e,  presidiug.  Heard  in  this  court  at  the  February  term,  A.  D.  1893, 
and  affirmed.     Opinion  filed  September  8,  18^. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

McCauley  &  Rowland  and  Dailey  &  Morris,  attorneys 
for  appellants. 

J.  I.  MouTRAY  and  T.  "W.  Hutchinson,  attorneys  for  appel- 
lee. 

Opinion  of  the  Court,  Scofield,  J. 

The  twenty-first  rule  of  this  court,  which  provides  for  the 
filing  of  abstracts,  seems  to  have  been  disregarded  in  the  pres- 
ent case.  For  this  reason  we  are  under  the  necessity  of 
atBnning  the  judgment  of  the  court  below,  under  the  twenty- 
sixth  rule,  which  provides  that  if  abstracts  are  not  filed 
within  a  certain  time  the  judgment  or  decree  of  the  lower 
court  shall  be  affirmed.  What  is  named,  or,  rather  is  mis- 
named, "  abstract  of  record,''  is  no  more  than  a  general  in- 
dex, referring  to  pages  three  to  six  of  the  record  for  the 
declaration,  to  page  nine  for  the  plea  and  to  pages  thirteen 
and  fourteen  for  the  bill  of  exceptions.  Under  numerous 
decisions  of  the  Appellate  Courts,  this  index  can  not  be 
regarded  as  an  abstract  of  the  record,  and  the  judgment  of 
the  court  bolow  must  bo  affirmed  on  the  ground  that  no 
proper  abstracts  have  been  filed.  Lake  v.  Lower  et  al.,  30 
111.  App.  600;  Allison  et  al.  v.  Allison,  34  id.  385;  Florez  v. 
Brown,  37  id.  270. 

We  have  no  right  to  waive  the  enforcement  of  these 
rules  as  a  matter  of  favor  in  any  case  without  granting  the 
sams  indulgence  in  other  cases,  and  thus  effectually  suspend- 
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ing  the  operation  of  the  rules  altogether.  The  Suprema 
Court  in  Lancaster  et  al.  v.  The  W.  &  S.  W.  Ry.  Co.,  132 
III  4:92,  hold  that  such  rules,  when  established,  have  the 
force  of  law,  and  are  obligatory  upon  the  court  itself,  as 
well  as  upon  the  parties,  and  must  be  administered  accord- 
ing to  their  terms  while  they  remain  in  force.  This  being 
true,  our  duty  in  this  case  does  not  admit  of  debate;  and 
yet  we  have  taken  the  pains  to  examine  the  record  carefully 
to  ascertain  the  merits  or  demerits  of  this  appeal.  The  case 
was  tried  by  the  court  below  without  a  jury  and  no  motion 
for  a  new  trial  was  made,  neither  was  any  proposition  of 
law  submitted  to,  or  passed  upon,  by  the  court.  The  only 
exception  preserved  in  the  record  is  to  the  decision  of  the 
court  in  rendering  judgment  for  the  appellee.  The  bill  of 
exceptions  contains  the  following  statement:  "  The  forego- 
ing was.  all  the  evidence  introduced  except  the  note  which 
was  in  evidence  on  the  trial  of  this  cause."  Neither  the 
note  nor  the  substance  of  it  is  set  forth  in  the  bill  of  excep- 
tions, nor  is  the  time  when  the  same  became  due  stated 
either  directly  or  indirectly.  The  defense  was  the  statute 
of  limitations,  but  for  aught  that  appears  to  the  contrary, 
the  note  may  not  have  become  due  till  the  day  before  the 
action  thereon  was  commenced,  and  may  have  been  received 
as  evidence  of  indebtedness  under  the  common  counts.  This 
insufficiency  of  the  bill  of  exceptions  can  not  be  supplied  by 
the  declaration  or  the  copy  of  the  note  attached  thereto. 
This  court  can  look  to  the  bill  of  exceptions,  and  to  that 
only,  for  the  evidence.  No  proposition  of  law  having  been 
held  or  refused  by  the  court  below,  and  the  bill  of  excep- 
tions showing  upon  its  face  that  it  does  not  contain  material 
evidence  which  was  introduced  at  the  trial,  there  is  no  ques- 
tion of  law  or  fact  properly  presented  for  our  determina- 
tion.   The  judgment  will  be  affirmed. 
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The  Knights  Templar  and  Masons'  Life  Indemnity  Co. 

Y.  Gravett  et  al. 

1.  Misjoinder  of  Parties  Plaintiff. — Where  a  person  brought  a  joint 
action  of  trespass  on  the  caBe,  to  recover  damages  against  an  insurance 
company  for  an  alleged  fraudulent  declaration  of  forfeiture  of  a  policy 
of  insurance  on  his  life  in  his  own  name,  and  that  of  his  wife,  the  bene- 
ficiary named  in  the  policy,  it  was  heldj  that  there  was  a  misjoinder  of 
parties  plaintiff,  and  a  judgment  recovered  by  them  was  reversed. 

2.  Non-suit — Misjoinder  of  Plaintiffs. — Tlie  joinder  of  too  many 
plaintiffs  in  an  action  ex  delicto,  is  ground  for  a  non-suit  on  the  trial. 
In  this  respect  actions  on  contracts  and  for  torts  are  alike. 

3.  Husband  and  Wife — Misjoinder  as  Parties  Plaintiff. — ^Where  a 
husband  and  wife  sued  jointly  to  recover  damages  for  an  alleged  injury 
to  the  person  of  the  wife,  it  was  held^  that  the  husband  was  improperly 
joined  with tthe  wife  as  a  co-plaintiff  in  the  action. 

4.  Life  Insurance — Right  of  Action  in  tice  Name  of  Beneficiaries, — 
Where  a  person  insured  his  life  for  the  benefit  of  his  wife,  naming  her  in 
the  policy  as  the  beneficiary,  and  the  policy  contained  a  condition  tiiat 
any  member  having  designated  his  beneficiary  might  change  the  same 
at  his  pleasure  without  notice  to  or  consent  of  the  beneficiary,  and  that 
all  persons  accepting  any  interest  in  tlie  policy  or  company  did  so  upon 
these  express  terms,  it  was  held  in  an  action  to  recover  damages  for  an 
alleged  declaration  of  forf eitm-e  of  the  policy,  that  the  wife  had  no  present 
right  of  action,  either  to  recover  the  premiums  paid  by  her  husband  be- 
cause they  were  not  paid  for  her  use,  or  to  recover  damages  for  being 
deprived  of  an  expectancy,  because  she  might  be  deprived  of  that  by  the 
act  of  her  husband  in  appointing  another  beneficiary. 

Memorandnm.— Trespass  on  the  case.  Appeal  from  the  Circuit  Court 
of  VAliite  County;  the  Hon.  Edmund  D.  Youngblood,  Circuit  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  A.  D.  1893.  Opinion 
filed  September  8,  1893. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

Appellant's  Brief,  T.  P.  Davis  and  C.  S.  Congee, 

Attorneys. 

There  is  clearly  no  joint  right  of  action  upon  the  part  of 
appellees;  their  right  to  recover  damages,  if  they  have  any, 
is  several,  and  not  joint. 

In  the  case  of  Universal  Life  Insurance  Co.  v.  CogbiU  et 
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al,  30  Gratt.  (Va.)  72,  where  the  company  had  become 
insolvent,  the  husbands  who  had  taken  out  policies  upon 
their  own  lives,  but  for  the  benefit  of  their  wives,  filed  a 
bill  to  recover  out  of  certain  bonds,  which  had  been  deposited 
bj  the  company  in  the  state  treasury.  The  company  raised 
the  question  that  the  wives  ought  to  have  been  made 
co-plaintiffs  with  their  husbands.  The  court,  however, 
was  of  the  opinion  that  this  was  no  good  ground  of  de- 
murrer, saying,  "  in  this  demand  ,their  wives  had  no  in- 
terest. Indeed,  the  wives  of  these  parties  had,  under 
the  contract  of  insurance,  no  claim  or  demand  upon 
the  company,  until  after  the  death  of  the  insured."  And 
after  quoting  the  language  of  the  i)olicy  the  court  proceeds 
as  follows :  "  The  premiums  under  this  contract  were  to  bo 
paid,  and  were  actuallv  paid,  in  each  case,  by  the  assured, 
and  he  alone  had  a  right  to  demand  re-payment.  The  wife 
could  make  no  demand  against  the  company  till  after  the 
death  of  the  husband,  and  she  was,  therefore,  neither  a 
necessary  nor  proper  party." 

In  case  of  Abell  v.  Penn  Mutual  Life  Ins.  Co.,  18  TV.  Ya. 
400,  where  a  similar  question  was  raised,  it  is  said  by  the 
court :  "  The  plaintiff  in  such  action  should  be  the  person 
who,  under  the  provisions  of  the  policy,  paid  the  premiums, 
though  by  the  policy  the  amounts  assured  were  to  be  paid 
on  the  death  of  the  assured,  to  a  third  party." 

The  action  in  this  case  being  for  a  tort,  must  be  brought 
by  the  person  whose  legal  right  has  been  invaded,  and  none 
can  join  but  those  who  are  jointly  entitled  to  recover. 
Parties  having  several  and  distinct  interests  can  not  join. 
Chitty  on  Pleading,  Vol.  1,  page  60,  et  seq. 

"  If  this  objection  of  too  many  plaintiffs  appear  on  the 
record,  advantage  may  be  talcen  of  it,  either  by  demurrer, 
in  arrest  of  judgment,  or  by  writ  of  error,  or  if  the  objec- 
tion do  not  appear  on  the  face  of  the  pleadings,  it  would  be 
ground  of  non-suit  on  the  trial."    Ibid.,  page  Q(j. 

Appellees'  Brief,  Organ  &  Organ,  ArroRNEYS. 
We  think  that  when  the  cause  wo  aid  survive  to  the  wife 
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it  does  not  make  any  difference;  see  Dicey  on  Parties,  414. 
That  tliis  cause  would  so  survive  to  the  wife,  see  Starr  & 
Curtis  Stat,  p.  247,  par.  123.  The  misjoinder  of  plaintiff 
leads  only  to  increased  costs.  Dicey  on  Parties,  532;  C. 
I.  P.  Act,  1860,  §  19,  626,  side  page  504;  Dicey  on 
Parties. 

Opinion  of  the  Court,  Scofield,  J. 

William  Gravett,  one  of  the  appellees,  sued  appellant  in 
the  Circuit  Court  of  White  County,  in  an  action  of  trespass 
on  the  case  to  recover  damages  for  an  alleged  fraudulent 
declaration  of  forfeiture  of  a  policy  of  insurance  on  his  life, 
which  was  payable  to  Ellen  Gravett,  his  wife,  and  his  chil- 
dren pr  heirs  in  the  order  named.  Upon  the  trial,  appellant 
objected  to  the  introduction  of  the  policy  in  evidence,  upon 
the  ground  that  it  showed  no  cause  of  action  in  William 
Gravett,  whereupon  the  latter  asked  and  obtained  leave, 
against  appellant's  objection,  to  amend  his  declaration  by 
making  his  wife,  Ellen,  a  plaintiff  with  him  in  the  action. 
When  the  policy  was  offered  in  evidence,  under  the  amended 
declaration,  appellant  objected,  alleging  that  William  and 
Ellen  Gravett  had  no  joint  right  of  action;  and  when  the 
court  overruled  the  objection,  appellant  duly  excepted  to  the 
ruling  of  the  court.  The  jury  returned  a  verdict  for  appel- 
lees, and  the  court  rendered  judgment  on  the  verdict.  The 
question  of  a  misjoinder  of  parties  was  again  presented,  on 
the  motion  for  a  new  trial,  and  was  renewed  on  the  motion 
in  arrest  of  judgment,  and  is  the  principal  question  before 
us  for  consideration.  Long  ago  it  was  held  by  the  Supreme 
Court  of  this  State,  that  the  joinder  of  too  many  plaintiffs 
in  an  action  ex  delicto^  is  ground  for  non-suit  on  the  trial. 
In  this  respect,  actions  on  contracts  and  for  torts  are  alike. 
Murphy  et  al.  v.  Orr,  32  111.  489. 

In  The  City  of  Chicago  v.  Speer  et  al.,  66  111.  154,  the 
husband  and  wife  sued  jointly  to  recover  damages  for  an 
alleged  injury  to  the  person  of  the  wife.  It  was  held  that 
the  husband  was  improperly  joined  with  the  wife  as  a  co- 
plaintiff  in  the  action,  and  the  judgment  in  favor  of  the 
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two  was  reversed  on  that  ground.    To  the  same  effect  are 
the  cases  of  Ilennies  et  al.  v.  Vogel  et  al.,  C)6  111.  401,  and 
Harris  v.  Brain  et  al.,  33  111.  App.  510.     In  the  case  before 
us,  the  policy  is  payable  to  "  Ellen  Gravett,  wife,  the  chil- 
dren, or  heirs  of  said  member,  and  in  the  order  named,  un- 
less otherwise  ordored  by  the  member  in  his  application,  or, 
if  he  chooses,  subsequently  by  will,  or  otherwise."     The 
poHcy  provides  that  the  constitution  printed  on  the  back 
thereof  shall  be  a  part  of  the  contract.     Sec.  0  of  Art.  VII 
of  this  constitution  is  as  follows :     "Any  member  having 
designated  his  beneficiary  or  beneficiaries,  may  change  the 
same  at  his  pleasure,  without  notice  to,  or  consent  of,  the 
beneficiary  or  beneficiaries,  and  all  accepting  any  interest  in 
this  policy  or  company  do  so  upon  these  express  terms." 
Xow.  if  Ellen  Gravett  has  any  present  right  of  action,  it 
must  be  either  to  recover  the  premiums  paid  by  her  hus- 
band, or  by  his  sons,  for  him,  or  to  recover  damages  for 
being  deprived  of  an  expectancy,  of  which  she  might  also , 
be  deprived  by  death  or  by  the  act  of  her  husband.     She 
can  not  recover  the  premiums,  for  they  were  not  paymenta 
made  specifically  for  her  use,  but  for  the  purpose  of  secur-^ 
ing  a  benefit  for  her  under  the  policy  at  the  time  of  her 
husband's  death  in  case  he  should  not  exercise  his  power 
to  apjx)int  another  beneficiary.     The  clause  of  the  policy 
which  fixes  the  amount  pa3''ableat  William  Gravett's  death 
at  $5,000,  and  all  the  money  paid  on  the  policy  in  assess- 
ments, was  not  intended  to  give  Ellen  Gravett  the  right  to 
the  specific  moneys  paid  as  premiums,  but  merely  to  state 
the  rule  for  the  ascertainment  of  the  amount  to  be  paid  the 
beneficiary,  when  the  policy  should  become  due.    Nor  can 
HJen  Gravett  be  permitted  to  recover  for  being  deprived  of 
^"  expectancy,  for  there  is  no  conceivable  rule  by  which 
"^^  damages  for  such  deprivation  can  be  estimated.    If  she 
8honl<i  outlive  her  husband,  and  if  he  should  not  appoint 
another  beneficiary,  and  if  he  should  continue  to  pay  his 
^^sstnents,  she  would  be  entitled  to  a  certain  sum  of  money 
^^  the  time  of  his  death.     The  case  is  altogether  too  hypo- 
^"^tical  to  authorize  a  present  recovery  of  damages.    But 
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even  if  Ellen  Gravett  has  a  present  right  of  action,  she  can 
not  sue  with  her  husband,  inasmuch  as  the  measure  of  their 
damages  can  not  be  the  same  in  any  view  of  the  case,  and  a 
joint  judgment  can  not  be  rendered  in  their  favor.  For  the 
error  arising  from  the  misjoinder  of  plaintiffs,  the  judgment 
is  reversed,  and  the  cause  remanded. 


State  Bank  of  Tonawanda  y.  Dawson^  Sheriff. 

1.  Exceptions — Record. — A  record  which  contains  no  proper  excep- 
tions presents  no  question  for  the  consideration  of  an  appellate  court. 

Memorandum. — Appeal  from  the  City  Court  of  East  St.  Louis;  the 
Hon.  B.  H.  Canby,  Judge,  presiding.  Heard  in  this  court  at  the  Febru- 
ary term,  A.  D.  1893,  and  affirmed.    Opinion  filed  September  8,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Mills  &  FLncRAFT  and  Messick  &  Rhoads,  attornej^s  for 
appellant. 

L.  H.  IIiTE  and  St.  Clair  L.  Hite,  attorneys  for  appellee. 

Opinion  of  the  Court,  Scofield,  J. 

The  bill  of  exceptions,  in  this  case,  is  verily  a  bill  without 
exceptions.  Parts  of  certain  depositions  were  objected  to, 
but  the  objections  were  taken  under  advisement  till  the 
conclusion  of  the  trial,  which  was  before  the  court,  without 
a  jury,  and  no  decision  of  the  court  was  ever  announced  on  the 
subject.  No  exception  was  ever  taken  with  reference  thereto. 
It  is  also  true  that  no  proposition  of  law  was  held  or  refused, 
no  motion  for  a  new  trial  was  made,  no  exception  was  taken 
to  the  findings  or  judgment  of  the  court.  The  motion  for  a 
new  trial  and  exception  to  the  action  of  the  court  in  over- 
ruling the  same,  which  appear  in  the  judgment,  as  copied 
by  the  clerk  from  the  judgment  record,  are  not  properly  a 
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part  of  the  record,  and  can  not  become  such  except  by  being 
embodied  in  the  bill  of  exceptions.  If  repeated  adjudication 
can  settle  any  proposition  whatever,  it  is  settled  beyond 
controversy  that  a  record  which  contains  no  proper  excejv 
tions  presents  no  question  for  the  consideration  of  an  a])- 
pellate  court.  The  citation  of  authorities  in  support  of 
this  proposition  is  wholly  unnecessary. 
The  judgment  will  be  affirmed. 


Terhune  t.  Hill. 


1.  Record  in  the  Appellate  Court — Suffijciency  of  Clerk's  Certificate. — 
Where  a  clerk's  certificate  does  not  show  that  the  record  filed  contains 
any  order  or  judgment  of  the  court  below,  but  only  that  it  contains  **  all 
the  papers  designated,  numbering  from  1  to  52,"  it  was  held  that  the  judg- 
ment and  the  order  allowing  an  appeal  are  records  and  not  papers;  there- 
fore, under  the  clerk's  certificate,  there  was  no  judgment  before  the  court 
for  review. 

2.  Records — Fatal  Defects. — Where  a  record  has  fatal  defects  in  not 
showing  that  the  appeal  was  granted  upon  one  of  the  days  of  the  term  of 
court  from  which  it  was  taken,  the  api>eal  wiU  be  dismissed. 

Xemorandnm. — Appeal  from  the  County  Court  of  Franklin  County; 
the  Hon.  R.  H.  Flannioan,  County  Judge,  presiding.  Heard  in  this  court 
at  the  February  term,  A.  D.  1893,  and  dismissed.  Opinion  filed  Septem- 
ber 8, 1883. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 

court. 

W.  H.  Hart,  attorney  for  appellant. 
John  A.  Treecb,  attorney  for  appellee. 

Opinion  of  the  Court,  Scofield,  J. 

The  clerk  does  not  certify  that  the  record  filed  in  this 
case  contains  any  order  or  judgment  of  the  court  below, 
but  only  that  the  record  contains  "all  the  papers  desig- 
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nated,  numbering  from  one  to  fifty-two."  The  judgment 
and  order  allowing  an  appeal  are  records,  not  papers;  there- 
fore, under  the  clerk's  certificate,  there  is  no  judgment 
before  us  for  review,  neither  has  any  appeal  been  taken  to 
this  court.  It  may  be  observed  also  that  what  purports  to 
be  an  order  allowing  an  appeal  to  this  courts oes  not  appear 
to  have  been  made  bv  the  court  below  in  term  time.  The 
case  was  tried  on  August  19th,  and  the  memorandum  ccn- 
C3rning  the  judgin3at,  which  is  hardly  a  jud.2:ment  in  form, 
seems  to  have  been  made  on  the  same  dav.  Afterwartl,  on 
August  23d,  an  appeal  was  allowed.  The  record  is  fatally 
defective  in  not  showing  that  the  appeal  was  granted  on 
one  of  the  days  of  a  term  of  the  County  Court. 
The  appeal  is  dismissed. 


Hanford  r.  Hasrier. 


1.  Bules  of  Court — Adi^nce  Docket  Fees. — Under  a  rule  of  the  Cir- 
cuit Court  providing  that  **  whenever  the  appellant  neglects  to  have  the 
case  docketed,  the  app'illee  may  do  so  and  obtain  an  order  upon  the 
appellant  to  pay  the  costs  necessarily  advanced,  and  upon  failure  to 
comply  with  the  same,  the  appeal  may  be  dismissed,'-  it  is  error  to 
require  more  than  the  fees  fixed  by  law  for  costs  necessarily  advanced, 
for  services  performed,  or  to  be  performed,  in  the  docketing  of  the  case. 

2.  Dismissal  of  Appeal  for  Non-complianct  with  the  Rules  of  the 
Court. — Under  a  rule  of  the  Circuit  Court,  providing  that  whenever  the 
appellant  neglects  to  have  the  case  docketed,  the  api)ellee  may  do  so, 
and  obtain  an  order  upon  the  appellant  to  refund  the  costs  necessarily 
advanced  by  him  in  so  doing,  it  was  held^  that  the  rule  covers  only  such 
costs  as  may  be  necessarily  advanced.  This  necessity  is  not  one  which 
arises  from  the  compulsion  of  the  clerk,  or  from  long  continuing  acqui- 
escence of  attorneys  and  their  clients,  or  from  the  order  of  the  court  re- 
quiring the  payment  of  illegal  fees.  It  is  necessary  to  advance  none  but 
legal  fees.  Tlie  appellant  has  the  right  to  refuse  to  pay  any  fees  except 
those  legally  chai'geable,  and  his  appeal  can  not  be  dismissed  for  such 
refusal. 

Memorandnm. — Appeal  from  the  Circuit  Court  of  Jackson  County, 
the  Hon.  Joseph  P.  Robarts,  Circuit  Judge,  presiding.  Heard  in  this 
court  at  the  Februaiy  term,  A.  D.  1893.  Opinion  filed  September  8, 
1893. 
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The  statement  of  facts  is  contained  in  the  opinion  of  the 
court 

Wm.  a,  Schwartz,  attorney  for  appellant. 

Smith,  McElvain  &  Hsrbert,  attorneys  for  appellee. 

Opinion  of  the  Court,  Scofieli),  J. 

Hagler,  the  appellee,  recovered  a  judgment  against  Han- 
fonl,  the  appellant,  for  $199.41  before  a  justice  of  the  peace  of 
Jackson  County.  From  this  judgment  an  appeal  was  taken  to 
the  Circuit  Court  by  the  tiling  of  a  bond  with  the  justice  on 
If  ovember  22, 1892.  It  seems  that  the  case  was  docketed  and 
set  for  trial  prior  to  the  commencement  of  the  ensuing  Janu- 
ary term  of  the  Ciitjuit  Court.  However  that  may  be,  on  Mon- 
da  J",  the  first  day  of  the  January  term,  the  appellee  obtained 
a  rule  on  appellant  "  to  repay  docket  fee  of  $2.35,"  by  the  f  oL 
lowing  Wednesday  morning.  Such  payment  not  having  been 
made,  the  appeal  was  dismissed  on  Wednesday  morning  for 
non-compliance  with  the  rule.  According  to  the  admission 
of  appellee's  brief,  this  was  before  the  case  was  subject  to  be 
called  for  trial.  On  the  Saturday  following,  being  one  of 
the  days  of  the  January  term,  appellant  made  his  motion  to 
set  aside  the  order  of  dismissal,  and  filed  in  support  thereof 
his  own  affidavit  and  that  of  his  attorney.  A  counter-afli- 
davit,  made  by  the  clerk,  was  filed  on  behalf  of  appellee. 
Thereupon  the  motion  to  set  aside  the  order  of  dismissal 
was  overruled,  and  an  appeal  was  prayed  for  and  perfected 
to  this  court.  Appellant  states  in  his  affidavit  that  he  has 
a  meritorious  defense  to  the  whole  of  plaintiflf's  demand, 
except  six  or,  at  most,  twelve  dollars  thereof;  that  several 
days  before  the  commencement  of  the  Januarv  term  of  the 
Circuit  Court,  his  attorney,  W.  A.  Schwartz,  notified  him 
that  the  case  was  docketed  and  set  for  trial;  that  he  was  at 
court  ready  for  trial,  and  did  not  know  that  there  was  any 
demand  against  him  for  docket  fees,  and  did  not  know  until 
Saturday  after  the  appeal  had  been  dismissed,  that  a  rule  had 
been  made  requiring  him  to  pay  docket  fees,  or  that  the 
appeal  had  been  dismissed  for  non-compliance  with  the  rule. 
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Appellant  offers  in  his  affidavit  to  pay  the  docket  fee,  and 
avers  that  he  would  have  paid  it  at  once,  had  he  been  noti- 
fied of  the  rule,  and  states  that  his  affidavit  is  not  made  for 
delay,  but  that  justice  may  be  done. 

W.  A.  Schwartz,  in  his  affidavit  states  that  he  was  attorney 
for  Hanford  in  the  case  in  question  and  that  the  case  was 
regularly  on  the  clerk's  docket  and  set  for  trial  several  days 
prior  to  the  commencement  of  the  January  term;  that  he 
was  in  "  regular  attendance  "  during  the  term  and  had  no 
notice  or  intimation  of  the  rule  aforesaid  or  of  the  order 
dismissing  the  appeal  until  the  Saturday  following;  that  he 
haxi  been  waiting  for  the  case  to  be  called  for  trial  and  that 
if  he  had  known  of  the  making  of  the  rule  he  would  have 
caused  the  same  to  be  complied  with.  The  clerk's  affidavit 
is  as  follows  :  "  The  docket  fee  in  the  above  stvled  cause  was 
paid  by  appellee,  Izri  Hagler,  the  appellant,  Hanford,  net 
having  paid  same — not  having  beei  notified  to  pay  same  by 
me."  Certain  rules  of  the  Jackson  Circuit  Court  are  re- 
ferred to  by  appellee  as  a  justification  of  the  action  of  that 
court  in  dismissing  the  appeal.  These  rules  are  as  follows : 
"  1.  All  appeals  perfected  either  before  the  lower  court  or 
clerk  of  this  court  ten  days  before  the  first  day  of  the  temi, 
where  service,  when  required  by  law,  has  been  had  upon 
appellee,  or  his  appearance  has  been  entered  ten  days  be- 
fore the  first  day  of  the  term,  shall  stand  for  trial  at  such 
term;  all  other  appeals  shall  stand  continued  generally  un- 
less tried  by  consent.  2.  "Whenever  the  appellant  neg- 
lects to  haYe  the  case  docketed,  the  appellee  may  do  so  and 
obtain  an  order  upon  the  appellant  to  pay  the  costs  neces- 
sarily advanced;  and  upon  a  failure  to  comply^  with  the 
same  the  appeal  may  be  dismissed."  It  will  be  observed 
that  the  language  of  the  rule  covers  only  such  costs  as  may 
be  necessarily  advanced.  This  necessity  is  not  one  which 
arises  from  the  compulsion  of  the  clerk,  or  from  the  long- 
continued  acquiescence  of  attorneys  and  their  clients,  or  from 
an  order  of  court  requiring  the  payment  of  illegal  fees. 
It  is  necessary  to  advance  none  but  legal  fees. 

The  appellant  has  the  right  to  refuse  to  pay  any  fees 
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except  those  legally  chargeable,  and  his  appeal  could  not  be 
dismissed  for  such  refusaL  The  record  before  us  shows 
that  the  order  was  to  "  repay  docket  fee  of  $2.35."  This 
language  indicates  some  specific  fee  for  the  docketing  of  the 
case.  Referring  to  the  statutes,  we  find  that  in  counties  of 
the  first  class,  which  includes  the  county  of  Jackson,  the  fee 
for  docketing  a  case  is  twenty  cents.  The  total  amount  of 
the  justice's  fees,  Including  fifty  cents  for  the  transcript,  is 
but  $1.75.  If  this  be  added  to  the  twentv  cents  allowed 
for  docketing  the  case,  the  amount  is  less  than  the  sum 
specified  in  the  order  as  "  docket  fee."  Appellee's  counsel 
virtually  admit  that  the  docket  fee  of  $2.35  was  exorbi- 
tant Though  they  do  not  hesitate  to  speak  dehors  the 
record  on  other  points,  they  do  not  attempt  to  justify  this 
charge,  even  by  going  outside  of  the  record.  They  say: 
^*  All  we  desire  to  say  in  reference  to  this  point,  is,  that 
error  can  not  be  assigned  on  this  matter,  even  if  the  fee  is 
too  much,  because  no  holding  of  the  Circuit  Court  was 
had  on  that  point,  on  trial  of  this  matter."  Here  counsel 
are  in  error.  The  fee  being  illegal,  appellant  was  under  no 
obligation  to  pay  it.  For  failing  to  pay  an  illegal  fee, 
without  notice  of  the  order  requiring  its  payment,  his  ap- 
peal was  dismissed  before  the  day  on  which  the  case  was 
set  for  trial  As  soon  as  he  learned  of  the  action  of  the 
court,  and  at  the  same  term,  he  made  a  motion  to  have  the 
order  of  dismissal  set  aside,  and  even  offered  to  pay  the 
docket  fee,  that  he  might  have  a  trial  of  the  case  on  the 
merits.  The  court  overruled  the  motion,  and  appellant 
excepted.  The  question  is  properly  before  us  for  our  deter- 
mination. We  think  the  court  erred  in  overruling  the 
motion  to  set  aside  the  order  dismissing  appellant's  ap{)eal. 
The  judgment  will'  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  this  opinion. 


Appellate  Codkts  of  iLLiNors. 
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ts—F^ineipdl — W7ien  Bound— RaHfication. — In  order  that  a 
may  be  bound,  « tort  (e.  g.  a  trespftssl  must,  at  the  time  when 
d,  liave  been  intended  to  be  done  oa  behalf,  and  for  Uie  benefit 
Lucipal,  or,  as  it  is  aoiuetimee  expressed,  in  the  name  of  and 
iot  the  benefit  of  the  [irincipal. 

i^ — Ratijiculion  and  Adaption. — Ad  acti(»i  will  lie  against 
«on  who  has  ratified  and  adc^ted  aa  act  of  impnsotuaent, 
>r  M^iered  by  his  serrant  w  agent,  i<x  his  use  and  benefit, 
the  inipris(»iment  was  effected.  In  the  first  instant,  without  his 

upasg — RaHfication, — A  person  who  aRTees  to  a  tmcpa(B  aft*r 
iitted,  is.  in  law,  not  a  trfspaaser,  unless  tins  tre^Miffl  was  done 
90  or  for  his  benefit,  and  then  the  agreement.  BubeequenUy 
lounts  to  a  precedent  command. 
tg—Subgeqitent  Approcti!  of  a  Wrong  Aet. — The  ^iproral  ot  a 

act,  already  committed,  is  no  subject  of  punishment.  Sul»e- 
•rovalof  a  trespass  will  not  alFect  a  third  person,  unle^  tlitt 
done  in  hiti  name  and  fur  his  use.  If  the  tresitam  was  done 
B  or  benefit,  w  if  lie  la  not  in  a  situation  to  have  iotendetl  ti»e 
his  subsequent  assent  does^not  make  him  a  treeposeer. 
?re  the  owner  of  cnrtain  lands  isbenetitodin  common  with  other 
F  adjoining;  lands  by  tlie  wrongful  construction  of  a  ditrli, 
truction  will  not  create  a  liability  against  such  owner,  wliere 
H>  [K-et^nae  that  the  ditch  was  constructed  by  liis  direction,  or 
uest,  or  for  bis  benefit- 
ification—IVhat  Is,  avd  Wliat  Is  A'o(.— Where  a  ditch,  which 

a  number  of  land  owners  in  common,  was  wrongfully  con- 
Utd  the  person  who  constructed  the  same  did  so  without  tlui 
e  of  one  of  tlie  land  owners  so  benefite<l,  ami  afterward 
•n  said  land  owner,  upon  two  different  occa.^ons,  and  asked  for 
r  dif^ing  the  ditch,  and  was  refused,  and  more  than  a  jrear 
:,  called  the  third  time  upon  such  owner  for  money,  and  n^ta 
I  dollars,  it  ica«  field  that  this  act  of  the  land  owner,  in  the 
ence  of  any  knowledge  upon  his  part  of  the  inti'nded  digging 
ch,  and  where  it  was  not  done  in  his  name,  or  for  his  b*s>eflt, 
juch  a  ratification  of  the  act  of  digging  the  ditch  as  would 
Lability  on  the  part  of  said  land  owner  for  the  damage  done  by 

fence — Act»  Hamng  no  Reference  to  tlie  Sttbjeet-matter  of  Ike 
imissiNe. — On  the  trial  of  an  action  based  upon  the  wiwngful 
f  a  ditch,  it  is  not  error  to  exclude  evidence  of  matter  which 
'erence  to  the  subject-matter  of  the  complaint  in  the  declara- 
tiaa  reference  only  to  some  contemplated  act  in  the  future. 
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€L  Evidence — Refusal  to  Admit  Competent  Evidence  Not  Necessarily 
Reversible  Error. — ^The  refusal  to  admit  evidence  which  is  competent, 
where  the  same  matter  has  been  proven  by  other  witnesses,  without  ob- 
jection, and  is  substantially  before  the  jury,  is  not,  necessarily,  error, 
for  which  judgment  should  be  reversed. 

9.  ETToneous  Instruetions  Not  Always  Reversible  Error, — Where  a 
verdict  is  clearly  in  accordance  with  the  evidence  in  the  case,  and  it  is 
^parent  that  justice  lias  not  been  affected  by  the  giving  of  an  erro- 
neous instruction,  such  error  will  not  require  a  revei'sal  of  tlie  judg- 
ment. 

Meraorandiim . — ^Trespass  for  wrongfully  cutting  a  ditch.  Appeal  from 
a  judgment  rendered  by  the  Circuit  Court  of  Union  County;  the  Hon. 
Joseph  P.  Robabts,  Judge,  presiding.  Heard  in  this  court  at  the  August 
term,  A.  D.  1892,  and  affirmed.    Opinion  filed  September  8,  1893. 

The  opinion  of  the  court  states  the  case. 

Appellant's  J3bief,  Leek,  Dodd  &  Karraker,  ArroRNEYS. 

The  evidence  in  this  case  shows  that  Scaggs  dug  the  ditch 
to  drain  the  land  of  Rich  and  others,  and  that  the  ditch  did 
drain  Rich's  land,  and  that  in  February,  1888,  he  paid 
Scaggs  five  dollars  for  the  work. 

Cooley  on  Torts,  127,  lays  down  the  law  as  stated  by 
Chief  Justice  Tindall,  as  follows :  That  an  act  for  another  bv 
a  person  not  assuming  to  act  for  himself,  but  for  such  other 
person,  though  without  any  precedent  authority  whatever, 
becomes  the  act  of  the  principal  if  subsequently  ratified  by 
him,  is  the  known  and  well  established  rule  of  law.  See 
6  Wat's  Actions  and  Defenses,  48-40,  Sec.  9. 

When  a  person  does  a  thing  for  another  without  previous 
engagement  or  authority  from  the  other,  it  becomes  the  act  of 
the  latter,  if  ratified  by  him,  and  he  will  be  responsible  for  all 
the  consequences  which  follow,  to  the  same  extent  that  he 
would  have  been  if  the  act  had  been  done  by  his  ex])res8 
direction.  2  Addison  on  Torts,  Wood's  Ed,,  Sec.  833; 
Grund  v.  Van  Vleck,  69  111.  478 ;  Pardridge  v.  Brady,  7 
lirad.  639 ;  Arasmith  v.  Temple,  11  Brad.  39, 

A.  N.  Sessions  and  Geeen  &  Gilbert,  attorneys  for 
api)ellee. 


XLATE  COUETS  OF  ILLINOIS. 
H«ed  V.  Rich. 

Court,  Puillips,  P.  J. 

ntiff,  was  the  owner  of  certain  lands  in 

nd  appellee,  the  defendant,  owned  other 

level  of  which  waa  higher  than  the  lands 
^■een  the  lands  of  ])laintiff  and  the  lands  of 
ire  was  a  natural  ridge  composed  largely  of 

On  the  loner  ground,  not  far  from  plaints 
,ke  known  as  Kimball  Lake,  which  was  on 
he  ridge,  and  on  the  east  side  of  the  ridge 
reraJ  livkes  connected  with  each  other  and 
derable  tjuajitityof  water.  The  level  of  the 
;  side  of  the  ridge,  as  testified  by  witnesses, 
welve  feet  above  the  level  of  the  water  in 

n  1867,  one  Scaggs  cut  a  ditch  through  the 
Iman,  across  the  ridge,  about  two  feet  wide 
feet  deep,  through  which  the  water  com- 
nd  soon  wore  out  a  channel  that  practically 

water  from  the  east  side  of  this  ridge  into 
lich  cansed  KinibaJl  Lake  to  overflow  its 
1  plaintiff's  land,  Thei'e  were  numerous 
le  east  side  of  the  ridge  whose  lands  were 
ly  benetited  by  reason  of  tlie  cutting  of  said 
8  body  of  land  owned  by  defendant  was 
by  reason  of  the  construction  of  such  ditch, 
ling  so  Hooiled  by  reason  of  the  construc- 
lie  brought  his  action  against  defendant  for 
trial  a  verdict  and  judgment  for  defendant 
the  plaintiff  brings  the  record  to  this  court 
frous  errors. 

\ence  in  this  recoi-d  to  show  that  the  de- 
hing  to  «lo  with  the  cutting  of  the  ditch,  or 
mless  from  mere  rumor,  that  some  men 
ng  tlie  opening  of  the  ditch,  and  plaintiff's 
;he  theory  of  the  liability  of  thedefendant, 
ged  ratification  of  the  act.  "  In  onler  tliat 
be  bound,  the  tort,  e.  g.  trespass,  must,  at 
A  committed  it,  have  been  intended  to 
'  and  for  the  benefit  of  £,  or,  as  it  is  some- 
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times  expressed,  in  the  name  and  avowedly  in  behalf  of  B." 

''.He  that  reviseth  a  trespasser,  and  agreeth  to  a  trespass 
after  it  is  done,  or  for  his  benefit,  then  his  agreement 
subsequent  amounteth  to  a  precedent  commandment." 
(Dicey  on  Parties  of  Action.) 

It  is  said  in  Addison  on  Torts,  Sec.  833:  "An  action  will 
lie  against  every  person  who  has  ratified  and  adopted  an  act 
of  imprisonment,  eflf ected  or  ordered  by  his  servant,  or  agent, 
for  his  use  and  benefit,  although  the  imprisonment  was 
effected,  in  the  first  instance,  without  his  knowledge.  But  he 
that  agreeth  to  a  trespass  after  it  be  done,  is  no  trespasser, 
unless  the  trespass  was  done  to  his  use  or  for  his  benefit,  and 
then  his  agreement  subsequent  amounteth  to  a  command- 
ment. An  imprisonment  of  a  person  liable  to  a  railway 
company,  having  paid  his  fare,  is  an  act  for  the  benefit  of 
thecompany,  which  may  be  ratified  for  the  benefit  of  the 
company," 

In  Grund  et  al.  v.  Van  Vleck,  69  111.  478,  where  the  ac- 
tion was  for  trespass,  and  the  claim  against  two  of  the 
defendants  was  that  they  had  ratified  the  act,  it  was  held : 
''  There  is  no  pretense  that  they  were  concerned  in  the  com- 
mission of  the  alleged  wrongful  acts.  The  only  claim  for 
their  liability  is  that  they  approved  and  sanctioned  acts  after 
they  had  been  done.  The  approval  of  a  wrongful  act 
already  committed  is  no  subject  of  punishment.  Subsequent 
approval  of  a  trespass  will  not  affect  a  third  person  unless 
the  acts  were  originally  done  in  his  name  or  for  his  use." 
To  make  the  subsequent  ratification  equivalent  to  a  prece- 
dent commandment  the  act  of  trespass  must  have  been  com- 
mitted in  the  name  and  avowedly  on  behalf  of  the  party 
subsecjuently  ratifying  it.  If  the  trespass  was  not  done  for 
bis  use  or  benefit,  or  he  is  not  in  the  situation  to  have  orig- 
inally commanded  the  act,  then  his  subsequent  assent  does 
Dot  make  him  a  tres])asser.  Wilson  v.  Barker,  4  Brad.  616; 
XichoU  V.  Glennis,  M.  &  S.  592. 

There  being  many  different  land  owners  owning  lands 
that  were  benefited  by  the  construction  of  this  ditch,  any 
of  whom  may  have  planned  it,  the  fact  that  the  lands  of 
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this  defendant  were  benefited  by  its  construction  would 
not  create  a  liability  against  him,  and  there  is  no  pretense 
in  the  evidence  that  it  was  done  by  his  direction  or  at  his 
request.  On  the  contrary,  it  appears  that  he  was  unac- 
-quainted  with  the  man  who  did  the  work  and  had  no 
knowledge  of  his  purpose  of  so  doing,  and  there  is  nothing 
in  the  evidence  to  show  that  it  was  done  in  his  name  or  done 
for  his  benefit. 

The  evidence  further  shows  that  the  men  who  dug  the 
ditch  did  not  know  the  defendant  until  some  time  after  the 
ditch  was  dug,  iind  his  first  connection  with  it,  so  far  as  this 
evidence  is  concerned,  was  when  the  man  Scaggs  came  to 
him  and  said  on  two  different  occasions,  that  he  had  dug 
tliat  ditch  and  asked  defendant  to  give  him  some  money, 
which  was  refused  by  the  defendant,  and  more  than  a  year 
after  the  digging  of  the  ditch,  the  third  time  Scaggs  ap- 
proached the  defendant,  asked  him  if  he  would  not  give  him 
some  money,  claiming  that  other  land  owners  had  done  so, 
and  the  defendant  handed  him  $5.  It  can  not  be  said 
that  this  act  of  the  defendant,  in  the  entire  absence  of  anv 
knowledge  upon  his  part  of  the  intended  digging  of  the 
ditch,  and  where  it  was  not  done  in  his  name  or  for  his  ben- 
efit, was  a  ratification  of  the  act  that  would  create  a  liability, 
and  the  ev^idence  clearly  warranted  the  jury  in  finding  the 
defendant  not  guilty,  although  th6  digging  of  the  ditch  was 
prejudicial  to  the  plaintiff  and  in  violation  of  his  right. 
It  is  further  insisted  that  the  court  erred  in  excluding  the  evi- 
dence of  Charles  Corzino.  Charles  Corzino  testified  that  he 
knew  defendant  and  saw  him  last  fall.  He  spoke  of  the 
Goodman  ditch  and  that  he  was  going  to  have  it  opened; 
that  he  had  money  and  would  spend  it  or  have  the  ditch 
opened.  The  motion  was  made  by  counsel  for  the  defend- 
ant to  strike  out  testimony  of  Charles  Corzino,  as  not  rele- 
vant to  the  case,  which  motion  was  sustained.  The  action 
in  this  case  is  for  the  injury  committed  by  opening  this 
ditch  in  1887  or  1888,  and  the  time  of  which  the  witness, 
Charles  Corzino,  was  speaking  as  having  conversation  with  de- 
fendant was  in  the  fall  of  1891,  and  could  not  have  had  refer- 
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ence  to  the  subject-matter  of  the  complaint  in  plaintiff's 
declaration,  but  only  reference  to  some  contemplated  act  in 
the  future;  therefore  it  was  not  error  to  exclude  this  evi- 
dence. 

It  is  urged  further  that  the  court  erred  in  refusing  to 
admit  proper  evidence  offered  by  plaintiff.  Plaintiff  called 
and  had  sworn  William  Kratzinger  and  offered  to  prove  by 
him  that  William  C.  Rich,  Sr.,  was  foreman^of  the  grand 
jury  at  the  March  term  of  the  Circuit  Court  of  Union  County , 
A.  D.  1889,  and  that  in  the  jury  room,  while  the  jury  was 
in  session,  Wm.  C.  Rich,  Sr.,  said  in  the  presence  of  Will- 
iam Kratzinger  and  other  jurors,  concerning  the  investiga- 
tion for  the  unlawful  cutting  of  the  Goodman  ditch,  and  the 
destruction  of  the  public  road,  that  "  there  is  nothing  in  it. 
That  that  ditch  was  cut  by  parties  chipping  in,  and  that  he 
(Rich)  was  one  of  the  parties  who  chipped  in."  Whereupon 
witness  declined  to  answer  for  the  reason  that  the  matter 
was  a  privileged  question,  and  counsel  for  defendant  also 
objected. 

The  court  sustained  the  objection,  to  which  the  plaintiff 
excepted.    We  are  of  the  opinion  that  this  evidence  was  ad- 
missible, but  the  same  evidence  substantially,  was  before 
the  jury  by  the  testimony  of  Geo.  W.  Curzino,  who  testified 
without  objection,  to  substantially  the  same  facts  that  were 
proposed  to  be  proved  by  Kratzinger,  and  who  was  one  of 
the  grand  jurors,  and  who  testified  that  what  Rich   said 
was  something  like  this  :  "  that  he  did  not  think  it  worth 
while  to  take  the  trouble  to  look   after  that   thing  as  it 
would  not  amount  to  anything,  and  he  did  not  think  there 
could  be  anything  made  out  of  it  against  Bob  Goodman  for 
the  digging  of  the  ditch,  for  it  was  a  chipped-in  arrange- 
ment, and  he  chipped  with  the  balance;  that   I  think   was 
Qihout  the   words."    That  the  exclusion   of  the  evidence 
l^fed  was  not  error  for  which  this  judgment  should  bo 
^ersed.     It  is  urged  that  the  court  erred  in  modifying  in- 
^jfuctions  asked  by  plaintiff.    We  have  carefully  examined 
this  record  and  there  is  nothing  in  the  record  to  show 
wherein  the  modification  was  made,  nor  can  it  from   the 
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record  be  determined  that  the  court  inserted  any  clause  in 
any  instruction. 

It  is  insisted  that  the  court  erred  in  refusing  plaintiffs 
ninth  instruction,  which  was  on  the  theory  that  if  Scaggs 
cut  the  ditch  for  the  purpose  of  benefiting  the  lands  of  the 
defendant  and  other  persons  in  the  vicinity  of  the  ditch,  by 
turning  the  surface  and  other  waters  from  said  land,  and 
that  Rich  afterward  paid  him  money  for  the  digging  of  the 
siime,  and  that  in  such  case  said  conduct  of  the  defendant 
in  paying  him  money  would  be  ratification  by  defendant  of 
the  act  of  Scaggs  iii  digging  the  ditch,  and  make  him  liable 
therefor  to  the  same  extent  as  if  he  originally  authorized 
Scaggs  to  dig  the  ditch,  there  being  no  connection  what- 
ever between  Scaggs  and  defendant  before  the  digging  of 
the  ditch,  and  there  being  other  persons  in  the  vicinity  of 
the  ditch  whose  lands  would  be  benefited  alike  with  the 
land  of  the  defendant  by  the  act  of  Scaggs,  if  some  other 
land  owner  induced  Scaggs  to  act,  or  he  was  acting  for  him- 
self in  digging  the  ditch,  however  beneficiary  to  the  defend- 
ant such  digging  might  be,  it  would  not  make  him  liable,  and 
he  can  not  be  said  to  have  ratified  the  act  by  the  mere  fact 
that  on  the  frequent  solicitations  of  Scaggs,  with  whom  he 
had  no  previous  connection,  he  thereafter  gave  him  $5. 
That  it  was  not  erl'or  to  refuse  the  ninth  instruction  in  the 
form  it  was  asked. 

It  is  insisted  there  was  error  in  giving  the  twelfth 
thirteenth,  fourteenth,  fifteenth  and  sixteenth  instructions 
for  the  defendant.  The  twelfth  instruction  was  that  un- 
less the  jury  should  believe  that  the  defendant  caused  the 
dit€h  to  be  dug  or  that  it  was  dug  avowedly  in  his  interest 
and  behalf,  they  should  find  the  defendant  not  guilty.  The 
thirteenth  instruction  stated  that  even  though  the  defend- 
ant might  have  been  incidentally  benefited  by  the  digging 
of  the  ditch,  that  fact  would  not  of  itself  show  ratification. 
Unless  the  ditch  was  dug  in  the  interest  of  defendant  or  by 
his  instigation,  he  could  not  be  found  guilty  on  any  evidence 
appearing  in  this  record.  It  was  not  error  to  give  the 
twelfth  instruction  nor  was  the  fact  of  his  being  incident- 
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ally  benefited,  evidence  to  show  ratification  of  the  act  of 
Scaggs.  It  was  not  error  to  give  the  thirteenth  instruc- 
tion. The  fourteenth  and  fifteenth  instructions  given  for 
the  defendant  were  erroneous  in  taking  away  from  the  jury 
the  right  to  find  a  ratification,  and  making  the  case  depend 
on  whether  the  defendant  advised  and  encouraged  the  dig- 
ging of  the  ditch.  The  verdict,  however,  was  clearly  in 
accordance  with  the  e\ddence  in  this  case,  and  justice  has 
not  been  affected  by  the  error  in  instructions.  The 
error  in  giving  the  fourteenth  and  fifteenth  instructions 
should  not  require  a  reversal  of  this  judgment.  Strohm  v. 
Hayes,  79  111.  41;  Murray  et  al.  v.  Ilaverty  et  al.,  70  111.  319; 
Caveny  v.  Weiller,  90  111.  158. 

The  verdict  of  the  jury  under  the  evidence  could  not  have 
been  different  from  what  it  was.  There  is  no  sufficient 
ground  for  a  reversal  in  this  record.  The  judgment  is 
affinned. 


Burlison  t.  Roberts. 


1.  Bill  of  Exceptions  to  Contain  Rulings^  ete.—ThPi  rulings  of  the 
trial  court  in  giving  or  refusing  instructions  can  not  be  reviewed  in  the 
Appellate  CJourt  unless  the  instnictions,  together  with  the  rulings  and 
proper  exceptions,  are  preserved  in  a  bill  of  exceptions. 

Memorandnm* — Appeal  from  the  County  Court  of  Franklin  County; 
the  Hon.  R.  H.  Flanijigan,  Judge,  presiding.  Heard  in  this  court  at 
the  February  term,  1893,  and  affirmed.    Opinion  filed  September  8, 1893. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

W.  H.  Williams,  attorney  for  appellant. 

8.  E.  Flannioan  and  0.  H.  Layman,  attorneys  for  appellee. 

Opinion  of  the  Court,  Scofield,  J. 

This  is  an  appeal  from  a  judgment  of  the  County  Court  of 
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Franklin  County,  in  favor  of  appellee  and  against  appellant, 
for  $37.50,  for  labor  performed,  and  $17.50  for  attorney's  fees 
for  services  rendered  on  the  trial  of  the  cause.  The  bill  of 
exceptions  contains  neither  instructions,  nor  motion  for  a 
new  trial.  It  is  true  that  a  motion  for  a  new  trial  appears 
in  the  copy  of  the  record  of  the  judgment  as  set  forth  in  the 
transcript.  But  no  exception  is  preserved  even  there,  to  the 
action  of  the  court  in  overruling  the  motion.  It  is  also  true 
that  certain  instructions  have  been  copied  into  the  tran- 
script by  the  clerk.  But  there  is  not  even  so  much  as  the 
judge's  marginal  "  given  ''-or  "  refused  "  to  indicate  the  rul- 
ing of  the  court  on  any  of  the^e  instructions.  It  is  the  well 
established  law  that  the  rulings  of  the  trial  court  in  giving 
or  refusing  instructions  can  not  be  reviewed  unless  the  in- 
structions, together  with  the  rulings  and  proper  exceptions 
thereto,  are  preserved  in  the  bill  of  exceptions. 

The  condition  of  this  record  is  such  that  the  merits  of 
the  controversy  between  the  parties  can  not  be  considered. 

The  judgment  is  affirmed. 


Becherer  v.  Stock. 


1.  Slander— Plea  of  JustificaHon-^Maieriality  of  Evidence,— On  a 
trial  of  an  action  for  slander^  for  imputing  perjury,  under  a  plea  of  jus- 
tification, it  appeared  that  the  testimony  alleged  to  be  false^  was  given 
in  a  prior  suit  for  work,  labor  and  services,  and  waa  to  the  effect  that 
one  person  had  worked  for  another  for  five  j'ears,  earning  a  good  hired 
hand's  wages,  and  that  the  services  of  a  liired  hand,  at  that  time  and  in 
that  neighborhood,  were  worth  from  fifteen  to  eighteen  dollars  a  month. 
It  was  held,  that  if  no  other  testimony  had  been  offered  on  that  trial, 
this  of  itself  would  have  been  sufficient  to  establish  a  liability  under  the 
pleadings  for  the  amount  shown,  and  hence  the  evidence  was  material 
to  tlie  issue. 

2.  Slander-^Tmpuiation  of  Perjury — Evidence  tJiat  the  Person  Was 
Swom.'^-On  the  trial  of  an  action  for  slander,  for  imputing  perjury,  to 
sustain  the  issues,  the  plaintiff  offered  a  bill  of  exceptions  made  in  the 
suit  in  which  it  was  claimed  the  perjury  was  committed.  The  opposite 
pai'ty  admitted  that   the  evidence  in  question  was  correct,  and  that  he 
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swore  to  it  as  set  forth  therein,  and  consented  that  it  might  be  read  to 
the  jiny.  It  was  litUU  that  as  the  party  admitted  he  swore  to  it  as  set 
forth  in  the  bill  of  exceptions,  and  as  the  bill  of  exceptions  introduced  in 
evidence,  shows  that  he  was  swora  and  testified,  it  is  sufficient  proof  to 
show  that  the  pei'son  was  duly  sworn  before  giving  his  testimony. 

3.  Slander — Estoppel  by  Declaration. — Where,  in  an  action  for  slan- 
der, the  declaration  alleges  that  the  plain tiif  was  duh'  sworn  J^efore  he 
gave  the  testimony  for  which  he  is  charged  with  perjury,  and  the  de- 
fendant pleads  a  justification,  tiie  plaintiff  can  not  be  i)ermitted  to  say  that 
the  averments  of  his  declaration,  which  were  necessary  mattei*s  of  induce- 
ment, and  which  are  confessed  by  tlie  plea,  are  untrue. 

4.  Slander — Evidence  of  Corrupt  and  False  Sircaring. — On  the  trial 
of  an  action  of  slander  for  the  imputitionof  p„»rjury,  under  a  plea  of  jus. 
tiiication,  it  is  sufficient  if  the  jury  were  jas  iiied  in  finding,  from  a  pre- 
ponderance of  the  evidence,  that  the  testimony  in  question  was  given 
recklessly  and  positively,  without  knowledge  of  the  facts,  and  if  so,  it 
was  willful  and  coiTupt  according  to  the  legal  signification  of  these 
words. 

Memorandnm. — Action  for  slander.  Appeal  from  the  Circuit  Court 
of  St.  Gair  County;  the  Hon.  Alonzo  D.  Wilderman,  Circuit  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  A.  D.  iy03,  and 
affirmed.     Opinion  filed  September  8,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court 

Appellant's  Brief,  Wm.  TVinkelman,  Attorn et. 

TThere  the  defendant,  by  his  pleas,  has  based  his  defense 
on  the  fact  that  the  plaintiff  was  guilty  of  perjury,  he  will 
be  required  to  prove  the  fact  of  perjury.  He  is  bound  to 
make  out  the  defense,  even  though  he  was  not  obliged  to 
impute  perjury  in  order  to  justify  the  words  spoken.  Ilicks 
V.  Rising,  24  111.  560 ;  Darling  v.  Banks,  14  111.  4G;  Welker 
V.  Butler,  15  Brad.  212. 

The  materiality  of  the  matter  sworn  to  must  depend  upon 
the  state  of  the  cause  and  the  nature  of  the  qUvistion  in 
issue.  It  is  the  act  of  false  swearing,  in  respect  to  a  matter 
material  to  the  point  of  inquiry  which  constitutes  the  crime, 
and  not  the  injury  which  it  may  have  done  to  individuals, 
or  the  degree  of  credit  which  was  given  to  the  testimony. 
Pollard  V.  People,  69  111.  153. 

The  accused  has  an  undoubted  right  to  be  informed  before 
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r  is  alleged,  he  took  the  oath  charged  to  be  false, 
the  right,  in  his  defense,  to  prove  that  the  person 
uring  the  oath  did  not  have  legal  and  competent 
,'  for  the  piir|X)3e.  In  the  absence  of  such  author-  . 
could  be  no  perjury,  and  hence  the  necessity  of  an 
t  as  to  who  administered  the  oath  and  that  he  had 
,'  for  the  |)urpose.  Kerr  v.  People,  42  111.  307 ; 
V.  People,  32  111.  409. 

nmit  perjury  a  person  must  willfully,  corruptly  and 
ivear  or  affirm.  The  false  assertion  maAe  hy  the 
inder  oath,  must  be  known  to  such  witness  to  be 
I  must  be  intended  by  him  or  her  to  mislead  the 
jury.     Coyne  v.  People,  124  111.  24. 

e's   Bkief,  a.  Flannioas  and  Dill  &  ScnAEFER, 

Attorn  Eva. 
an  swears  to  a  thing  "  whereof  consciously  he  knows 
"  he  commits  perjury;  "although,"  adds  Eeade, 
3ves  it  to  be  true,  and  although  it  turns  out  to  be 
[■'or  the  declaration  of  a  witness  is,  that  he  knows 
li  of  what  he  states;  and  if  he  is  conscious  he  does 
w  it,  he  means  to  swear  falsely,  however  the  fact 
ve  to  bo.  Bishop's  Cr.  L.,  8th  Ed.,  Sec.  104S. 
srjury  for  one  knowingly  and  willfully  to  swear  to 
true  about  which  he  knows  nothing.  Byrnes  v. 
102  N.  Y.  5. 

N  OP  TUB  COL'RT,  ScOFIELT),  J. 

s  Becherer,  appellant,  sued  Rosa  Stock,  a])pcllee,  for 
Q  charging  him  with  the  commission  of  the  crime  of 
while  testifj'ingas  a  witness  on  the  trial  of  a  cause 
Mary  Stoltz  was  plaintiff  and  appellee  was  defend- 
ro  pleas  were  fiknl,  one  the  geneml  issue,  the  other 
:  justification.  The  general  issue  was  withdrawn 
le  trial,  and  the  only  question  presented  to  the  jury 
ruth  or  falsity  of  the  other  plea.  Appellant  alleges 
in  the  rulings  of  the  court  in  admitting  or  exclud- 
iQce  and  concedes  that  there  was  no  error  in  the  giv- 
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ing  or  refusing  of  instructions.  He  urges,  however,  a 
reversal  of  the  judgment  on  the  ground  that  the  evidence 
fails  to  prove  three  material  averments  of  the  plea  of  justi- 
fication, which  are  substantiallv  as  follows : 

1.  That  Becherer's  testimony  in  the  case  of  Stoltz  against 
Stock  was  material  to  the  issue. 

2.  That  he  was  dulv  sworn  bv  the  clerk  of  the  Circuit 
Court  before  giving  his  testimony. 

3.  That  he  corruptly  swore  falsely  on  the  trial. 

We  will  consider  these  propositions  in  the  order  in  which 
we  have  stated  them. 

1.  On  the  trial  of  this  case  the  declaration,  plea  and 
judgment  in  the  case  of  Stoltz  against  Stock  were  offered 
and  admitted  in  evidence.  The  declaration  alleged  an  in- 
debtedness of  Stock  to  Stoltz  for  labor  and  services  and  for 
money  found  to  be  due  on  an  account  stated.  The  plea  was 
the  general  issue.  The  judgment  was  in  favor  of  the  plaint- 
iff in  the  action  for  $1,000  damages,  and  for  the  costs  of  the 
suit.  The  testimony  of  appellant  alleged  to  be  false,  which 
was  introduced  in  evidence  upon  the  trial  of  this  case,  was 
to  the  effect  that  Mary  Stoltz  had  worked  for  ap|)ellee  for 
five  years,  earning  a  good  hired  hand's  wages,  and  that  the 
services  of  a  hired  hand  at  that  time,  and  in  that  neighbor- 
hoDd,  were  worth  from  $15  to  $18  p3r  month.  If  no  other 
testimony  had  been  offered,  this  of  itself  would  have  been 
sufficient  to  establish  appellee's  liability  under  the  pleadings 
for  the  amount  for  which  judgment  was  rendered.  How 
then  can  it  be  claimed  that  the  materialty  of  appellant's 
testimony  was  not  shown  ? 

2.  It  is  urged  that  appellee  failed  to  prove  that  appel- 
lant was  duly  sworn  by  the  clerk  of  the  Circuit  Court.  The 
record  shows  that  the  official  reporter  of  the  St.  Clair  Cir- 
cuit Court  was  called  as  a  witness,  and  that  appellant's  counsel 
said,  "  I  will  admit,  your  honor,  that  this  is  the  bill  of  excep- 
tions in  the  case  of  Mary  Stoltz  against  Rosa  Stock  contain- 
ing the  evidence  of  Charles  Becherer  in  that  suit,  and  that 
the  evidence  reported  there  is  correct,  and  that  he  swore  to 
it  as  set  forth  in  the  bill  of  exceptions."    Appellee's  counsel 
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then  inquired,  "  And  may  it  be  read  to  the  jury? ''  And 
appellant's  counsel  answered,  "  Yes,  sir,  it  may  be  reail  to 
the  jury." 

Here  the  testimony  of  appellant  is  called  evidence  by  his 
own  attorney  and  is  admitted  to  be  correctly  reported.  It 
is  admitted  that  "  he  swore  to  it  as  set  forth  in  the  bill  of 
exceptions,"  and  the  bill  of  exceptions  as  introduced  in 
evidence  shows  that  he  was  sworn  and  testified  for  the 
phiintiflf.  Now  it  is  said  that  the  proof  fails  to  show  that 
the  circuit  clerk  administered  the  oath  and  that  this  is  a 
fatal  variance.  To  permit  such  an  objection  to  prevail  here 
would  certainly  be  a  perversion  of  justice.  The  admission 
that  appellant  was  sworn,  which  was  undoubtedly  i.iade  to 
save  time,  must  be  taken  to  mean  what  was  intended  bv 
the  parties,  and  that  is  that  further  proof  of  this  allegation 
of  the  plea  would  not  be  required.  But  the  administration 
of  the  oath  suificiently  appears  from  the  allegation  of  the 
declaration  that  appellant  was  duly  sworn  tefore  he  gave 
his  testimony  in  the  said  case  of  Stoltz  against  Stock.  He 
can  not  be  permitted  to  say  now  that  this  averment,  which 
is  necessarv  matter  of  inducement  in  the  declaration  and  is 
confessed  by  the  plea,  is  untrue. 

3.  It  is  said  that  the  evidence  does  not  show  that 
appellant  corruptly  swore  falsely  on  the  trial.  A  detailed 
statement  of  the  evidence,  which  was  conflicting,  would 
b3  unprofitable.  It  is  sufficient  to  say  that  the  jury 
were  justified  in  finding  from  a  preponderance  of  the 
evidence  that  Mary  Stoltz  did  not  do  the  work  of  a  farm 
hand,  and  that,  instead  of  ejirning  a  hired  hand^s  wages,  she 
did  not  earn  more  than  six  or  eight  dollars  a  month.  Tlie 
jury  were  also  justified  in  finding  that  appellant's  testimony 
w^as  given  recklessly  and  positively,  and  without  a  knowledge 
of  the  facts,  and  was  therefore  willful  and  corrupt,  according 
to  the  legal  signification  of  those  words.  2  Bishoj)  on  Crim- 
inal Law,  Sec.  1048;  Johnson  v.  The  People,  94  111.  505. 

The  judgment  will  be  affirmed. 
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1  Judgments — Sufficiency  of  Fornu — A  judgment  iq  the  following 
form — **  The  court  being  fully  advised  in  the  matter,  finds  the  issues  for 
the  plaintiff,  and  proceeds  to  render  judgment  in  favor  of  the  said  plaint- 
iff, and  against  the  said  defendant^  for  the  sum  of  two  hundred  and 
forty-seTen  dollars  and  seventy  cents  and  the  costs  of  this  suit,  and 
execution  is  awarded  for  the  same/^  while  not  in  the  most  approved 
form,  yet  when  tested  by  the  rules  of  law,  is  not  fatally  defective, 

2.  Judgments — jF\tnction8  of  the  Judgment. — It  is  not  a  function  of 
the  judgment  to  show  what  evidence  the  court  acted  upon.  If  a  party 
wishes  the  court,  trying  the  issues  without  a  jury,  to  show  what  disposal 
was  made  of  his  defense,  or  to  disclose  the  factors  which  enter  into  the 
findings,  he  may  do  so  by  properly  framed  propositions  of  law  which  the 
court  is  required  to  mark  **  held  "  or  **  refused." 

3.  Judgments — Requisites  of. — The  judgment  of  the  court  is  giving 
the  answer  to  the  problem  before  it,  and  not  the  process  by  which  the 
answer  has  been  obtained. 

4.  StattUes — Constructions  of^-Prior  Statutes  Applicable  to  this 
Court.— The  statute  provides  that  no  judgment  shall  be  reversed  in  the 
Supreme  Court  for  mere  error  in  form,  if  it  be  for  the  true  amount  of  in- 
debtedness or  damages.  Tliere  is  no  doubt  that  this  act,  although  enacted 
before  the  organization  of  the  Appellate  Court,  is  sufficiently  broad  in 
itB  scope  and  elastic  in  its  terms  to  include  any  courts  thereafter  to  be 
created,  and  given  part  of  the  functions  which  were  to  be  exercised  by  the 
Supreme  Court  when  the  enactm3nt  went  into  operation. 

5.  Judgments — Test  for  Determining  the  Sufficiency. — Whatever  ap- 
pears upon  its  face  to  be  intended  as  the  entry  of  a  judgment,  will  be 
regarded  as  sufficiently  formal  if  it  shows  (1)  the  relief  granted,  and  (2) 
that  the  grant  was  made  by  the  court  in  whose  record  the  entry  was 
written.  In  specifying  the  relief  granted,  the  parties  of  whom  and  for 
whom  it  is  given  must  be  sufficiently  identified.  It  must  show  the  plaint- 
iff who  recovers;  the  defendant,  against  whom  the  recovery  is  had,  and 
the  specified  thing  or  amount  of  money  recovered. 

Memarandnin.— Appeal  from  a  judgment  rendered  by  the  Circuit 
Court  of  Jefferson  County;  the  Hon.  Edmond  D.  Youngblood,  Circuit 
Judge,  presiding.  Heard  in  this  court  at  the  February  term,  A.  D.  1893, 
and  affirmed.     Opinion  filed  September  8,  1893. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

Appellant^s  Brief,  William  II.  Grhkn,  Attorney. 
The  judgment  is  defective  in  that  it  shows  no  action  of 
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the  court  rendering  judgment  for  appellee.  It  recites  that 
the  court  proceeds  to  render  judgment  in  favor  of  the  said 
plaintiff,  and  does  not  order  or  adjudge  his  right  to  a  recov- 
ery. It  is  a  mere  recital  of  the  clerk  and  not  the  act  of  the 
court.  While  a  judgment  will  not  be  reversed  for  want  of 
form,  it  will  be,  where  found  to  be  defective.  Myer  v.  Yil- 
laore  of  Teutopolis,  131  111.  556;  Faulk  v.  Kellmns,  54  111. 
188. 

Appellee's  Brief,  Albert  Watson,  Attorney. 

We  do  not  contend  that  the  form  of  judgment  used  by 
the  clerk  is  the  most  approved  form,  but  we  do  think  it  is 
sufficient  to  make  a  valid,  legal  judgment,  and  that  grave 
injustice  would  follow  a  reversal  upon  so  purely  technical 
and  unmeritorious  a  question.  Freeman  on  Judgments, 
Sections  46  to  51  inclusive.     (Ed.  of  1892.) 

In  Wells  v.  Hogan,  Beecher's  Breese,  337,  the  Supreme 
Court  says :  "  No  particular  form  is  required  in  the  pro- 
ceedings of  a  court  to  render  its  order  a  judgment.  It  is 
sufficient  if  it  be  final,  and  the  party  may  be  injured." 
Applying  this  rule  to  our  judgment,  we  find  it  amply  suffi- 
cient.    See  also  Minkhart  v.  Hankler,  19  111.  47. 

In  Benedict  v.  Dillehunt,  3  Scam.  287,  the  amount  of  the 
judgment  could  only  be  known  by  reference  to  a  certain 
paper  bond,  but  the  Supreme  Court  sustained  it  because  Id 
certum  est  quod  certum  reddi  jpoiest  See  also  Wilmans  v. 
Bank,  etc.,  1  Gilm.  667. 

Finally  we  cite  Sec.  3,  Chap.  7,  Eev.  Stat,  of  Illinois,  ^o 
judgment  shall  be  reversed  for  mere  error  in  form,  if  the 
judgments  be  for  the  true  amount  of  indebtedness  or  damages. 

Opinion  of  the  Court,  Scofield,  J. 

The  bill  of  exceptions  in  this  case  having  been  stricken 
from  the  record  on  motion  of  appellee,  nothing  remains  for 
our  consideration  save  the  objection  made  to  the  judgment, 
which  is  as  follows :  "  The  court  being  fully  advised  in  the 
matter  finds  the  issues  for  the  plaintiff  and  proceeds  to 
render  judgment  in  favor  of  the  said  plaintiff  and  against 
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the  said  defendant  for  the  sum  of  two  hundred  and  forty- 
seven  dollars  and  seventy  cents,  and  the  costs  of  this  suit, 
and  execution  is  awarded  for  the  same."  It  is  urged  that 
the  judgment  should  show  specifically  what  disposition  was 
made  of  appellant's  set-oflfs.  This  is  not  the  function  of  a 
judgment-  If  a  party  to  a  suit  wishes  the  court,  trying  the 
issues  without  a  jury,  to  show  what  evidence  is  acted  upon, 
and  what  disregarded,  or  to  disclose  the  factors  which  ent^r 
ittto  the  finding  or  judgment,  he  may  do  so  by  properly 
framed  propositions  of  law  which  the  court  is  required  to 
mark  "held"  or  *' refused."  The  judgment  itself  should 
jrive  the  answer  to  the  problem,  and  not  the  process  by 
which  the  answer  has  been  obtained. 

It  is  also  urged  that  the  statement  ^*  proceeds  to  render 
judgment "  is  a  mere  recital  by  the  clerk,  and  does  not 
show  the  action  of  a  court  engaged  in  rendering  judg- 
m3nt.  If  such  is  the  oxse,  why  was  an  execution  awarded  i 
Does  the  court  award  an  execution  first,  and  render  judg- 
ment afterward  ?  The  second  assignment  of  error,  *'  The 
court  erred  in  rendering  judgment  against  the  defendant," 
indicates  a  strong  suspicion  on  the  part  of  appellant^s  able 
counsel  that  the  court  not  only  proceeded  to  render  judg- 
ment, but  actually  succeeded  in  doing  so.  The  statutes  of 
this  State  provide  that  "  no  judgment  shall  be  reversed  in 
the  Supreme  Court  for  mere  error  in  form,  if  the  judgment 
be  for  the  true  amount  of  indebtedness,  or  damages." 
There  is  no  doubt  that  this  enactment  of  the  legislature, 
made  before  the  organization  of  the  Appellate  Court,  is 
sufficiently  broad  in  its  scope,  and  elastic  in  its  terms,  to 
inchide  any  courts  thereafter  to  be  created,  and  given  part 
of  the  functions  which  were  exercised  by  the  Supremo 
Court  when  the  enactment  went  into  operation.  If  such 
be  the  case,  this  court  is  preclude<l  by  the  mandate  of  the 
legislature,  from  reversing  this  judgment  for  mere  error  in 
form. 

In  Wells  V.  Hogan,  Breese,  337,  it  was  held  that  no  par- 
ticular form  is  required  in  the  proceedings  of  a  court  to 
render  its  order  a  judgment,  but  that  it  is  sufficient  if  the 
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ord^r  be  final,  and  the  party  against  whom  it  is  directed^ 
may  be  injured  thereby. 

In  Minkhart  et  al.  v.  Hankler,  19  III.  47,  it  was  held  that 
whatever  language  may  be  used  in  the  record,  if  it  is  appar- 
ent what  the  finding  of  the  court  is,  and  that  finding  is  cor- 
rect in  law,  a  judgment  will  not  be  reversed  because  of  the 
use  of  un technical  or  inappropriate  words.  The  tests  for 
determining  the  sufliciency  of  a  judgment  in  matters  of 
form  are  very  clearly  stated  in  Freeman  on  Judgments^  Sec. 
50,  in  the  following  language:  *^I  think,  however,  that 
from  the  cases,  this  general  statement  may  be  safely  made : 
that  whatever  appears  upon  its  face  to  be  intended  as  tlie 
entry  of  a  judgment  will  be  regarded  as  sufficiently  formal 
if  it  show,  first,  the  relief  granted,  and,  second,  that  the 
grant  was  made  by  the  court  in  whose  records  the  entry  is 
written.  In  specifying  the  relief  granted,  the  parties  of 
whom  and  for  whom  it  is  given  must,  of  course,  be  suffi- 
ciently identified.  According  to  the  Supreme  Court  of  Ala- 
bama, '  A  judgment  should  show  the  plaintiff  who  recovers, 
the  defendant  against  whom  the  recovery  is  had,  and  the 
special  tiling  or  amount  of  money  recovered/"  While  the 
judgment  in  question  is  not  in  the  most  approved  form,  yet 
when  tested  by  the  rules  thus  laid  down,  it  is  not  fatally  de- 
fective.   The  judgment  will  be  affirmed. 


Tucker  y.  Burkitt. 

1.  Practice — Objection,  Taking  Exceptions,  etc—  On  the  trial  of  an 
action,  at  the  close  of  the  evidence  on  the  part  of  one  of  the  litigants^ 
the  attorney  for  the  opposite  party  objected  to  aU  the  testimony  admit- 
ted, and  took  exceptions,  etc.  It  teas  heldy  that  such  an  objection  was 
utterly  valueless.  A  general  objection  to  all  the  evidence  on  one  side  of 
a  case  will  not  be  considered. 

2.  Practice— Objections  to  Testimony. — An  objection^  to  be  availing, 
must  be  made  before  a  question  is  answered.  Or  if  the  answer  is  not 
responsive,  a  motion  to  strike  it  out  must  be  made  at  the  earliest  oppor- 
tunity.   It  would  be  a  dangerous  practice  to  permit  counsel  to  allow 
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questions  to  be  answered,  either  intentionally  or  negligently,  and  then 
to  interpose  objections  in  those  instances  in  which  the  answers  are 
deemed  harmful. 

8.  Exceptions — Waiver,  etc. — Where  an  exception  has  been  pre- 
served to  the  ruling  of  the  court,  but  has  not  been  considered  by  coun- 
sel sufficiently  important  to  require  mention  in  his  argument,  it  will  not 
be  noticed  by  the  Appellate  Court. 

4.  Exceptions  to  Rulings  of  the  Court  upon  Evidence  Heard  in  the 
Absence  of  the  Jury. — Where  the  court  heard  evidence  in  the  absence  of 
the  jury,  upon  the  question  of  the  execution  of  a  lease,  to  which  no 
exceptions  were  taken,  but  an  exception  was  taken  to  the  remarks  of 
the  court  in  the  ruling  of  the  court  uix>n  the  question,  the  record  not 
showing  that  any  of  the  testimony  so  heard  by  the  court  was  repeated 
in  the  presence  of  the  jury,  or  that  any  remark  or  ruling  of  the 
coiu^,  made  while  the  jury  was  absent,  was  repeated  or  referred  to 
afterward  in  the  presence  of  the  jury,  it  was  held,  that  the  party  object- 
ing could  not  have  been  prejudiced  by  any  evidence  heard,  or  ruling 
made,  when  the  jury  were  absent. 

Hemorandnm. — ^Distress  for  rent.  Appeal  from  a  judgment  rendered 
by  the  Circuit  Court  of  Wayne  County;  the  Hon.  Edmund  D.  Young- 
blood,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  February 
term,  A.  D.  1893,  and  affirmed.    Opinion  filed  September  8,  1893. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 


Appellant's  Brief,  Bunch  &  Bonham,   Attorneys;   0.  S. 

Conger,  of  Counsel. 

To  deny  the  execution  of  a  writing,  the  plea  must  be 
verified.  Sec.  34,  Chap.  110,  Tl.  S.  Unless  defendant  files 
verified  plea  denying  execution  of  contract  he  can  not  deny 
execution  at  trial.  Gaddy  v.  McCleave,  59  111.  182.  Denial 
by  defendant  may  be  by  affidavit  filed  with  general  issue. 
The  plea  general  issue  alone  is  not  sufficient.  '  Temj)leton 
V.  Hay  ward,  65  111.  178.  "  If  defendant  has  tiled  no  plea 
nor  affidavit,  such  are  admissible  without  proof  of  execu- 
tion."    Shufeldt  V.  Henderson,  26  111.  App.  593. 

Appellee's  Brief,  Creiohton  &  Kramer,  Attorneys. 

The  only  issue  that  was  made  in  this  case,  or  that  could 
have  been  made,  was  whether  or  not  the  relation  of  land- 
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lord  and  tenant  existed,  and  if  so  whether  or  not  any 
rent  was  due.  Alwood  v.  Mansfield,  33  111.  452;  Kruse  v. 
Kruse,  68  111.  188. 

Opinion  of  the  Court,  Scofield,  J. 

Appellant  levied  a  distress  warrant  on  certain  property 
of  appellee  for  rent  alleged  to  be  due  him.  On  the  trial  of 
the  case  in  the  Circuit  Court,  tHe  jury  rendered  a  verdict 
for  appellee.  A  motion  for  a  new  trial  was  made  and  over- 
ruled and  judgment  was  rendered  on  the  Terdict.  As  far 
as  the  record  shows,  no  instructions  were  given  to  the  jur\% 
no  request  for  instructions  being  made  by  either  party. 
Numerous  errors  Ijave  been  assigned,  but  these  may  be 
reduced  to  two  general  propositions :  first,  that  the  court 
admitted  improper  evidence,  and  second,  that  the  verdict  is 
against  the  law  and  the  evidence.  Appellant  made  some 
proof  of  the  execution  of  the  lease  sued  on  and  thereupon 
the  instrument  was  admitted  in  evidence  without  objection. 
Appellant  then  introduced  evidence  to  show  that  rent  was 
due  under  the  lease  and  rested  his  case.  So  far  no  exce|> 
tion  had  been  taken  to  the  rulincre  of  the  court  bv  either 
party.  Appellee  then  opened  his  case  by  testifying  that  he 
did  not  read  the  lease  before  signing  it.  His  counsel  then 
asked  him  to  state  what  was  the  arrangement  between  him 
and  the  colonel  (appellant's  agent)  as  to  the  leasing  of  the 
land.  Objection  was  made  that  such  evidence  was  not 
admissible  without  a  sworn  plea  denying  the  execution  of 
the  lease.  After  some  discussion  of  tlie  question  by  coun- 
sel, the  court  said,  "  I  think  it  is  for  the  court  to  determine 
whether  it  ;s  the  written  instrument  of  the  defendant  or 
not.     The  jury  will  retire  out  of  the  hearing  of  the  court.'^ 

Thereupon  the  jury  retired  in  charge  of  an  officer,  and 
the  court,  in  the  absence  of  the  jury,  heard  evidence  on  the 
question,  which  evidence  begins  on  the  9th  and  ends  on  the 
15  th  page  of  the  record.  No  exception  on  the  part  of 
appellant  to  any  ruling  of  the  court  was  made  till  after  all 
of  this  evidence  had  been  heard. 

The  court  then  decided  that  the  lease  should  go  to  the 
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jury  with  the  evidence  of  the  execution  of  the  same,  and 
that  the  jury  should  deter  .nine  whether  it  was  the  contract 
of  appellee  or  not.     To  this  ruling  appellant  excepted. 
Afterward  the  jury  was  brought  into  the  room,  and  the  trial 
was  resumed  by  the  examination  of  a  witness  on  other 
branches  of  the  case;  but  the  record  does  not  show  that  the 
erideiice  heard  in  the  absence  of  the  jury  was  re|>eated  to 
the  jury  verbatim,  or  in  substance,   or  otherwise,  or  that 
any  remark  or  ruling  of  the  court  made  w^hile  the  jury  were 
absent,  was  repeated  or  referred  to  afterward  in  the  pres- 
ence of  the  jury.     Therefore,   appellant    could  not    have 
been  prejudiced  by  any  evidence  heard,  or  rulings  made, 
when  the  jury  were  not  in  the  court  room.     If  such  evi- 
dence was  repeated  to  the  jury,  or  if  the  ruling  of  the  court 
^'as  made  known  to  the  jury,  it  was  the  duty  of  appellant 
to  make  that  fact  to  appear  plainly  in  the  bill  of  exceptions, 
which  is  his  pleading,  and  must  be  taken  most  strongly 
ao'ainst  him.     Kogers  v.  Hall,  3  Scam.  5;  Garrity  v.  The 
iTamburger  Co.,  136  111.  499;  Monroe  v.  Snow  et  al.,  33  111. 
*^Pp.  230. 

ft  is   insisted  by  appellant  that  the  court  erred  in  per- 
iDitting"  appellee  to  introduce  evidence  of  a  set-off  when 
"^  plea,  of  set-off  had  been    filed.     Without   considering 
the    necessity  of  filing  such  a  plea  in  a  case  like  the  one 
"^^^v-  before  us,  it  is  sufficient  to  say  that  no  exception  to  any 
ruling-  of  the  court  on  the  question  appears  in   the  record. 
It  IS  true  that  at  the  close  of  appellee's  evidence  in  chief  appel- 
lant's counsel  said,  "  We  object  to  all  the  testimony  on  the 
pai't  of  the  defense  and  take  exception."    Such  a  statement  is 
utterly  valueless.     A  general  objection  to  all  the  evidence  on 
one  side  of  a  case  will  not  be  considered.   The  objection,  to  be 
^^^iling,  must  be  made  before  the  question  is  answered,  or  if 
t^s  H.nswer  be  not  responsive,  a  motion  to  strike  out  must  be 
"^^<lo  at  the  earliest  opportunity.     It  would  be  a  dangerous 
PJHotice  to  permit  counsel  to  allow  questions  to  be  answered, 
either  intentionally  or  negligently,  and  then  to  interpose 
^^j^ctions    in  those  instances  in  which    the  answers  are 
*^^med  harmful. 
■^  few  exceptions  have  been  preserved  as  to  rulings  in  minor 
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matters,  which  could  not  have  affected  the  verdict,  and  have 
not  been  considered  by  appellant's  counsel  sufficiently  im- 
portant to  require  mention  in  their  argument.  These  excep- 
tions will  not  be  noticed  further. 

Lastly,  it  is  contended  that  the  verdict  is  contrary  to  the 
law  and  the  evidence.  Under  a  strict  construction  of  the 
bill  of  exeei)tions,  appellant  is  in  no  position  to  raise  this 
question.  The  bill  of  exceptions  shows  that  appellee  ('' M^ 
defendant'*'^)  excepted  to  the  decision  of  the  court  in  overrul- 
ing the  motion  for  a  new  trial.  It  is  fair  to  presume,  how- 
ever, that  this  is  a  clerical  error,  and  that  it  was  appellant, 
and  not  appallee,  who  excepted  to  this  ruling  of  the  court. 
On  a  careful  examination  of  the  evidence,  we  find  no  reason 
to  disapprove  of  the  verdict  of  the  jury.  Taking  it  for 
granted  that  the  execution  of  the  lease  could  not  be  denied 
without  a  sworn  plea,  the  other  defenses  were  nevertheless 
sufficiently  ])roved  to  justify  a  verdict  for  appellee. 

We  perceive  no  error  in  the  record,  and  the  judgment  is 
therefore  affirmed. 


/  49    288 
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East  St.  Louis  Connecting  Railway  Co.  t.  O'Hara. 


1.  Jury — Findings,  When  Not  to  he  Set  Aside. — Where  the  findings  of 
a  jury  do  not  appear  to  be  manifestly  against  the  evidence  or  to  have  re- 
sulted from  passion  or  prejudice,  the  verdict  wiU  not  be  set  aside. 

2.  Railroad  Trains— Ordinances  Regulating  the  Speed  of,  etc. — It  is 
witliin  the  province  of  a  city  council  to  enact  ordinances  prohibiting 
railroad  companies  from  running  their  trains  at  a  greater  rate  of  speed 
than  six  miles  an  hour  within  the  limits  of  the  city,  and  to  require  tliem 
during  the  night  time  and  when  dark,  to  have  and  keep  the  headlights 
burning  on  the  front  ends  of  their  engines  and  the  bells  thereon  ringing, 
for  the  purpose  of  indicating  and  giving  notice  of  the  movement  of  their 
locomotives,  etc. 

8.  Special  Findings — Personal  Injuries — Willf id  Commission  of  In- 
juries Complained  of. — Where,  in  a  suit  against  a  railroad  company  for 
personal  injuries,  the  evidence  disclosed  the  facts,  that  at  a  place  within 
the  limits  of  a  city  large  numbers  of  persons  were  in  the  habit  of  cross- 
ing the  track,  and  the  ordinances  of  the  city  required  that  the  tell  of  the 
locomotive  engine  of  railroad  companies  should  be  continuoiLsly  rung 
while  running  within  the  city,  and  when  running  in  the  night  time  a 
bright  and  conspicuous  light  should  be  kept  at  the  forward  end  of  the 
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locomotive,  olr  if  backing,  at  the  rear  end  of  the  same,  so  as  to  show  the 
direction  in  which  the  same  was  moving,  and  prohibiting  the  running, 
within  suoh  limits,  of  any  passenger  car  or  train  at  a  greater  rate  of  si>eed 
than  ten  miles,  and  freight  trains  at  six  miles  an  hour,  there  being  evi- 
dence that  warranted  the  finding  of  the  jury  that  no  bell  was  rung  at 
said  place,  and  no  headlight  was  on  the  engine  to  disclose  the  direction  in 
which  it  was  moving  in  passing  along  the  railroad  track  at  said  place,  it 
would  be  sufficient  evidence,  coupled  with  the  rate  of  speed,  to  warrant 
a  special  finding  by  the  jury  that  the  servants  and  agents  of  the  rail- 
road company  willfully  committed  the  injuries  complained  of. 

4.  Negligence — Wliat  Amounts  to  Willful  or  Wanton  Negligence. — 
The  running  of  a  locomotive  in  the  night  at  an  unlawful  rate  of  speed, 
without  signaling  or  without  lights,  along  a  tract  within  tlie  limits  of 
a  city  at  a  place  where  many  people  were  in  tlie  habit  of  crossing,  is 
negligence  so  gross  that  it  amounts  to  willful  or  wanton  negligence,  and 
as  such  will  authorize  a  recovery,  whether  the  place  at  which  the  injury 
waa  inflicted  was  a  public  street  or  the  railroad  right  of  way. 

5.  WiilftU  Negligence-^  Violation  of  City  Ordinance. — Tlie  willful 
disregard  by  a  railroad  company,  or  its  agents  or  employes,  of  the  duty 
imposed  by  an  ordinance  of  a  city  regulating  the  speed  of  trains  and  the 
manner  of  moving  them  at  night  within  the  city  limits,  when  sufiiciently 
pleaded  and  in  evidence  before  a  jury,  will  warrant  a  special  finding  that 
the  railroad  company  is  guilty  of  willful  negligence. 

6.  City  Ordinances  Regulating  Sjieed  of  Trains — Construction. — An 
ordinance  regulating  the  speed  of  railroad  trains  within  the  limits  of  the 
city  is  sufficiently  comprehensive  to  include  an  engine  without  cars 
attached,  as  the  principal  purpose  of  the  ordinance  is  to  prevent  railway 
accidents  by  running  at  too  high  a  rate  of  speed. 

7.  Special  Findings  Conclusive. — ^Where,  upon  a  trial  at  law,  the  evi- 
dence is  conflicting  upon  a  material  part  in  the  case,  and  tlie  jury,  in 
response  to  a  special  interrogatory,  return  a  finding,  it  will  be  conclusive 
upon  that  question. 

Memorandnm. — Action  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  St.  Clair  County;  the  Hon.  Alonzo  D.  Wilderman,  Circuit 
Judge,  presiding.  Heard  in  this  court  at  the  August  term,  A.  D.  1892, 
and  affirmed.     Opinion  filed  September  8,  1893. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

Charles  W.  Thomas,  attorney  for  appellant. 

Appellee's  Brief,  Wm.  Winklemann,  Jesse  M.  Frels,  and 

Virgil  Kule,  Attorneys. 

"Where  the  evidence  is  conflicting,  the  verdict  of  a  jury  is 
conclusive,  and  the  court  has  no  authority  to  set  it  aside  un- 
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less  it  is  shown  to  be  manifestly  against  the  evidence,  or  to 
have  resulted  from  passion  on  the  part  of  the  jury."  Hinck- 
ley V.  Horazdovsky,  33  111.  App.  260. 

The  questions  as  to  whetlfer  the  plaintiff  exercised  proper 
care  and  caution,  and  whether  the  defendant  was  guilty  of 
negligence  causing  the  injury,  are  questions  of  fact  for  the 
jury  to  determine  from  the  evidence.  Pennsylvania  Co.  v. 
Frana,  112111.405;  C,  St.  L.  &  P.  K.  K.  Co.  v.  Hutchinson, 
^  20  m.  596;  L.  S.  &  M.  S.  Ky.  Co.  v.  Johnsen,  135  111.  647; 
L.  S.  &  M.  S.  Ry.  Co.  v.  O'Conner,  115  lU.  255;  L.  S.  &  M.  S. 
R.  R.  Co.  v.  Brown,  123  111.  174;  Chicago  v.  Keefe,  114  HI. 
228;  C.&E.LR.  R.  Co.  V,  O'Connor,  119  111.  587;  The  Chi- 
cago Hansom  Cab  Co.  v.  Havelick,  131  111.  179. 

The  jury  were  authorized  to  look  at  the  conduct  of 
the  engineer  in  the  light  of  all  the  facts  in  the  case. 
It  has  been  said :  "  What  degree  of  negligence  the  law 
considers  equivalent  to  a  willful  or  wanton  act  is  as  hard 
to  define  as  negligence  itself,  and,  in  the  nature  of  things, 
is  so  dependent  upon  the  particular  circumstances  of 
each  case  as  not  to  be  susceptible  of  general  statement."  2 
Thomp.  Keg.  p.  1264,  Sec.  53.  In  Railroad  Co.  v.  Godfrey, 
71  111.  500,  it  was  said  that  where  a  trespasser  is  injured,  the 
railroad  company  is  liable  for  "  such  gross  negligence  as  evi- 
dences willfulness."  Blanchard  v.  Railroad  Co.,  126  111.  416. 
What  is  meant  by  '  such  gross  negligence  as  evidences  will- 
fulness V  It  is  "  such  a  gross  want  of  care  and  regard  for 
the  rights  of  others  as  to  justify  the  presumption  of  willful- 
ness or  wantonness."  2  Thomp.  Neg.  p.  1264,  Sec.  52;  Har- 
lan V.  Railway  Co.,  65  Mo.  22. 


Opinion  of  the  Court,  Phillips,  P.  J. 

Appellant  is  the  owner  and  operator  of  a  switching  road 
used  for  transferring  cars  to  and  from  numerous  railways 
having  their  termini  in  East  St.  Louis.  It  is  a  double  track 
road  and  run  north  and  south  along  the  bank  of  the  Missis- 
sippi river.  Front  street  in  the  city  of  East  St.  Louis,  sixty 
feet  wide,  runs  north  and  south  along  the  east  side  of  the 
wharves  of  the  Wiggins  Ferry  Co.,  and  there  is  a  conflict  in 
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the  evidence  as  to  whether  the  tracks  of  the  railroad  are  on 
Front  street.    The  plaintiffs  contention  is  that  the  tracks 
are  on  the  western  part  of  the  street,  and  the  defendant 
claims  that  the  west  track  is  upon  the  street  at  no  point,  but 
that  the  east  rail  of  the  east  track,  only,  is  laid  upon  the 
street.    On  the  23d  day  of  October,  1889,  plaintiffs  arm  was 
cut  off,  being  run  over  by  a  locomotive  on  the  west  track. 
The  injury  occurred  in  the  night  time.    The  plaintiff  brings 
the  action  against  the  defendant  and  charges  it  with  negli- 
gence in  failing  to  ring  a  bell,  and  failing  to  have  the  head- 
light burning,  and  alleged  that  the  train  was  running  at  a 
dangerous  and  unlawful  rate  of  speed,  and  further  charges 
that  the  defendant  wantonly  and  willfully  failed  to  have  a 
headlight  burning  or  ring  the  bell,  and  wantonly  and  will- 
fully ran  at  a  high  rate  of  speed.    Defendant  pleaded  the 
general  issue  and  a  trial  was  had  which  resulted  in  a  judg- 
ment for  plaintiff  for  $5,000,  and  a  motion  for  a  new  trial 
and  a  motion  in  arrest  of  judgment  being  overruled,  the 
defendant  brings  the  record  to  this  court  by  appeal,  and 
assigns  error  in  overruling  the  motion  for  new  trial  and 
entering  judgment  on  the  verdict,  and  in  not  arresting  the 
/ttdg-nxent. 

There  is  conflict  in  the  evidence  on  the  question  as  to 
^'^ether  the  railroad  track  at  the  place  of  the  injury  is  on 
tile  pviblic  street,  several  of  the  plaintiffs  witnesses  claim- 
%  tliat  it  was  on  the  public  street,  and  witnesses  for  defend- 
^flt  denying  that  the  track  at  the  place  where  the  injury 
^^^^T-ed  was  on  said  street.     There  is  also  conflict  in  the 
^^'i<loxice  as  to  whether  the  engine  which  ran  over  plaintiff's 
^^^  ^ct  the  time  of  the  injury  had  a  headlight  burning  or  was 
^^Sixxg  the  bell,  and  with  this  conflict  in  the  evidence  the 
Fy >  ^sked  to  find,  found  specially  that  the  headlight  on  the 
^^S^QCiotive  which  struck  plaintiff  was  not  burning  at  the 
wjjj^  of  the  accident,  and  that  the  bell  on  the  locomotive 
jich  struck  him  was  not  ringing,  and  the  place  where 
plaintiff  was  injured  was  a  public  street.     These  findings  of 
the  jury  do  not  appear  to  be  manifestly  against  the  evi- 
dence, or  to  have  resulted  from  passion  or  prejudice,  and  in 
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this  conflicting  state  of  the  evidence  the  verdict  of  the  jury 
ought  not  to  be  disturbed.  Hinckley  v.  Horazdovsky,  33 
III  App.  259;  Calumet  River  Co.  v.  Moore,  124  111.  329;  C. 
&  E.  R.  R.  Co.  V.  Blake,  116  111.  163. 

The  last  count  of  plaintiflTs  declaration  charges  the  de- 
fendant with  wanton  and  willful  negligence.  Gross  want 
of  care  and  disregard  for  the  rights  of  others  may  be  such 
as  to  justify  the  presumption  of  willfulness  or  wantonness. 
The  second  count  of  plaintiff's  declaration  alleges  it  was 
defendant's  duty  by  sections  583  and  584:  of  the  general  ordi- 
nances of  the  city  of  East  St.  Louis,  not  to  run  at  a  greater 
rate  of  speed  than  six  miles  an  hour,  and  during  the  night 
time,  and  when  dark,  to  have  and  keep  the  headlight  burn- 
ing on  the  front  «nd  of  its  engine,  and  have  and  keep  the 
bell  thereon  ringing  for  the  purpose  of  indicating  and  giv- 
ing notice  of  the  approach  or  movement  of.  locomotive 
engines  while  moving  on  said  track.  The  evidence  dis- 
closes the  fact  that  a  large  number  of  persons  were  in  the 
habit  of  crossing  the  track  of  defendant's  road,  passing  from 
the  transfer  stables  to  the  ferry  boats,  and  the  plaintiff,  who 
was  a  driver  at  the  transfer  stables,  left  there  for  the  pur- 
pose of  crossing  the  track  to  reach  the  ferry  boat  to  go  to 
his  home  on  the  west  side  of  the  river,  and  sought  to  cross 
the  track  at  a  place  where  much  passing  was  done. 

Section  584  of  the  ordinances  of  the  citv,  read  in  evi- 
dence,  requires  that  the  bell  of  the  locomotive  engine  shall 
be  continuously  rung  while  running  upon  any  railroad  track 
within  the  city,  and  while  running  in  the  night  time,  shall 
have  and  keep  a  bright  and  conspicuous  light  at  the  forward 
end  of  the  locomotive,  or,  if  backing,  shall  have  a  conspicuous 
light  at  the  rear  end  of  the  engine,  so  as  to  show  the  direc- 
tion in  which  the  same  is  moving.  Section  583  is  that  no 
railway  company,  or  conductor,  or  engineer,  or  other  em- 
ploye of  the  company,  managing  or  controlling  any  loco- 
motive engine,  car  or  train,  shall  run  or  permit  to  be  run, 
within  the  limits  of  the  city,  any  passenger  train  or  car,  at 
a  greater  rate  of  speed  than  ten  miles,  and  freight  trains  at 
six  miles  per  hour.  These  ordinances  were  in  evidence,  and 
it  was  within  the  province  of  the  city  council  to  enact  such 
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ordinance,  and  there  being  evidence  that  warranted    the 
finding  of  the  jury  that  no  bell  was  rung,,  or  no  headlight 
on  the  engine,  or  no  light  to  disclose  the  direction  in  which 
it  was  movdng  in  passing  along  the  railroad  track  at  a  point 
where  much  passing  was  done,  would  be  suflBcient  evidence, 
coupled  with  the  rate  of  cpeed,  to  warrant  the  finding  of 
the  jury  which  was  specially  found,  that  the  servants  and 
agents  of  the  defendants  willfully  committed  the  injury; 
for  the  negligence  would  be  so  gross  in  running  in  the 
night  time  at  such  a  rate  of  speed,  without  signaling  or 
without  light,  that  it  would  amount  to  willful  or  wanton 
negligence;  and  such  being  the  case,  even  on  the  theory  that 
the  place  where  the  plaintiff  was  injured  was  not  a  public 
street,  but  the  right  of  way  of  defendant's  road,  would  still 
authorize  a  recovery.     The  willful  disregard  of  a  duty  im- 
posed by  the  ordinances  of  the  city,  which  were  sufficiently 
pleaded  and  in  evidence  before  the  jury,  would  warrant 
such  finding.     The  ordinance  having  reference  to  the  speed 
of  trains,  is  sufficiently  comprehensive  to  include  an  engine 
without  cars  attached. 

The  principal  purpose  of  the  ordinance  was  to  prevent 

^^i^ray  accidents,  from  running  at  too  high  rate  of  speed. 

The  record  shows  that  the  plaintiff  offered  in  evidence 

sections  318,  319  and  427  of  the  ordinances  of  the  city  of 

^*^t  St.  Louis,  Sec.  318  being  substantially  a  copy  of  Sec. 

^^  Chap.  114,  Starr  and  Curtis'  Statutes,  and  Sec.  319  being 

f^bstantially  a  copy  of  Chap.  114  of  same.  Sec.  427  being 

^  ^f erence  to  special  assessments  or  improvements.    While 

^  See  no  relevancy  of  these  ordinances  to  the  questions 

^^ore  the  jury,  yet  it  does  not  appear  that  in  any  manner 

.®  defendant's  case  was  prejudiced  thereby,  and  the  admis- 

8'on  Q-f  sections  318, 319  and  427  was  not  such  error  as  would 

^Uii-^  the  reversal  of  the  judgment  in  this  case.     It  is  con- 

^^de<l  by  the  defendant  that  the  plaintiff,  at  the  time  he 

^^  iniured,  was  Ivins:  on  the  track  of  defendant's  road, 

r^ititiff  claiming  that  he  was  standing  up  when  struck,  and 

'^Ool^ed  down,  and  on  this  question  the  evidence  is  con- 

"^^tingj  and  the  jury,  in  response  to  special  interrogatories, 

w^<\  that  the  plaintiff  did  not  lie  upon  defendant's  tracks 
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before  he  was  knocked  down,  and  the  verdict  of  the  jury 
on  that  question  is  conclusive.  John  Fries  was  called  as  a 
witness  by  plaintiff  and  testified,  and  counsel  for  plaintiff, 
in  his  closing  argument,  in  commenting  on  the  testimony 
of  Fries,  contended  before  the  jury  that  Fries  hail  committed 
perjury  and  had  been  bribed,  to  which  defendant's  counsel 
objected  and  moved  the  court  to  direct  the  counsel  to  refrain 
from  such  comments.  The  court  did  not  pass  upon  the  ques- 
tion, and  the  remarks  of  plaintiff's  counsel  were  repeated, 
and  the  defendant  excepted.  From  the  testimony  of  the 
witness  •as  it  appears  of  record  we  are  not  disposed  to  hold 
that  counsel  for  the  plaintiff  had  not  the  right  of  criticising 
his  testimony,  for  although  called  by  the  plaintiff  and  testi- 
fying to  certain  facts,  yet  from  his  entire  testimony  we  can 
not  see  that  the  plaintiff's  counsel  must  be  compelled  to  treat 
him  with  very  great  respect,  but  had  the  right  to  criticise 
the  witness'  testimonv. 

There  was  no  error  in  the  instructions  given  for  the 
plaintiff,  the  instruction  being  under  the  second  count  of 
the  declaration  for  the  alleged  willful  acts  of  the  defendant. 
It  is  urged  by  the  appellant's  counsel  that  it  is  not  possible 
that  appellant's  servants  willfully  refrained  from  lighting 
a  headlight,  and  willfully  refrained  from  ringing  a  bell 
and  willfully  ran  at  a  high  rate  of  speed.  These  averments 
are  all  made  in  the  second  count  of  the  declaration,  and 
there  is  proof  authorizing  this  verdict  of  the  jury  that  there 
was  no  bell  rung,  nor  headlight,  and  the  train  running  at  a 
high  rate  of  speed,  and,  as  we  have  already  discussed  the 
question,  such  acts  at  such  place  and  at  such  time  of  night, 
might  be  regarded  as  a  wanton  or  willful  act  on  the  part  of 
the  defendant's  servants,  and  authorize  the  instruction  to 
be  given  that  if  the  jury  found  the  defendaut  guilty  of 
negligence,  charged  in  the  second  count  of  plaintiff's  dec- 
laration, they  might  find  the  defendant  guilty.  Nor  was 
it  error  to  refuse  the  defendant's  fourth  instruction;  for  if 
the  acts  of  the  defendant's  servants  were  wanton  and  will- 
ful, as  alleged  in  the  second  count  of  the  declaration,  the 
instruction  ought  not  to  be  given.  We  find  no  reversible 
error  in  the  record.     The  judgment  is  affirmed. 
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Thompson  et  al.  y.  Evans  et  al. 

1.  Torts. — Becovery  against  Joint  Trespassers, — In  an  action  of  trespass 
against  several  defendants,  jointly,  unless  the  evidence  shows  a  joint 
act  on  their  part,  a  joint  recovery  against  them  can  not  be  sustained. 

2.  Tr^8passe8 — What  Acts  are  Sufflc'ent  to  Create  Joint  Liability. — The 
mare  expression  of  an  opinion  by  the  city  attorney  as  to  the  duty  of  an- 
other officer  under  the  ordinance,  and  in  the  absence  of  the  proof  of 
malice,  a  mistakenly  expressed  opinion  will  not  authorize  the  recovery 
of  damages  against  him  for  acts  committed  by  the  other  officer,  in  pur- 
ijuance  of  such  opinion.  So,  where  a  person  erected  a  shed  within  the 
fire  limits  of  a  city,  and  the  city  attorney,  being  called  upon  for  his  opin- 
ion in  regard  to  the  matter,  expressed  it  that  the  building  was  erected  in 
violation  of  the  ordinance,  and  that  it  would  ba  the  duty  of  the  marshal 
to  tear  it  down  if  the  person  erecting  it  did  not  remove  it,  and  the  mar- 
shal having  torn  it  down,  it  w:i3  held  that  the  city  attorney,  by  reason 
of  the  opinion  given,  was  not  jointly  liable  in  trespass  with  the  marshal, 
no  malice  being  shown. 

3.  Damages — Excessive. — In  an  action  for  tearing  down  ashed,  where 
the  evidence  shows  the  actual  damage  to  be  $80,  a  verdict  and  judgment 
for  $300  can  not  be  sustained,  where  there  is  an  absolute  want  of  proof 
of  malice. 

4.  Damages— Eremplary — Not  Proper ^  When. — Where  an  act,  com- 
plained of  as  a  trespass,  was  done  by  an  officer  without  malicc*,  under  a 
mwtaken  idea  of  the  law,  and  while  endeavoring  to  discharge  his  duty, 
it  is  improper  to  award  exemplary  damages. 

5.  Cities  and  VilUiges — Fire  Ordinances — Notices  in  Writing,  etc. — 
Under  an  ordinance  establishing  fire  limits,  and  providing  that  wooden 
buildings,  which  might  be  erected,  removed,  or  repaired,  contrary  to 
the  provisions  of  the  ofdinance,  should  be  deemed  nuisances,  and  upon 
information  thereof  it  should  be  the  duty  of  the  mayor,  after  having  given 
the  owner  or  builder  thereof  three  days'  notice  to  remove  them  by  an 
order  in  writing,  to  require  the  city  marshal  to  raze  such  buildin.'^s  to  the 
ground,  it  is  not  necessary  to  give  the  order  in  writing  to  the  marshal. 
The  written  notice  provided  for  in  the  ordinance,  as  an  order  in  writing, 
is  a  notice  from  the  mayor  to  the  owner  or  builder  of  the  building  to 
remove  the  same,  etc.,  but  so  far  as  regards  the  liability  of  the  mayor  and 
attorney  for  the  acts  done  by  the  marshal,  it  would  make  no  difference 
whether  the  notice  was  in  writing  or  not. 

6.  Cities  and  Villages — Construction  of  Ordinances. — The  ordinance 
of  a  city  being  in  writing,  the  effect  of  the  same  is  a  matter  of  con- 
struction for  the  court,  and  not  to  be  construed  by  the  jury;  so  where  an 
ordinance  fixing  the  fire  limit  in  a  city  provided  that  in  case  of  the  erec- 
tion of  a  building  contrary  to  its  provisions  it  should  be  the  duty  of  the 
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mayor,  after  having  given  the  owner  thereof  three  days'  notice  to  remove 
the  same  by  the  order  in  writing,  to  require  the  city  marshal  to  remove 
such  building,  it  was  held,  that  it  was  for  the  court  to  determine  whether 
a  written  order  to  the  marslial  was  necessary,  and  not  to  leave  that  as  a 
question  of  fact  for  the  jury, 

Memorandnm. — Action  of  trespass,  for  removal  of  building.  Appeal 
from  the  Circuit  CJourt  of  Jackson  county,  the  Hon.  Joseph  P.  Robarts, 
Circuit  Judge,  presiding.  Heard  in  this  court  at  the  August  term,  1892. 
Opinion  filed  September  8,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Ordinance  referred  to  in  the  opinion  of  the  court : 

Sec.  25.  Any  wooden  building  which  may  be  erected,  removed  or 
repaired,  or  in  process  of  erection,  enlargement,  reaioval  or  repair,  con- 
trary  to  the  provisions  and  requirements  of  this  ordinance,  shaU  be 
deemed,  and  is  hereby  declared  a  nuisance,  and  upon  information  it 
shall  be  the  duty  of  the  mayor,  after  having  given  the  owner  or  builder 
thereof  three  days  notice  to  remove  or  abate  the  same  by  an  order  in 
writing,  to  require  the  city  marshal  to  raze  such  building  to  the  groimd. 
The  expenses  of  the  removal  of  such  building  shaU  be  reported  by  the 
city  marshal  to  the  city  council.  The  owner  of  such  building  shall  be 
liable  for  the  payment  thereof,  and  if  not  at  once  paid,  it  shaU  be  tlie 
duty  of  the  city  attorney  to  bring  suit  therefor  in  the  police  court,  or 
some  court  of  competent  jurisdiction,  in  the  name  of  the  city. 

F.  M.  YouNGBLooD  and  W.  W.  Barb,  attorneys  for  appel- 
lants. 

William  A.  Schwartz,  attorney  for  appellees. 

Opinion  of  the  Court,  Phillips,  P.  J. 

This  is  an  action  of  trespass  brought  by  appollecs  against 
appellants,  which  resulted  in  a  verdict  and  judgment 
against  appellants  for  $200,  and  a  motion  for  a  new  trial 
being  overruled,  the  record  is  brought  to  this  court  by  appeal. 

Appellees  erected  a  shed  on  the  public  square  in  the  city 
of  Carbondale,  within  the  fire  limits  of  the  city,  as  alleged, 
wiiich  was  torn  down  by  the  city  marshal.  The  only  con- 
nection shown  between  Burket  and  Thompson,  appellants, 
wnth  the  alleged  trespass,  is  that  Burket  was  mayor,  and 
Thompson  city  attorney,  of  the  city  of  Carbondale,  and 
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each,  in  their  official  positions,  gave  certain  advice  to  the 
city  marshal  There  is  no  evidence  to  connect  Thomp- 
son with  the  tearing  down  of  the  shed,  which  is  the  gist  of 
this  action,  except  the  opinion  expressed,  that  the  building 
was  erected  in  violation  of  the  fire  ordinance,  and  that 
it  wonld  be  the  duty  of  the  marshal  to  tear  it  down  if  the 
plaintiff  did  not  remove  it  He  was  occupying  the  position 
at  that  time,  of  city  attorney,  and  on  being  requested  to 
give  his  opinion  to  the  mayor  and  city  marshal,  expressed 
the  opinion  on  the  ordinance  which  fixed  the  fire  Ifmits  as 
to  the  character  of  buildings  to  be  erected  within  the  same, 
and  in  the  expression  of  that  opinion,  did  not  order  the  act 
of  tearing  down  the  building,  nor  had  he  the  authority  to 
do  so.  It  was  the  mere  expression  of  an  opinion  by  a  city 
attorney  as  to  the  duty  of  another  officer  under  the  ordi- 
nance, and  in  the  absence  of  the  proof  of  malice,  a  mis- 
takenly expressed  opinion  would  not  authorize  a  recovery  of 
damages. 

The  evidence  shows  the  shed  cost  $75  to  purchase  the  lum- 
ber and  erect  the  same,  and  after  the  same  w^as  torn  down  the 
most  of  the  material  was  subsequently  used  by  the  plaintiffs, 
and  the  machinery  that  was  exposed  to  sale  under  the  shed, 
it  is  claimed,  was  damaged  to  the  extent  of  $80.  This  is  the 
extent  of  damage  sought  to  be  shown,  and  a  verdict  and 
judgment  for  $200  was  not  authorized  by  this  evidence 
where  there  is  an  absolute  want  of  proof  of  malice.  At 
most,  the  proof  is  the  act  of  officers,  and  if  a  mistaken  act, 
would  not  authorize  exemplary  damages.  All  the  evidence 
in  the  record  shows  that  the  acts  done  in  the  removal 
of  the  buildings  were  acts  done  as  officers  of  the  city,  with- 
out malice,  endeavoring  to  discharge  a  duty.  It  is  objected 
that  the  order  to  the  marshal  to  remove  the  building  was 
not  given  in  writing.  It  is  not  necessary  to  give  a  written 
order  to  tne  marshal  under  section  25  of  the  city  ordi- 
nance offered  in  evidence  to  remove  a  building  from  the 
ground  when  erected  in  violation  of  the  provisions  of 
the  fire  ordinance.  The  written  notice  provided  for  by  that 
section  as  an  order  in  writing,  is  a  notice  from  the  mayor  to 
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the  owner,  or  builder  of  the  building  within  the  fire  limits, 
to  remove  the  same,  and  as  to  these  defendants  it  would 
make  no  difference  that  the  order  to  the  marshal  to  remove 
the  building  was  not  in  writing.  The  damage  as  shown, 
taking  into  consideration  the  injury  to  the  machinery  exposed 
and  the  original  cost  of  the  building  regardless  of  the  fact 
that  the  material  of  which  the  building  was  constructed,  was 
subsequently  used  by  the  plaintiff,  could  not  have  exceeded 
$155.  Hence  in  the  absence  of  all  proof  of  malice,  a  verdict 
for  $200  could  not  be  sustained.  No  written  order  to  the 
marshal  being  necessary  the  fourth  instruction  given  for 
plaintiff,  which  is  as  follows,  was  erroneous :  "  The  court  in- 
structs the  jury  that  if  you  believe  from  the  evidence  that 
section  25  of  the  ordinance  before  you  requires  the  authority 
from  the  mayor  to  the  city  marshal  to  tear  down  a  build- 
ing, to  be  in  writing,  then  it  would  be  a  trespass  to  tear 
down  any  kind  of  a  building  by  the  marshal  without  a 
written  order,  and  all  who  should  aid,  abet,  advise,  encourage 
or  assist  in  such  trespass  are  jointly  guilty  w^th  the  marshal 
in  tearing  down  such  building."  Further,  the  ordinance  was 
in  writing,  and  its  effect  was  a  matter  of  construction  for 
the  court,  and  not  to  be  left  to  be  construed  by  the  jury.  It 
was  for  the  court  to  determine  whether  a  written  order  to 
the  marshal  w^as  necessary  and  not  to  leave  that  as  a  question 
of  fact  to  the  jury.  The  verdict  can  not  be  sustained. 
The  judgment  is  reversed  and  the  case  remanded. 


C.  C.  &  St.  I.  Ry.  Co.  T.  Dixon, 

1.  Evidence — Burden  of  Proof . — Under  a  declaration  wliich  charged 
negligence  in  not  keeping  the  cai-s  and  machinery  thereof  in  good  repair, 
but  which,  on  the  contniry,  **  were  out  of  repair,  and  not  suflSciefit  for 
the  purposes  used,"  it  is  incumbent  upon  the  plaintiff  to  prove  not  only 
a  defect  in  the  machinery,  but  the  defect  that  caused  the  injury.  Merely 
proving  that  there  was  a  defect  is  not  sufficient;  not  only  so,  but  under 
the  averments  of  the  declaration,  the  proof  must  show  that  the  defect 
causing  the  injury  was  known  to  the  defendant,  or,  by  the  exercise  of 
reasonable  care,  it  could  have  been  known. 
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3.  Instructions — Departure  from  the  Issue  on  Trial. — ^Whereacause 
of  action  is  bafled  upon  the  want  of  repairs  and  knowledge  of  such  con- 
dition, an  instruction  which  states  that  the  master  of  a  raikoad  com- 
pany, or  employer,  is  bound  to  use  reasonable  care,  skill  and  judgment, 
to  furnish  suitable  machinery  and  implements  properly  constructed,  and 
ordinarily  skillful  and  trustworthy  agents  or  workmen,  and  if  the  em- 
ployer does  not  use  such  care,  skill  and  judgment,  and  injury  results 
therefrom  to  an  employe,  the  employer  will  be  responsible  for  such  in- 
jury, is  erroneous,  because  it  makes  his  liability  depend  upon  furnishing 
of  machinery,  properly  constructed,  which  is  npt  made  an  issue  in  the 
case,  either  by  the  pleadings  or  the  evidence. 

3.  Notice  to  an  Employer — When  Unnecessary. — In  an  action  for 
injuries,  based  upon  an  improper  construction  of  machinery,  a  notice  to 
the  owner,  etc,  is  not  necessary;  but  it  is  otherwise  in  cases  of  a  defect 
occasioned  by  use,  or  for  want  of  repair. 

4.  Instructions  Ooveruing  the  Law  of  Notice — Personal  Injuries. — 
In  a  case  against  a  railroad  company  for  injuries,  based  upon  a  want  of 
repair  of  a  coupler  and  notice  of  such  condition,  an  instruction  which 
states  that  if  the  plaintiff,  while  in  the  exercise  of  reasonable  care,  was 
injured  while  attempting  to  make  a  coupling,  and  that  said  injury  was 
cau^d  by  reason  of  the  coupler  and  the  macliinery  connected  therewith 
Ixjing  out  of  repair,  the  jury  should  find  for  the  plaintiff,  is  erroneous, 
>)ecause  it  ignores  the  law  of  notice  and  makes  the  liability  depend  solely 
on  there  being  a  defect  at  the  time  of  the  injury,  and  such  defect  being 
the  cause  thereof,  without  reference  to  when  the  defect  occurred,  or  that 
by  the  exercise  of  reasonable  care  it  would  have  been  discovered  by  tl\e 
company  before  the  injury  occurred. 

5.  Instructions — Must  Not  Assume  ike  Existence  of  Facts. — In  an 
action  for  the  recovery  of  damages  for  personal  injuries  against  a  rail- 
road company  upon  the  ground  that  its  machinery  was  out  of  repair,  an 
instruction  which  apparently  assumes  such  to  be  a  fact  is  erroneous. 

Meroorandam. — ^Action  for  personal  injuries.  Appeal  from  a  judg- 
ment rendered  by  the  Circuit  Court  of  Wabash  County;  the  Hon.  EDJffUND 
D.  YouNaBLOOD,  Judge,  presiding.  Hecu'd  in  this  court  at  the  Febru. 
aiy  term,  A.  D.  1892.     Opinion  filed  September  8,  1898, 

Statement  of  the  Facts  by  the  Court. 

Appellee's  left  hand  near  the  wrist  was  crushed  between 
the  deadwoods  of  two  cars  at  St  Francisville,  on  the  4th 
day  of  July,  1891,  while,  as  brakeman  for  appellant,  he  was 
attempting  to  make  a  coupling.  The  injury  was  so  serious 
that  the  arm  had  to  be  amputated. 

The  declaration  avers  that  '*  the  couplers,  by  which  said 
cars  were  fastened  together,  were  out  of  repair  and  not  sulii- 
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cient  for  the  purpose  used,  and  the  defendant  by  the  exercise 
of  reasonable  care  could  have  known  of  said  def ect,  and  while 
the  plaintiff  was  in  the  performance  of  his  duty  as  brakeman, 
with  due  care  and  without  knowleilge  of  the  condition  of 
said  machinery,  he  had  his  left  hand  caught  by  and  in  the 
machinery  used  for  coupling  the  said  cars  together,  thereby 
injuring  him/^  etc. 

The  plaintiff  had  been  a  railroad  man  about  twenty-five 
years,  and  describes  the  accident  substantially  as  follows: 
when  his  train — ^a  freight  train — reached  St.  Francisville, 
some  empty  box  cars  had  to  be  taken  or  moved  from  the 
side  track.  In  doing  so,  there  was  a  coupling  to  be  made  of 
the  cars  at  the  side  track,  which  cars  had  iron  deadwoods, 
located  on  each  side  of  the  draw  bars  and  a  little  above. 

The  couplings  on  these  cars  were  what  are  called  Ames 
couplers — bull  tongues,  commonly  called.  Both  of  the  coup- 
lers were  alike,  except  that  the  still  car,  to  the  right,  had  no 
bull  tongue  in;  the  tongue  was  out  entirely;  while  the  car 
to  the  left — ^the  movinsr  car — ^had  a  bull  tonrae  in.  As  the 
running  car  was  slowly  pushed  back  by  the  engine  to  make 
the  coupling,  he  stepped  in  front  of  that  car,  with  his  left 
side  rather  toward  the  car,  and  moved  back  with  it.  Just 
before  the  cars  came  together,  he  reached  over  the  dead- 
wood  and  caught  hold  of  the  iron  pin,  so  as  to  push  or  drop 
it  through  the  hole  in  the  draw  bar  or  draw  head  and  the 
hole  in  the  bull  tongues,  where  the  bull  tongues  should  enter 
the  draw  head  of  the  right,  or  still  car,  and  thereby  make 
the  coupling.  He  did  not  have  to  adjust  the  bull  tongue  in 
the  draw  head  of  the  left  or  moving  car,  so  as  to  make  it 
enter  the  aperture  of  the  draw  head  of  the  right  or  still  car, 
as  the  cars  were  of  the  same  height.  The  bull  tongue 
projected  straight  out  from  the  draw  head  of  the  moving  car 
and  had  a  hole  in  it  for  the  pin  to  drop  through,  thereby 
answering  in  the  place  of  an  ordinary  car  link.  The  pin 
which  he  had  seized  w^ith  his  left  hand  projected  through 
the  upper  part  of  the  draw  head,  and  into  the  aperture 
entered  by  the  bull  tongue,  so  that  as  the  bull  tongue  of  the 
moving  car  entered  the  draw  head  of  the  still  car,  the  end 
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of  it  struck  the  projecting  end  of  the  pin,  thereby  pressing 
the  upper  end  of  the  pin  outward  toward  and  against  the 
raised  upper  lip  at  the  mouth  of  the  iron'  draw  head,  and 
thus  caught  the  finger  of  the  left  hand  between  the  pin  and 
the  Ups  of  the  draw  head  and  held  him  there,  as  he  says, 
"  until  the  car  came  ahead,  and  the  car  bounced  away." 
When  the  cars  came  together  the  draw  heads  receded  until 
the  deadwoods  of  the  cars  came  solidly  together  and  on  the 
reaction,  he  says  the  draw  heads  of  the  right  or  still  car 
pulled  out  nine  or  ten  inches,  and  he  was  still  held  fast.  He 
says  then  "  I  grabbed  hold  of  the  pin  with  this — the  right — 
hand  to  get  loose,  and  it  held  me  in  that  position  until  it 
{suppose  he  means  deadwoods)  got  very  near  together  again 
and  it  took  up  the  slack  and  I  got  my  hand  loose  and  pulled 
it  out  but  did  not  get  it  out  quick  enough  and  got  it  caught 
between  the  deadwoods." 

The  plaintiff  was  then  asked  by  his  counsel  these  ques- 
tions : 

'*  Q.  I  will  ask  you  to  state  to  the  jury  what  condition 
these  couplers  were  in.  A.  The  one  to  my  left,  it  had  a 
lever  on,  and  the  chain  attached  to  this  bull  tongue,  that  was 
broken  off. 

Q.    What  was  broken  off  ?    A.    The  lever. 

Q.  Which  part  of  it  was  broken  ?  A.  That  was  broken 
on  the  left;  this  link  was  in  there  so  you  could  work  it  any- 
way you  wanted  to,  but  the  one  to  my  right,  (the  bull  tongue 
in  car  to  his  right,)  was  out  entirely. 

Q.  Now  state,  Mr.  Dixon,  in  making  a  coupling  of  that 
kind,  where  the  coupler  is  out  on  one  side  and  in  on  the 
other,  how  the  coupling  is  made  ?  A,  You  can  come  back 
and  it  is  not  necessary  to  catch  hold  of  the  pin  (means 
hnk)  at  all,  because  it  is  all  of  one  height." 

The  bull  tongue  was  in  left  or  moving  car  and  that  was 
used  for  a  link. 

"  Q.  State  to  the  jury  what  condition  as  to  repair  the 
couplers  were  in,  so  they  may  understand  it,  A.  The  car 
to  my  right — the  bull  tongue  was  out  entirely;  the  one  to 
my  left,  the  lever  that  works  the  bull  tongue  was  broken, 
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and  this  draw  head  to  my  right  certainly  must  have  been 
out  of  order,  for  there  was  a  great  deal  of  lost  motion  there. 
It  pulled  out  at^least  nine  or  ten  inches;  most  generally  it 
pulls  out  three  or  four  inches." 

It  is  more  dangerous  to  make  couplings  of  cars  that  have 
deadwoods.  He  says  such  cars,  however,  were  in  general 
use. 

On  cross-examination  he  is  asked : 

"  Q.  What  defect  was  there  about  this  coupling  ?  A.  I 
don't  know,  unless  the  springs  were  broken  or  the  following 
plates  out.  Q.  You  can't  testify  positively  as  to  that^ 
A.  Of  course  not.  Q.  You  knew  before  you  entercd  this 
car  that  the  lever  was  gone — broken  i  Oh,  yes ;  certainly. 
Q.  You  knew  that  coupling  where  the  lever  is  gone  is 
inore  dangerous  than  the  other  kind,  didn't  you  ?  A.  Oh, 
yes;  more  dangerous  for  a  man  to  go  in,  of  coui*se. 

He  says  no  one  directed  him  to  make  that  particular 
coupling. 

*'  Q.  You  knew  it  was  more  troublesome  and  dangerous 
to  make  that  kind  of  a  coupling,  before  you  went  in  there, 
than  to  make  an  ordinary  coupling  ?  A.  Why,  of  course; 
they  are  all  dangerous.  Q.  The  business  of  a  brakeman  is 
dangerous?    A.     I  should  think  it  was.'* 

Appellant's  Brief,  William  H.  Dye,  Attorney,  Robert 

Bell,  of  Counsel. 

The  burden  rested  upon  the  plaintiff  to  show  that  them 
existed  a  defect  in  this  coupler  and  its  machinery,  which 
caused  the  injury,  and  that  the  existence  of  this  defect  was 
negligence  on  the  part  of  the  appellant.  Sack  v.  Dolese 
(111.),  27  N.  E.  Rep.  63. 

Without  proof  that  knowledge  of  the  defect  causing  the 
injury  might  have  been  obtained  by  reasonable  diligence, 
there  could  be  no  recovery.  The  burden  was  upon  the 
plaintiff  to  make  such  proof.  Provision  Co.  v.  Hightower, 
02  111.  139;  R.  R.  Co.  v.  Pratt,  14  111.  App.  430;  R.R.  Co.  v. 
Stites,  20  111.  App.  G4rS;  Ry.  Co.  v.  Troesch,  6S  111.  545;  E. 
R.  Co.  V.  Piatt,  89  lU.  141;  Ladd  v.  R.  R.  Co.,  119  Mass.  412. 
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Failure  of  employers  to  furnish  suitable  machinery  fur- 
nishes no  excuse  for  the  conduct  of  an  employe  who  volun- 
tarily incurs  known  dansrer.  lie  must  use  due  care  and 
caution  to  avoid  the  injury.  If  he  has  knowledge  of  all  the 
])erils  of  a  particular  service,  he  may  decline  to  engage  in  it 
or  require  that  it  first  be  made  safe;  but  if  he  doe;?  enter 
into  it,  he  assumes  the  risks  and  bears  the  con-seijuences. 
Pa.  Co.  V.  Lynch,  90  111.  338;  C.  C.  &  I.  Ily.  Co.  v.  Troesch, 
68  III.  552;*Camp  Point  Mfg.  Co.  v.  Ballou,  71  111.  417; 
Ilonner  v.  111.  Cent.,  15  111.  550;  111.  Cent.  v.  Jewell,  46  111. 
DO;  Sack  v.  Dolese  (111.),  27  N.  E.  R.  62. 

That  a  servant  can  not  recover  of  his  master  when  his  own 
want  of  care  contributed  to  the  injury,  or  by  the  exorcise  of 
ordinary  care  he  might  have  avoided  it,  may  now  be  regarded 
as  a  rule  of  law  completely  estiiblished.  I.  C.  R.  R.  v.  Pat- 
terson, 69  111.  650;  T.  W.  ik  W.  Ry.  Co.  v.  Asbury,  84 
111.  430;  T.  W.  &  W.  Ry.  v.  Black,  88  lU.  112;  Austin  v. 
C,  R.  I.  &  P.  R.  R.,  91  ill.  35. 

Where  a  servant  is  injured,  either  through  the  careless- 
ness or  incom|x?tency  of  a  fellow-servant,  or  through  any 
defective  machinerv  furnished,  and  had  the  same  knowledge 
or  means  of  knowledge,  as  the  master,  he  can  not  maintain 
an  action  for  such  injury,  but  will  be  held  to  have  assumed 
such  risk.  Pierce  on  Railroads,  379  and  380  ;  T.  W.  &  W. 
Ry.  V.  BUxck,  88  lU.  112;  T.  AV.  &  W.  Co.  v.  Asbury,  84  111. 
430. 

Appellee's  Brief,  Muxdy  &  Organ,  Attorxeys. 

It  was  the  duty  of  the  appellant  to  furnish  its  brakemen 
with  suitable  cars  and  machinerv  for  the  business  in  hand 

ft/ 

and  to  use  reasonable  diligence  in  seeing  that  it  was  in 
repair.  C.  &  X.  W.  R.  R.  Co.  v.  Swett,  Adm'r,  45  111.  197; 
Cliicago  &  N.  W.  R.  R.  Co.  v.  Jackson,  55  111.  492 ;  t! 
W.  iiz  W.  Ry .  Co.  v.  Fredericks,  71  111.  294 ;  T.  W.  &  AV. 
Ry.  Co.  v.  liigraiiam,  77  111.  309 ;  C,  B.  &  Q.  R.  R.  Co.  v. 
Avery,  8  Brad.  133 ;  C.  &  E.  I.  R.  R.  Co.  v.  II  agar,  11  Brad. 
498;  Ford  v.  Fitchburg  R.  R.  Co.,  110  Mass.  240. 
The  defect  was,  under  the  holdings  of  our  courts,  a  patent 
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defect,  for  the  reason  that  the  appellant  should  have  known 
that  it  existed,  it  only  requiring  reasonable  diligence  to  look 
under  the  car  and  discover  it ;  the  car  stood  eleven  days  on 
the  track  at  that  place  before  the  injury,  during  which  time 
the  appellant  had  ample  time  and  opportunity  to  inspect  it, 
and  is  ^charged  with  the  duty.  Chicago  &  N.  W.  R.  K.  Co. 
V.  Jackson,  55  111.  492. 

Opinion  of  the  Court,  Sample,  J. 

The  appellee's  counsel  does  not  insist  that  the  appellant 
was  negligent  in  furnishing  cars  with  deadwoods,  or  with 
Ames'  couplers.  Nor  is  such  negligence  based  on  fur- 
nishing a  car  with  a  broken  lever  or  chain;  but  the  coun- 
sel say:  "  Plaintiff  claims  that  the  looseness  of  the  draw 
bars,  allowing  it  to  recede  sooner,  and  a  greater  distance 
than  it  could  or  would,  had  it  been  in  repair,  allowing  the 
bull  tongue  to  shy  the  pin  in  an  unusual  and  unexpected 
manner,  caught  his  fingers  when  he  was  not  expecting  such 
occurrence." 

The  injury  can  not  be  attributed  to  the  receding  of  the 
draw  bar  of  either  car  a  greater  distance  than  usual,  for 
the  reason  that  there  is  no  evidence  to  sustain  that  theorv. 
All  of  the  evidence  shows  that  the  draw  bars  were  con- 
structed so  that  they  would  recede  and  permit  the  force  of 
the  concussion  of  the  cars,  as  they  came  together,  to  be 
sustained  by  the  deadwoods.  That  is  the  only  purpose  of 
the  deadwoods.  They  are  intended  to  receive  the  force 
of  the  concussion,  and  thus  relieve  and  preserve  the  draw 
bars  from  being  broken.  In  such  case,  the  draw  bars  of 
cars  having  deadwoods  can  not  recede,  or  at  least  in  this 
case  the  evidence  does  not  show  that  thev  did  recede  further 
than  was  necessary  for  the  deadwoods  to  receive  the  force 
of  the  shock  of  the  cars  as  they  came  together. 

The  evidence  is  not  that  the  draw  heads  receded  too  far, 
but  that  the  draw  head  of  the  right  or  still  car  pulled  out 
too  far,  as  shown  by  the  evidence  of  the  plaintiff  above 
quoted. 

lie  testified  as  follows :     "  This  draw  head  to  my  right 
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(meaning  the  draw  head  of  the  still  car)  certainly  must  have 
been  out  of  order,  for  there  was  a  great  deal  of  loose  mo- 
tion there.  It  pulled  out  at  least  nine  or  ten  inches.  Most 
generally  it  pulls  out  three  or  four  inches."  It  will  be 
observed  that  he  does  not  pretend  to  state  how  far  the  draw 
bars  receded,  or  that  either  of  them  receded  farther  than 
usual.  HoAv  the  pulling  out  of  the  draw  bars  of  the  cars, 
or  either  of  them,  could  have  caused  or  contributed  to  this 
injury,  we  are  unable  to  understand. 

The  pulling  out  of  the  draw  head  of  the  right  car  oc- 
curred on  the  reaction,  after  the  cars  had  come  together. 
Before  that  time,  according  to  the  plaintiflfs  testimony,  his 
fingers  had  been  caught  as  heretofore  described.  Even  if 
the  draw  bar  had  receded  farther  than  usual,  we  are  at  a 
loss  to  understand  how  that  could  have  caused  appellee's 
injury.  Why  should  such  receding  cause  the  pin  to  be 
forced  or  canted  over,  so  as  to  catch  the  appellee's  hands  ? 
As  a  cause,  the  receding  would  naturally  have  the  opposite 
effect. 

The  bull  tongue  was  in  the  left,  or  moving  car ;  the  pin, 
of  which  appellee  had  hold,  was  in  the  hole  of  the  draw 
head  of  the  right  or  still  car,  with  the  lower  end  projecting 
into  the  aperture  of  that  draw  head.  The  bull  tongue 
being  fastened,  was  stiff — therein  differing  from  a  link — 
and  when  it  struck  the  lower  end  of  the  pin,  the  canting  or 
shying  would  naturally  occur,  and  the  receding  of  the 
draw  head  could  not,  as  a  cause,  have  operated  to  pro- 
duce it. 

It  was  incumbent  on  the  appellee  to  prove,  not  only  a 
defect  in  the  coupler,  but  the  defect  that  caused  the  injury. 
Merely  proving  that  there  was  a  defect,  is  not  sufficient. 
Kot  only  so,  but  under  the  averments  of  the  declaration, 
the  proof  must  also  show  that  the  defect  causing  the  injury 
was  known  to  the  defendant,  or  by  the  exercis3  of  reason- 
able care,  it  could  have  been  known.  There  is  an  absence 
of  proof  as  to  when  the  defect,  if  it  can  be  so  called,  in 
the  spring  or  following  plate,  mentioned  by  the  apj)ellee, 
occurred,  or  that  appellant  knew,  or  could  have  known  by 
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the  exercise  of  reasonable  diligence,  of  such  defect,  even,  if 
it  is  assumed  such  defect  was  the  cause  of  the  injury. 

The  fourth  and  sixth  instructions  given  for  the,  appellee, 
are  erroneous.  As  heretofore  stated,  the  declaration  charges 
negligence  in  "  not  keeping  the  cars  and  machinery  thereof 
in  good  repair,  but  on  the  contrary,  the  couplers  were  out 
of  repair,  and  not  sufficient  for  the  purpose  used." 

The  fourth  instruction  is  as  follows : 

"  The  jury  are  instructed  that  a  master  or  employer  is 
bound  to  use  reasonable  care,  skill  and  judgment,  to  furnish 
suitable  machinery  and  implements  properly  constructed, 
and  ordinarily  skillful  and  trustworthy  agents  and  workmen, 
and  if  the  employer  does  not  use  such  care,  skill  and  judg- 
ment, and  injury  results  therefrom  to  an  employe,  the  em- 
ployer will  be  liable  for  such  injury  unless  the  party  injured"' 
knew  of  such  defect  long  enough  to  have  made  complaint 
and  did  not  make  such  complaint." 

The  cause  of  action  is  want  of  repair  and  notice  of  such 
condition.  This  instruction  makes  liability  depend  on  the 
furnishing  of  machinery  projierly  constructed,  which  was 
not  made  an  issue  in  the  case  either  by  the  pleadings  or  the 
evidence. 

Notice  is  not  necessary  in  case  of  an  improper  construc- 
tion of  machinery,  but  is,  in  case  of  defect  by  use  or  for  want 
of  repair. 

The  sixth  instruction  is  as  follows : 

"The  court  instructs  the  jury  in  this  case,  that  if  you 
believe  from  the  preponderance  of  the  evidence  that  the 
plaintiff,  while  in  the  exercise  of  reasonable  care  himself, 
was  injured  while  attempting  to  make  a  coupling,  and  that 
said  injury  was  caused  by  reason  of  the  couplers,  the  ma- 
chinery connected  therewith  being  out  of  repair,  then  the 
jury  should  find  for  the  plaintiff." 

This  instruction  also  ignores  the  law  of  notice  as  above 
laid  down,  and  makes  the  liability  depend  solely  on  there 
being  a  defect  at  the  time  of  the  injury,  and  such  defect  being 
the  cause  thereof,  without  reference  to  when  the  defect  oc- 
curred, or  that  by  the  exercise  of  reasonable  care  it  would 
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have  been  discovered  by  appellant  before  the  injury.  E.  St. 
L  P.  &P.  Co.  V.  Ilightower,  92  111.  at  p.  141. 

It  is  also  subject  to  the  criticism  that  apparently  it  as- 
sumes that  the  macliinery  connected  with  the  couplers  was 
out  of  repair. 

We  do  not  deem  it  necessary  to  consider  the  other  points 
made  by  appellant's  counsel. 

In  view  of  our  holding  that  the  appellee  did  not  make  a 
case  in  the  court  below,  entitling  him  to  a  verdict  or  judg- 
ment, we  reverse,  without  remanding  this  cause,  and  make 
a  finding  of  facts  a  part  of  our  final  order. 

Finding  of  Facts. 

That  John  H.  Dixon — the  appellee — was  injured  while 
in  the  employ  of  the  apjoellant  and  in  the  line  of  duty,  in 
attempting  to  make  a  coupling  of  cars  that  were  supplied 
with  the  Ames  coupler — commonly  called  bull  tongue 
coupler — ^both  couplers  on  the  cars  being  at  the  time  defect- 
ive, which  was  known  to  appellee,  but  for  which  defect  so 
known  there  is  no  claim  for  a  recovery  in  this  case,  the  re- 
covery being  based  on  the  loose  motion  of  one  of  the  draw 
bars,  which  in  that  respect  was  claimed  to  be  defective  but 
which  we  find  did  not  cause  or  contribute  to  tlie  injury, 
even  if  defective  in  the  resj)ect  claimed.  We  find  there  is 
no  proof  of  a  defect  in  the  couplers  of  the  cars,  that  caused 
the  injury. 

The  clerk  will  enter  this  in  the  final  order. 


City  of  Belleville  ?.  I.  &  St.  L.  R,  R.  Co.  et  al. 

1.  Appeal — Franchise  Involved, — A  bill  in  chancery  praying  that  in 
case  the  defendant,  a  railroad  company,  bad  conveyed  its  property  to  a 
consolidated  company,  which  was  shown  to  be  the  case,  then,  that  such 
deed,  on  the  hearing,  be  set  aside,  involves  a  franchise  and  therefore  no 
appeal  lies  to  this  court. 

2.  Railroads—Consolidations — Franchise, — ^Where  it  appears  that 
from  the  time  the  articles  of  consolidation  are  filed  with  the  Secretary  of 
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State,  a  railroad  company  has  been,  in  form  and  as  a  matter  of  fact,  a 
component  part  of  the  consolidated  company,  and  haB  been  in  constant 
operation  as  a  corporation,  the  effect  of  the  articles  of  consolidation  is, 
if  authorized,  to  create  a  new  corporation  dejure.  If  the  incorporation 
is  irregular,  it  becomes  a  corporation  de  facto*  In  either  view  a  franchise 
is  involved. 

Memorandum.— Bill  for  injunction  and  relief.  Appeal  from  a  decree 
of  dismissal  rendered  by  the  Circuit  Court  of  St.  Clair  County;  the  Hon. 
Alonzo  S.  Wildbrman,  Circuit  Judge,  presiding.  Heard  in  this  court 
at  the  February  term,  A.  D.  1892,  and  dismissed  for  want  of  jurisdiction. 
Opinion  filed  September  8, 1893. 

The  opinion  of  the  court  states  the  ease. 

E.  L.  Thomas  and  James  M.  Hay,  attorneys  for  appellant. 

Appellees'  Brief  G.  &  G\  A.  Koerner,  Attorneys. 

This  cause  involves  a  franchise,  and  nothing  else.  The 
prayer  of  the  bill  is  that  the  consolidation  of  the  Illinois  & 
St.  Louis  Railroad  &  Coal  Company  with  the  Louisville  &, 
Evansville  &  St.  Louis  Railroad,  and  other  railroad  com- 
panies, be  restrained,  or,  if  effected,  be  set  aside.  Should 
this  prayer  in  either  form  be  granted,  the  Louisville,  Evans- 
ville &  St.  Louis  Consolidated  Railroad  Company,  which 
for  some  two  years  now  has  operated  and  is  operating  a 
railroad  line  from  St.  Louis  and  Louisville,  will  have  no 
franchise,  no  existence. 

The  statute  creating  this  court  has  withheld  from  it 
jttrisdiction  in  cases  involving  franchises.  Appeals  in  such 
cases  go  to  the  Supreme  Court  direct.  Therefore,  tlie  ap- 
peal, it  seems  clear,  should  be  dismissed  for  want  of  juris- 
diction. It  is  not  requisite  that  a  formal  motion  to  that 
effect  should  be  made.  Whenever  in  the  course  of  litigation 
it  appears  that  the  court,  where  a  cause  is  pending,  has  no 
jurisdiction,  the  court  will  refuse  to  proceed.  Rev.  Stat. 
Ch.  37,  Sec.  28;  Practice  Act,  Sec.  89  (Starr  &  Curtis);  Coal, 
etc.  Co.  V.  Edwards,  103  111.  476. 

Opinion  op  the  Court,  Sample,  J. 

The  appellant  being  the  alleged  owner  of  $25,000  of  stock 
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in  the  company  of  appellee,  the  same  having  been  subscribed 
in  the  year  1870,  filed  its  bill  to  enjoin  the  consolidation  of 
appellee's  road  with  three  other  certain  railroads,  making 
appellee  the  only  party  defendant.  The  article  of  consoli- 
dation was  signed  by  the  respective  railroad  companies 
Ijefore  the  bill  was  filed  in  the  Circuit  Court,  at  which  time, 
however,  the  article  had  not  been  filed  with  the  Secretary  of 
State  as  provided  by  law.  It  was  filed  there  the  next  day 
after  the  filing  of  the  bill. 

No  writ  of  injunction  was  granted  and  none  applied  for 
so  far  as  disclosed  bv  this  record. 

The  bill  prayed  that  in  case  the  appellee  had  conveyed 
its  property  to  the  consolidated  company,  then  such  deed, 
on  the  hearing,  should  be  set  aside. 

On  hearing,  the  bill  was  dismissed  and  this  appeal  taken. 

The  facts  relating  to  the  iflerits  of  this  controversy  have 
not  been  stated,  for  the  reason  the  point  is  made  by  appel- 
lee that  a  franchise  is  involved,  and  therefore  this  court  can 

s 

not  take  jurisdiction. 

It  apjiears  that,  from  the  22d  day  of  May,  1SS9,  when 
the  article  of  consolidation  was  filed  with  the  Secretary  of 
State,  the  appellee  has  been  in  form,  and  as  a  matter  of 
fact,  a  component  part  of  the  Louisville,  Evansville  and  St. 
Louis  Consolidated  Railroad  Company,  the  name  taken  by 
said  roads  after  such  consolidation,  which  road  has  been  in 
constant  operation  as  a  corporation. 

The  elBFect  of  the  article  of  consolidation  was,  if  author- 
ized, to  create  a  new  corporation  dejure.  O.  &  M.  R.  R.  Co. 
V.  People,  etc.,  123  111.  4G7. 

If  the  incorporation  was  irregular  under  the  proof,  it 
became  a  corporation  de  facto.  In  either  view,  it  seems  to 
ns  a  franchise  is  involved.  The  necessary  result  of  sustain- 
ing the  bill  is  to  destroy  the  corporate,  or  assumed  cor- 
porate existence  of  the  Louisville,  Evansville  and  St.  Louis 
Consolidated  Railroad  Company,  and  without  its  being 
made  a  party  defendant.  Not  being  a  party  defendant,  it 
was  not  affected  by  the  filing  of  the  bill,  before  the  filing 
of  the  article  of  consolidation ;  neither  was  the  apiiellce 
affected  thereby,  so  far  as  its  merger  into  said  corporation 
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is  concerned,  for  the  reason  that  the  conveyance  to  such 
consolidated  company  was  made  before  the  bill  was  filed, 
and  as  to  it,  or  anj^  action  it  could  take,  the  consolidation 
had  been  consummated.  For  the  reason  stated,  the  appeal 
is  dismissed  with  leave  to  appellant,  if  desired,  to  withdi*aw 
record,  abstracts  and  briefs,  from  the  files. 


Kelley  v.  louisville  &  N.  R.  B.  Co- 

1.  Inst  ructions^  Must  he  Accurate  Where  the  Evidence  is  Conflict' 
ing. — In  an  action  where  the  contention  on  the  questions  of  fact  was  as 
to  whether  the  plaintiff  had  been  paid  for  all  services  rendered  by  him, 
and  whether  he  had  been  discharged  without  cause  before  the  expira- 
tion of  the  time  for  which  he  was  employed,  and  if  so  whether  he  might 
have  obtained  employment,  and  on  most,  if  not  aU,  of  these  questions 
the  evidence  was  conflicting,  it  was  held,  that  in  this  condition  of  the 
evidence  the  instructions  must  be  accurate.  So  an  instruction  for  the 
defendant  stating  that  "  if  the  plaintiff  was  employed  to  work  for  the 
defendant  by  the  month  and  it  has  paid  him  in  full  all  it  owed  him*' 
the  jury  must  find  for  the  defendant,  is  erroneous  because  it  ignores  the 
question  as  to  whether  a  contract  had  been  made  for  any  definite  length 
of  time,  and  the  plaintiff  discharged  without  cause. 

2.  Instruction — Province  of  the  Jury  to  Determine  the  Credibility  of 
the  Witnesses. — It  is  the  province  of  the  jury  to  determine  the  credibil- 
ity of  the  witnesses,  amd  an  instruction  wliich  takes  from  them  the 
right  of  weighing  the  testimony  is  erroneous. 

3.  Contract  of  Hiring— Rule  in  Case  of  a  Breach. — The  rule  in  a  suit 
for  a  breach  of  contract  for  hiring  as  to  the  amount  of  recovery,  is  the 
wages  agreed  to  be  paid  by  the  contract,  and  the  burden  of  showing  what 
the  plaintiff  did  earn  or  could  have  earned  by  reasonable  diligence  in 
other  employment  in  case  of  his  discharge  before  the  expiration  of  the 
time  fixed  by  tlie  contract,  is  upon  the  defendant. 

Memorandnm— Action  upon  an  oral  contract.  Appeal  from  a  judg- 
ment rendered  by  the  Circuit  Court  of  Jefferson  Coimty;  the  Hon. 
Edmund  D.  Youngblood,  Judge.  Heard  in  this  court  at  the  August 
term,  A.  D.  1892.     Opinion  filed  September  8. 1893. 

The  opinion  of  the  court  states  the  case. 

Appellani''s  Brief,  Blair  &  Leonard,  Attorneys. 

A  conflict  in  the  evidence  requires  the  instructions  to  be 
accurate,    If  liable  to  mislead,  the  judgment  will  be  reversed. 
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St  Louis  Coal  R.  R.  Co.  r.  Moore,  14  Brad.  510;  Wabash   ' 
&  St.  L.  R.  R.  V.  Shacklet,  105  lU.  364;  Michael's  B.  L.  Co. 
V.  Jenks,  20  Brad.  369. 

Appellee's  Brief,  J.  M.  Hamill,  Attorney. 

Where  the  parties  have  made  an  express  contract  no  con- 
tract will  be  implied,  and  the  action  must  be  upon  the 
express  contract  and  the  recovery  under  its  terras.  And  no 
recovery  on  the  qimntum  meruit  is  authorized  or  can  be  sus- 
tained. Walker  v.  Brown,  28  111.  378;  Ford  v.  McVay,  55 
111.  119;  lUingsworth  v.  Slossom,  19  Brad.  612. 

Opinion  of  the  Court,  Phillips,  P.  J. 

This  is  an  action  of  assumpsit  brought  by  plaintiff  against 
defendant  for  a  breach  of  an  oral  contract. 

The  declaration  contains  a  special  count  alleging  that  the 
defendant  employed  the  plaintiff  to  work  for  it  for  three 
years  as  superintendent  of  track  at  $100  per  month,  pay- 
able monthly,  and  the  expense  of  moving  his  family  from 
Mt.  Vernon,  Illinois,  to  the  place  he  was  to  work  in  West 
Virginia,  which  was  alleged  to  have  been  $400,  and  it  is 
further  averred  that  plaintiff  in  pursuance  of  the  contract 
entered  into  the  service  of  the  defendant  and  remained  for 
about  eight  months,  when  defendant,  without  cause,  dis- 
charged him  from  its  service,  and  since  w^hich  time  the 
plaintiff  has  been  idle,  although  he  has  diligently  sought 
employment.  A  recovery  is  sought  for  wages  earned  and 
for  eight  months  lost  time  on  the  contract  of  employment, 
consequent  on  the  discharge,  and  for  money  paid,  laid  out, 
and  expended.  There  are  also  the  common  counts.  To  this 
declaration  the  general  issue  only  was  pleaded. 

The  plaintiff  claims  that  for  all  services  rendered  by  him 
for  labor,  he  was  paid  all  that  was  owing,  except  $20,  for 
which  a  check  was  offered  him  and  refused,  he  demanding 
more  money.  He  further  says  that  he  paid  out  $34.93  in 
money  for  defendant,  in  repairing  tools  and  in  railroad  fare, 
endeavoring  to  And  men  to  work  for  the  defendant,  and  that 
he  was  ready  and  willing  to  comply  with  the  contract  to 

Toi«  ZLIX  » 
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work.  The  contention  on  the  question  of  fact  was  as  to 
whether  the  plaintiff  had  been  paid  for  all  services  rendered 
by  him,  and  whether  he  had  been  discharged  without  ctiuse 
before  the  expiration  of  the  time  for  which  he  was  employed, 
and  if  so,  whether  he  might  have  obtained  employment. 
On  most,  if  not  all  of  these  questions,  the  evidence  was  con- 
flicting, and  hence,  in  that  condition  of  the  evidence  the 
instructions  must  be  accurate.  The  first  instruction  given 
for  the  defendant  is  as  follows :  "If  plaintiff  was  employed 
to  work  for  defendant  by  the  month  and  it  has  paid  him  in 
full  all  it  owed  him,  then  you  must  find  for  defendant/' 
This  instriiction  ignores  the  question  as  ix)  whether  a  con- 
tract had  been  made  for  anv  definite  length  of  time  and  the 
plaintiff  discharged  without  cause,  and  also  ignores  the 
question  as  to  whether  money  had  l>een  advanced  by  plaint- 
iff for  the  use  of  defendant,  and  in  this  respect  it  was  erro- 
neous. And  the  third,  fourth  and  fifth  instructions  given 
for  the  defendant  also  disregiird  the  question  of  money 
advanced  by  the  plaintiff  for  defendant's  use.  The  sixth 
instruction  is:  "If  the  jury  believe,  from  the  evidence, 
that  at  the  tim3  plaintiff  was  employed  to  work  for  the 
defendant  the  only  persons  present  were  O'Brien,  Crane 
and  plaintiff,  and  O'Brien  and  Crane  have  testified  that 
plaintiff  was  employed  by  the  month  and  not  by  the  year, 
and  that  O'Brien  and  Crane  are  creditable  witnesses,  and 
their  testimony  has  not  been  successfully  contradicted  or 
impeached,  and  that  the  defendant  lias  paid  the  plaintiff  in 
full  all  that  it  owed  him,  then  your  verdict  must  be  for  the 
defendant." 

This  instruction  takes  from  the  jury  the  right  of  weigh- 
ing the  testimony  that  was  conflicting  on  this  subject,  and 
by  the  court  the  credibility  of  the  witnesses  is  detennined, 
which  was  the  province  of  the  jury.  The  instruction  in  this 
regard  is  erroneous.  Frame  v.  Badge,  79  111.  441;  C,  M.  & 
St.  P.  Ey.  Co.  v.  Hall,  90  111.  42;  Protection  Life  Insurance 
Co.  V.  Dill,  91  111.  174. 

The  eighth  instruction  given  for  the  defendant  is  as  fol- 
lows :     "  Even  if  you  should  believe  from  the  evidence  that 
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defendant  employed  the  plaintiff  for  a  certain  period  and 
discharged  him  without  cause  before  the  expiration  of  such 
period,  still  if  you  further  believe  from  the  evidence  the 
plaintiff  has  not  made  proper  and  diligent  efforts  to  obtain 
other  employment,  or  if  from  habits  of  drunkenness  or 
neglect,  he  has  been  unable  to  obtain  such  employment,  then 
he  can  not  recover  from  the  defendant  for  the  time  that  has 
elapsed  since  his  discharge  to  the  commencement  of  this  suit, 
and  your  verdict  must  be  for  the  defendant."  The  rule  in  a 
suit  for  a  breach  of  contract  for  hiring,  as  to  the  amount  of 
recovery,  is  the  wages  agreed  to  be  paid  by  the  contract;  and 
the  burden  of  showing  what  the  plaintiff  did  earn,  or  could 
earn  by  reasonable  diligence  in  other  employment,  is  thrown 
upon  the  defendant.  Brown  v.  Board  of  Education,  29  111, 
App.  572,  and  cases  cited.  The  instruction  as  given  to 
the  jury  made  the  right  of  recovery  depend  on  whether  rea- 
sonable diligence  was  used  to  obtain  other  employment, 
regardless  of  what  might  have  been  earned,  which  must  be 
shown  by  the  defendant.  The  evidence  in  this  case  is  con- 
flicting, and  where  the  evidence  is  conflicting  and  contradict- 
ory, the  instructions  must  be  accurate.  St.  Louis  Coal  R. 
K.  Co.  V.  Moore,  14  Brad.  510;  Wabash,  St.  Louis  E.  R.  v. 
Sehacklet,  105  111.  364;  Michael's  B.  &  L.  Co.  v.  Jenks,  20 
Brad.  369.  For  errors  in  instructions,  the  judgment  must 
be  reversed  and  the  cause  remanded. 


Titsworth  v.  Cook  et  al. 

1.  Injunctions — Levy  of  Execution. — ^Where  a  person  seeks  to  enjoin 
the  levy  of  an  execution,  and  to  prevent  future  complications  by  declar- 
ing the  judgment  upon  which  it  is  issued  null  and  void,  it  is  necessary 
to  show  that  such  person  has  some  property  which  could  be  seized  upon 
Buch  execution,  or  subjected  to  the  lien  of  the  judgment. 

Memorandnm. — Bill  for  an  injunction.  Writ  of  error  to  the  Circuit 
Court  of  Jeff erson  County;  the  Hon.  Edmund  D.  Youngblood,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  A.  D.  1892,  and 
affirmed.     Opinion  filed  September  8,  1893. 
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The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

George  B.  Leonard,  attorney  for  plaintiff. 

Defendants^  Brief,  C.  H.  Burton,  Attorney. 

There  is  no  evidence  of  any  character  that  plaintiff  owns 
lot  five  or  any  lot,  or  that  she  is  in  possession  of  the  same, 
and  hence  the  bill  was  properly  dismissed.  The  allegations 
in  a  bill'  and  the  proof  must  correspond.  Eeed  v.  Reed,  135 
111.  485. 

A  bill  to  remove  a.  cloud  from  the  title  to  real  estate  can 
be  maintained  only  where  the  land  in  controversy  is  im- 
proved or  occupied  or  unimproved  or  unoccupied.  Kurd's 
Statute  1891,  Sec.  50,  Chancery  (Act  of  1869);  Hardin  v. 
Jones,  86  111.  313;  Gage  v.  Abbott,  99111.  366;  Gage  v.  Cur- 
tis et  al.,  122  111.  526.  In  Glos  v.  Eandolph,  133  111.  198, 
the  court  held  that  an  allegation  in  a  bill  to  remove  a  cloud 
from  title,  that  the  premises  are  vacant  and  unoccupied,  is 
material,  and  in  the  absence  of  proof  thereof,  the  bill  should 
be  dismissed. 

Opinion  of  the  Court,  Scofield,  J. 

C.  D.  Cook,  for  the  use  of  J.  G.  Vaughn,  sued  Lettie  A. 
Titsworth,  plaintiff  in  error,  and  August  C.  Klein,  before  J. 
R.  Satterfield,  a  justice  of  the  peace  of  Jefferson  County. 
The  summons  was  returnable  on  February  4,  1884.  Klein 
was  not  served,  and  plaintiff  in  error  contends  that  she  was 
not  served  with  process.  Neither  of  the  defendants  appear- 
ing on  the  return  day  of  the  summons,  judgment  was  ren- 
dered against  plaintiff  in  error  for  $59.()5,  and  the  cause  was 
continued  with  scire  facias,  as  to  defendant  Klein.  On  Feb- 
ruary 26,  1884,  an  execution  was  issued  on  the  said  judg- 
ment and  delivered  to  C.  C.  Satterfield,  a  constable  of  the 
county,  who,  on  April  5th  following,  returned  the  same 
unsatisfied.  On  April  18,  1889,  more  than  five  years  there- 
after, a  transcript  of  this  judgment  was  filed  in  the  oiRce  of 
the  clerk  of  the  Circuit  Court  of  Jefferson  County,  and  on 
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the  same  day  the  judgment  was  duly  assigned  to  William 
S.  Davis.  On  June  9,  1890,  an  execution  was  issued  on  the 
judgment  and  placed  in  the  hands  of  the  sheriff  of  the 
county,  but  before  any  levy  had  been  made  thereunder, 
plaintiff  in  error  filed  her  bill  in  the  Jefferson  Circuit  Court, 
to  enjoin  the  levy  of  the  execution,  and  to  have  the  judg- 
ment on  which  it  was  issued  set  aside,  and  declared  to  be 
null  and  void. 

Defendants  in  error  answered  the  bill  denying  every  alle- 
gation thereof. 

The  hearing  of  the  case  in  the  Circuit  Court  on  exceptions 
to  the  report  of  the  master  in  chancery,  resulted  in  a  decree 
dissolving  the  temporary  injunction  which  had  been  granted 
by  the  master,  and  dismissing  the  bill  for  want  of  equity. 
Upon  proper  suggestion  made  and  evidence  heard,  the  dam- 
ages of  defendants  in  error  were  assessed  at  $20  on  the  dis- 
solution of  the  injunction. 

The  judgment  of  the  justice  of  the  peace  was  rendered  on 
what  purported  to  be  a  promissory  note  signed  by  Klein 
and  plaintiff  in  error.  The  latter  alleged  in  her  bill,  and 
sought  to  prove,  that  she  did  not  execute  the  note.  She 
also  alleged  and  sought  to  prove  that  she  was  not  served 
with  summons,  and  bad  no  notice  of  the  suit  or  judgment 
till  after  the  filing  of  the  transcript  in  the  circuit  clerk's 
office.  We  think  she  failed  to  establish  either  of  these  alle- 
gations by  the  evidence.  But  it  is  insisted  that  the  judg- 
ment of  the  justice  of  the  peace  was  barred  by  the  statute 
of  limitations  before  the  transcript  thereof  was  filed  in  the 
circuit  clerk's  office,  and  that  a  court  of  equity  should  en- 
join the  levy  of  the  execution  in  question,  and  prevent 
future  complication  by  declaring  the  judgment  itself  to  be 
null  and  void.  A  sufficient  answer  to  this  proposition  is 
the  fact  that  the  plaintiff  in  error  has  not  shown  that  she 
has  property  that  could  be  seized  upon  execution,  or  sub- 
jected to  the  lien  of  a  judgment.  She  alleges  in  her  bill 
both  ownership  and  possession  of  lot  five  in  Williams'  sur- 
vey of  the  city  of  Mt.  Vernon,  in  Jefferson  County.  She 
does  not  aver  in  her  bill  that  she  owns  any  other  property 
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whatsoever.  WTien  we  turn  to  the  evidence  we  find  the 
allegations  of  ownership  and  possession  of  the  lot  in  ques- 
tion utterly  unsupported  by  proof.  During  the  course  of 
her  testimony,  plaintiff  in  error  used  the  words  "  my  house  *' 
a  few  times,  without  giving  the  description  or  showing  loca- 
tion thereof.  She  states  that  she  has  inherited  a  very  little 
property  from  her  father,  but  does  not  state  whether  it  is 
real  or  personal.  When  asked  whether  or  not  she  has  more 
property  than  she  can  hold  under  the  exemption  laws,  she 
answers :     "  I  suppose  I  have.     I  do  not  know,  though." 

These  indefinite  answers  are  not  sufficient  to  show  that 
she  owns  any  property  subject  to  execution,  and  wholly 
fail  to  show  ownership  or  possession  of  the  particular  lot 
described  in  the  bill.  Inasmuch  as  she  can  not  make  one 
case  by  her  bill  and  another  by  her  proofs,  she  is  certiiinly 
entitled  to  no  relief  in  the  case  presented  by  this  record. 
Purdy  v.  Hall  et  al.,  134  111.  298;  Coale  v.  Moiine  Plow  Co. 
et  al.,  Id.  350;  Read  et  al.  v.  Read  et  al.,  135  Id.  482.  If  the 
bill  is  to  be  treated  as  a  bill  to  remove  a  cloud  from  the 
title  of  plaintiff  in  error  to  lot  five,  above  mentioned,  she 
must  allege  and  prove  possession  of  the  lot,  unless  the 
same  is  vacant  and  unoccupied.  She  has  alleged  possession 
but  has  not  proved  iti  She  has  not  even  shown  ownership 
in  law  or  equity  with  right  to  the  possession.  She  is  enti- 
tled to  no  relief  on  this  ground.  Hardin  v.  Jones,  86  111. 
313;  Gage  V.  Abbott,  99  Id.  306;  Gage  v.  Curtis  et  al.,  122 
Id.  526;  Glos  et  al.  v.  Randolph,  133  Id.  197.  We  hold, 
also,  that  damages  were  properly  allowed  on  the  dissolution 
of  the  injunction. 

The  decree  of  the  Circuit  Court  is  affirmed. 


49  310        East  St,  Louis  Electric   Street  Railroad  Company  t* 
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1.  Bill  of  Exceptions — Exceptions  to  a  Motion  for  a  Netc  Trial.— A 
motion  for  a  new  trial  and  the  exception  to  the  action  of  the  court  in 
overruling  the  same  must  he  made  to  appear  by  the  bill  of  exceptions. 
A  statement  thereof  by  the  clerk  in  the  judgment  order  is  utterly  '^alue- 
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Jess.  So,  no  exception  to  the  action  of  the  court  in  overruling  a  motion 
for  a  new  trial  is  shown  by  the  following  statement  in  the  bill  of  excep- 
tions: **  But  the  court  overruled  the  motion  (for  a  new  trial)  and  ren- 
dered a  judgment  in  accordance  with  tlie  finding  of  the  jury,  to  the 
rendition  of  whicli  judgment  the  defendant  then  and  tlicre  excepted." 

2.  Practice— Exceptions. — Directing  Motion  for  New  Trial — Rendi- 
tion of  Judgment, — The  order  overruling  a  motion  for  a  new  trial  and 
the  rendition  of  the  judgment  on  the  verdict  are  separate  acts,  and  the  fact 
that  the  two  orders  are  in  juxtaposition  doi»s  not  make  them  one  and  the 
same.  If  a  party  to  a  suit  is  displeased  boi'ause  his  motion  for  a  new 
trial  is  overruled  he  should  except  to  the  decision  of  the  court  i^i  over- 
ruling it  and  not  to  the  rendition  of  the  jud.ci^ment. 

3.  Bill  of  EA'ceptions  a  Pleading. — A  bill  of  exceptions  is  the  plead- 
ing of  the  partj'  alleging  tlie  exception,  and  if  liable  to  the  charge  of 
ambiguity,  uncertainty  or  omission,  it  ought,  like  any  other  pleading,  to 
be  construtnl  most  strongly  against  the  party  preparing  it. 

4.  Practice — Error  Must  be  Made  to  Appear. — If  a  litigant  allege  an 
error,  he  must  not  only  make  the  error  appear,  but  he  must  show  him- 
self in  a  position  to  take  advantage^of  it. 

5.  Practice — Exceptions  Must  be  Taken  in  Apt  Time. — The  reasons 
filed  in  sup{)ort  of  a  motion  for  a  new  trial  may  allege  error  in  admitting 
or  excluding  evidence,  and  in  giving  or  refusing  instructions,  but  such 
errors  can  not  be  considered  b}''  the  Appellate  Court,  unless  the  record 
shows  that  such  exceptions  to  tlie  ruling  of  the  trial  court  were  taken  at 
the  time  when  the  evidence  was  admitted  or  excluded,  or  when  the 
in;stnictions  were  given  or  refused. 

3If IB orandnm.— Appeal  from  a  judgment  rendered  by  the  City  Court 
of  East  St.  Louis;  the  Hem.  B.  H.  C^vnby,  Judge,  presiding.  Heard  in 
this  court  at  the  Februiuy  term,  1893,  and  aflirmed.  Oj)inion  filed  Sej)- 
tember  8, 1893. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court, 

CocKRELL  &  MoYKRS,  attomevs  for  appellant. 
Appellee's  Brief,  Jesse  M.   Frkels  and  A.  R.  Taylor, 

AlTORNEYS. 

A  party,  to  avail  himself  of  an  exception  to  a  decision  of 
the  trial  court,  must  take  the  exception  at  the  time  the 
decision  is  made,  and  the  bill  of  exceptions  must  affirma- 
tively show  that  it  was  taken  at  that  time.  Dickhut  v. 
Durrell,  11  111.  84;  Allen  v.  Payne,  45  111.  3:^9;  Winslow  v. 
Kevvlan,  45  HI.  147;  Dietrich  v.  Waldron,  90  111.  115;  Xathan 
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V.  Bloomington,  46  IlL  347;  T.,  P.  &  W.  R.  Co.  v.  MiUer,  55 
111.  448;  Ritchey  v.  West,  23  IlL  385;  Hake  v.  Strubel,  121 
III.  326;  Parsons  v.  Evans,  17  111.  238;  Swafford  v.  Dovenor, 
1  Scam.  167;  Poraeroy,  etc.  v.  Bank  of  Ind.,  1  Wal.  598. 

The  exception,  to  avail,  must  immediately  follow  the 
decision,  and  must  be  to  the  si)ecific  ruling.  Elliott's  Appel- 
late Procedure,  Sees.  786,  787. 

Exceptions  are  not  to  be  taken  in  gross  to  several  rulings; 
the  ej^ception  must  be  taken  to  each  ruling  as  it  arises  on 
the  trial.  Johnson  v.  McCoUoch,  89  Ind.  273;  Johnston  v. 
Jones,  1  Black,  220;  Dickhutv.  Durrell,  11  111.  84. 

They  must  be  taken  to  each  ruling  separately.  Walter  v. 
Walter,  117  Ind.  249. 

An  exception  to  a  ruling  upon  a  motion  for  a  new  trial  is 
as  essential  as  to  any  other  ruling.  Elliott's  App.  Proced., 
See.  795. 

And  where  error  is  assigned  to  the  overruling  of  appel- 
lant's motion  for  a  new  trial,  and  the  record  fails  to  show 
an  exception  thereto,  no  question  is  presented  to,  or  before 
the  Ap]>ellate  Court.  Mansur  v.  Churchman,  84  Ind.  573; 
Henley  v.  McNoun,  76  Ind.  380. 

The  bill  of  exceptions  is  the  pleading  of  the  party  alleg- 
ing the  exception,  and  if  liable  to  the  chaige  of  ambiguity, 
uncertainty  or  omission,  it  ought,  like  any  other  j)leading, 
to  be  considered  most  strongly  against  the  part}'  who  pre- 
pared it.  Rogers  v.  Hall,  3  Scam.  6;  Garrity  v.  Hamburger 
Co.,  136111.514. 

If  it  fails  to  show  that  any  exception  was  taken  to  the 
decision  of  the  court  overruling  the  motion  for  a  new  trial, 
that  decision  can  not  be  assigned  for  error,  and  the  Appellate 
Court  can  not  inquire  into  the  questions  attempted  to  be 
raised,  or  question  the  sufficiency  of  the  evidence  to  sustain 
the  verdict.  St.  L.,  A.  &  T.  H.  R.  Co.  v.  Dorsey,  68  111. 
327;  Steffy  v.  The  People,  130  IlL  101,  102;  Reichwald  v. 
Gaylortl,  73  IlL  505;  Graham  v.  The  People,  115  III.  569, 
570;  Cline  v.  T.,  St.  L.  &  K.  C.  R.  Co.,  41  IlL  App.  517; 
Pottle  V.  McWorter,  3  3  IlL  455;  Miller  v.  Dobson,  1  GUm. 
572;  Smith  v.  Kahili,  17  IlL  69;  Alley  v.  Limbert,  35  lU. 
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App.  593;  McClurkin  v.  Ewing,  42  111.  285;  James  v.  Dexter, 
113111.  654;  Firemen's  Ins.  Co.  v.  Peck,  126  111.  494. 

Opiniox  of  the  Court,  Scofield,  J. 

It  is  asserted,  in  appellee's  brief,  that  no  exception  has 
been  preserved  by  appellant  to  any  ruling  of  the  city  court, 
except  as  to  the  rendition  of  the  judgment.  We  have  ex- 
amined the  record  carefully  and  have  found  this  statement 
to  be  absolutely  true.  There  is  no  exception  on  the  part  of 
the  appellant  to  any  ruling  of  the  court  in  admitting  or 
excluding  evidence,  or  in  giving  or  refusing  instructions. 
Neither  is  there  any  properly  preserved  exception  to  the 
ruHng  of  the  court  in  disallowing  the  motion  for  a  new 
trial. 

It  has  been  repeatedly  held  that  the  motion  for  a  new 
trial  and  the  exception  to  the  action  of  the  court  in  over- 
ruling the  same  must  be  made  to  appear  by  bill  of  exceptions 
and  that  the  statement  thereof  by  the  clerk  in  the  judgment 
order  is  utterly  valueless.  James  v.  Dexter  etal.,  113  111. 
654;  Graham  et  al.  v.  The  People,  115  Id.  56();  The  Fire- 
men's Insurance  Company  v.  Peck,  126  Id.  493;  Steflfy  v.  The 
People,  130  Id.  98.  " 

The  only  semblance  of  an  exception  on  the  part  of  appel- 
lant to  l>e  found  in  the  bill  of  exceptions  is  as  follows : 

"  But  the  court  overruled  the  motion  (for  a  new  trial) 
and  rendered  a  judgment  in  accordance  with  the  finding  of 
the  jury,  to  the  rendition  of  which  judgment  the  defendant 
then  and  there  excepted." 

Now  the  order  overruling  a  motion  for  a  new  trial  and 
the  rendition  of  the  judgment  on  the  verdict  are  separate 
acts.  The  fact  that  the  two  orders  are  in  juxtaposition  does 
not  make  them  one  and  the  same.  No  motion  for  a  new  trial 
may  be  made,  and  yet  a  valid  judgment  may  be  rendered.  If  a 
party  to  a  suit  is  displeased  because  his  motion  for  a  new 
trial  is  overruled  he  should  except  to  the  decision  of  the 
court  in  overruling  his  motion  and  not  to  the  rendition  of 
the  judgment.  The  bill  of  exceptions  is  the  pleading  of  the 
party  alleging  the  exception,  and,  if  liable  to  the  charge  of 
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ambiguity,  uncertainty  or  omission,  it  ought,  like  any  other 
pleading,  to  be  construed  most  strongly  against  the  party 
preparing  it.  JSTothing  is  to  be  taken  by  intendment.  If  a 
litigant  allege  error  he  must  not  only  make  error  to  appear, 
but  he  must  show  himself  in  a  position  to  take  advantage 
of  the  fact.  liogers  v.  Hall,  3  Scam.  5;  Lee  et  al.  v.  Town 
of  Mound  Station,  118  111.  304;  Garrity  v.  The  Hamburger 
Co.,  136  Id.  499;  Monroe  v.  Snow  et  al.,  33  111.  App.  230; 
Alley  V.  Limbert,  35  Id.  592. 

In  order  to  meet  this  unfortunate  condition  of  the  record, 
counsel  for  appellant  boldly  advance  some  novel  proposi- 
tions. They  affirm  that  "  an  exception  taken  to  the  over- 
ruling of  a  motion  for  a  new  trial  and  the  rendition  of  a 
judgment,  preserves  all  of  the  questions  set  forth  in  the  mo- 
tion for  a  new  trial."  Such  is  not  the  fact  in  this  case.  As  we 
have  seen,  no  exception  was  taken  to  the  action  of  the  court 
in  overruling  the  motion  for  a  new  trial.  Such  is  not  the 
law.  The  reasons  filed  in  suy)port  of  the  motion  for  a  new 
trial  may  allege  error  in  admitting  or  excluding  evidence  and 
in  giving  or  refusing  instructions,  and  yet  such  error  could  not 
be  considered  by  an  appellate  court,  unless  the  record  shows 
exceptions  to  the  ruling  of  the  trial  court  at  the  time  when 
the  evidence  was  admitted  or  excluded,  or  when  the  instruc- 
tions were  given  or  refused.  Hill  v.  Ward,  2  Gilm.  285; 
Dickhut  V.  Durrell,  11  111.  72;  I.  C.  E.  R.  Co.  v.  Modglin, 
85  111.  481;  C.  P.  &  St.  L.  Ry.  Co.  v.  Wolf  et  ai.,  137  111. 
360. 

Another  novel  proposition  is  set  forth  in  the  following 
words :  "  For  this  course  on  the  part  of  the  appellee  the 
judgment  should  be  reversed."  The  obnoxious  course  referred 
to  consists  in  the  citation  of  authorities  to  show  that  inas- 
much as  the  bill  of  exceptions  is  practically  a  bill  without 
exceptions,  the  judgment  of  the  court  below  should  be  af- 
firmed. In  view  of  the  fact  tliat  we  agree  with  appellee  on 
this  point,  we  deem  it  hardly  proper  to  plinish  him  by  revers- 
ing the  judgment.  The  only  question  before  us  concerns  the 
sufficiency  of  the  judgment.  Ts'o  defect  in  the  form  of  the 
judgment  has  been  pointed  out,  nor  has  it  been  contended 
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that  in  the  absence  of  error  the  City  CouH  could  have  done 
otherwise  than  render  judgment  on  the  verdict.  The  jud<:;. 
ment  is  afiirmed. 


Savitz  V.  0.  &  M.  Ry.  Co. 

1.  Railroads — Unlawful  Discrimination. — To  maintain  an  action 
against  a  railroad  under  the  provifiions  of  Chap.  114,  Revised  Statutes  of 
Illinois,  for  an  luijust  discrimination,  it  is  necessary  to  prove  that  the 
company  has  violated  the  provisions  of  said  statute,  and  is  guilty  of  an 
unjust  discrimination  to  the  damage  of  the  party  bringing  the  action,  in 
demanding,  charging,  collecting  and  receiving  from  him  for  tlie  trans- 
portation and  delivery  of  freiglit,  a  higher  and  greater  rate  of  toU  and 
compensation  than  it,  at  the  same  time,  charged,  demanded  and  received 
from  others  for  the  transportation  and  delivery  of  a  like  quantity  of 
freight  of  the  same  class,  from  the  same  point,  in  the  same  direction,  and 
over  an  equal  distance  of  its  railway. 

2,  Railroads —  What  is  an  Unjust  Discrimination.  — Where  a  railroad 
company  fixed  two  rates  on  all  coal  transported  over  its  road  from 
points  between  ten  and  fifteen  miles  from  the  city  of  East  St.  Louis  to 
said  city,  one  at  forty-five  cents  per  ton,  and  one  at  thirty-one  and  a 
quarter  cents  per  ton,  and  both  rates  were  public  and  uniform,  and  open 
to  all  coal  shippers  •alike,  and  that  shippers  knew  at  the  time  of  ship- 
ments by  them  of  the  existence  of  such  rates,  and  could  have  availed 
themselves  of  the  lower  rate  if  they  had  seen  fit  to  do  so,  it  vas  held 
that  such  rates  did  not  amount  to  an  unjust  discrimination  witliin  tlie 
meaning  of  the  statute. 

Memorandnm. — Action  for  unjust  discrimination.  Appeal  from  a 
judgment  for  the  defendant  rendered  by  the  Circuit  Court  of  Saint 
Clair  County;  the  Hon.  Benjamin  R.  Burroughs,  Circuit  Judge,  presid- 
ing. Heard  in  this  court  at  the  August  term,  A.  D.  1892,  and  afiirmed. 
Opinion  filed  September  8,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  John  G.  Irwin  and  Charles  E.  Wise, 

Attorneys. 

At  common  law  unjust  discriminations  are  illegal,  and  all 
railroads  in  this  State  hold  their  charters  under  an  implied 
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obligation  to  perform  and  fulfill  this  common  law  duty  of 
exercising  their  franchises  and  privileges  Mnthout  injurious 
discriminations  against  any  class  of  patrons,  or  in  favor  of 
any  other  class.  Vincent  v.  C.  &  A.  K.  R.  Co.,  49  111.  35; 
The  People  v.  C.  &  A.  R.  R.  Co.,  55  111.  Ill;  C.  &  N.  W.  B. 
R.  Co.  v.  The  People,  56  111.  305;  C.  &  A.  R.  R.  Co.  v.  The 
People,  67  III.  19;  I.  C.  R.  R.  Co.  v.  The  People,  121  111. 
310. 

Discriminations  made  in  good  faith  because  of  differences 
in  expense  of  carriage,  and  proportioned  with  reference 
thereto,  are  just,  and  not  within  the  purview  of  the  statute. 
But  it  devolves  upon  the  railroad  company  relying  upon 
such  facts  as  a  defense  to  a  suit  for  unjust  discrimination,  to 
prove  them  to  the  satisfaction  of  the  court.  I.  C.  R.  R.  Co. 
V.  The  People,  121  111.  318. 

While  mere  inequality  in  charges  does  not,  of  itself, 
amount  to  unjust  discrimination,  it  becomes  such  when  a 
discrimination  in  rates  is  made  for  the  transportation  of 
goods  of  the  same  class  for  different  shippers  under  like  cir- 
cumstances and  conditions.  Hutchinson  on  Carriers,  Sec. 
302;  Scofield  v.  Railway  Co.,  43  Ohio  St.  571. 

Appellee's    Brief,    Pollard  &  Werner,  Attorneys. 

This  suit  is  based  upon  a  penal  statute,  and  all  the  rules 
applicable  to  the  enforcement  of  penal  statutes  require  that 
it  should  be  made  clearly  to  appear  that  the  precise  statu- 
tory offense  has  been  committed.  C,  B.  &  Q.  R.  R.  Co.  v. 
The  People,  77  111.  443;  Kankakee  Coal  Co.  v.  111.  Cent.  E. 
Co.,  17  Brad.  614, 

The  issue  is,  was  there  an  unjust  discrimination?  It 
must  appear  not  only  that  the  company  made  a  discrimina- 
tion in  its  rates,  or  charges  of  toll,  but  that  such  discrimi- 
nation was  an  unjust  discrimination;  and  the  company  can 
successfully  defend  by  traversing  the  allegation  that  there 
was  an  unjust  discrimination.  C.  &  A.  R.  Co.  v.  The 
People,  67  111.  21;  St.  L.,  A.  &  T.  H.  R.  Co.  v.  Hill,  11 
Brad.  252;  Same  v.  Same,  14  Brad.  587. 
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Opinion  of  the  Couht,  Phillips,  P.  J. 

This  is  an  action  of  assumpsit  brought  by  plaintiff  under 
the  provisions  of  Chap.  114,  Eev.  Stat.,  and  the  declaration* 
contains  two  counts.  The  first  count  avers  that  the  plaint- 
iff was  the  owner  of  a  coal  mine  in  the  county  of  St.  Clair, 
called  the  Union  Mine,  situated  between  ten  and  fifteen 
miles  east  of  East  St.  Louis,  and  avers  that  the  Consolidated 
Goal  Co.  was  the  owner  of  several  mines  known  as  the 
Garstide,  Mentar  and  Alma  mines,  and  that  all  of  these 
mines  are  on  the  line  of  defendant's  road,  between  ten  and 
fifteen  miles  east  of  East  St.  Louis,  and  that  the  plaintiffs 
mine  is  nearest  to  such  point,  and  avers  further  that  a  large 
quantity  of  coal  was  mined  from  these  several  mines  and 
shipped  to  East  St.  Louis,  between  April  1, 1889,  and  January 
1, 1891.  Further  alleges,  the  plaintiff  was  compelled  to 
pay  forty-five  cents  per  ton  for  all  coal  carried  from  his 
mine,  while  the  Consolidated  Coal  Co.  paid  but  thirty-one 
and  one-fourth  cents  per  ton  for  the  coal  carried  from  its 
mines,  and  alleging  the  unjust  discrimination  was  an  injury 
to  the  plaintiff.  Declaration  also  pleads  the  schedule  as 
adopted  by  the  railroad  and  warehouse  commissioners, 
wherebv  the  maximum  rate  of  coal  was  fixed  at  fiftv  cents 
per  ton  within  a  distance  of  fifteen  miles.  The  second  count 
is  substantially  like  the  first  except  that  it  avers  the  Con- 
solidated Coal  Co.y  owned  and  operated  a  mine  named  the 
"  Breese "  mine,  between  thirty -five  and  forty  miles  from 
East  St.  Louis,  and  that  the  rate  for  the  Breese  mine  was 
seventy-five  cents,  and  the  rate  charged  by  defendant  was 
thirty-seven  and  a  half  cents,  and  that  the  defendant  hauled 
for  the  Consolidated  Coal  Co.  to  East  St.  Louis  from  said 
mine  14,000  tons  of  coal  at  thirty-seven  and  a  half  cents  per 
ton,  while  the  maximum  rate  as  fixed  by  the  railroad  and 
warehouse  commissioners  was  seventy-five  cents  per  ton, 
and  that  the  coal  was  hauled  for  the  Consolidated  Coal  Co. 
at  a  proportionally  less  rate  than  demanded  and  received 
from  plaintiff. 

To  the  second  count  of  the  declaration  a  demurrer  was 
sustained  and  a  plea  of  geneml  issue  filed  to  the  first  count 
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and  a  trial  before  tbe  court  without  a  jury  result<Kl  in  the 
finding  and  judgtnent  for  defendant.  To  maintain  this 
action  it  was  necessary  to  prove  that  defendant  hjid  violated 
the  provisions  of  the  said  statute  and  was  guilty  of  an  unjust 
discrimination  to  the  damage  of  plaintiff,  in  demanding, 
charging,  collecting  and  receiving  from  plaintiff  for  the  trans- 
portation and  delivery  of  freight  a  higher  and  greater  rate 
of  toll  and  compensation  than  it,  at  the  same  time,  charged, 
demanded  and  received  from  the  Consolidated  Coal  Co.  for 
the  transportation  and  delivery  of  the  like  quantity  of  freight 
of  the  same  class,  from  the  same  point,  in  the  same  direction, 
over  an  equal  distance  of  its  railway.  It  appears  from  the 
evidence  that  plaintiff,  between  the  dates  mentioned  in  said 
first  count,  shipped  from  his  mine,  over  defendant's  road,  to 
be  delivered  in  East  St.  Louis,  large  quantities  of  coal,  and 
was  charged  by  and  paid  to  defendant  for  the  transportation 
and  delivery  thereof  forty 'five  cents  per  ton,  and  during  the 
same  period  the  Consolidated  Coal  Co.  shipj)ed  from  its  said 
mines  large  quantities  of  coal  oVer  defendant's  road,  to  be 
delivered  in  East  St.  Louis,  and  was  charged  by  and  paid  to 
defendant  for  the  transportation  and  delivery  thereof,  thirty- 
one  and  one-fourth  cents  per  ton.  The  coal  so  shipped  by 
plaintiff  w^as  what  was  known  as  commercial  coal,  and  con- 
sisted of  lump,  nut  coal,  and  sometimes  slack,  and  was  used  by 
consumers  generally.  The  coal  so  shipped  by  the  Con- 
solidated Coal  Co.,  for  the  transportation  and  delivery  of 
which  thirty-one  and  one-quarter  cents  per  ton  was  so  paid, 
was  known  as  railroad  coal,  which  consisted  of  unscreened 
coal,  the  run  of  the  mine,  as  it  was  termed  by  witnesses,  and 
was  furnished  to  and  used  by  railroads  exclusively. 

The  Consolidated  Coal  Co.  also  shipped  from  its  mines 
during  said  period  commercial  coal  over  defendant's  road 
to  East  St.  Louis  for  the  transportation  and  delivery  of 
which  it  was  charged  by  and  paid  defendant  the  same  rate, 
forty-five  cents  per  ton,  as  plaintiff  paid  defendant  for  the 
same  service.  Good  reason  appears  for  this  difference  in  the 
rates  charged  for  the  transportation  and  delivery  of  the  two 
classes  of  freight.     Commercial  coal  was  shipped  by  plaint- 
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iff  in  small  lots,  averaging  about  two  cars  a  day;  these  cars 
were  put  in  a  train  of  fifteen  or  twenty  cars  made  up  of 
cars  from  different  mines  loaded  with  commercial  coal. 
These  cars  belonged  to  and  were  furnished  by  the  defen(hint, 
and  upon  arrival  at  East  St.  Louis  the  train  was  broken  up 
and  the  ship]ier  designated  the  final  destination  he  desired 
each  car  should  be  sent  to.  This  involved  much  switching 
service,  detention  of  defendant's  cars  for  several  days  and 
loss  of  the  use  of  them  during  such  detention,  and  the  wear 
and  tear  of  cars  belonging  to  defendant.  The  railroad  coal 
was  shipped  to  and  used  by  railroads  in  Missouri  and  points 
west;  was  not  sold  on  the  market  or  used  for  domestic  or 
manufacturing  purposes.  This  class  of  coal  was  hauled  in 
cars  belonging  to  and  furnished  by  the  roads  using  it,  and 
defendant  was  thus  relieved  of  the  duty  of  providing  cars 
to  carry  such  freight  tendered  it,  and  merely  furnished  the 
motive  power  and  necessary  train-men  to  transport  the  coal 
over  its  road  to  East  St.  Louis,  in  trains  consisting  of  not 
less  than  twenty  cars.  On  arrival  there  the  entire  train, 
intact,  was  delivered  to  connecting  roads,  and  this  delivery 
completed  defendant's  contract  for  carrying  and  delivering 
that  class  of  freight.  It  was  further  shown  that  this  rate 
of  thirty-one  and  one-fourth  cents  per  ton  was  the  uniform, 
general  and  public  rate  that  hiul  been  charged  and  collected 
for  several  years  by  defendant  for  carrying  railroad  coal 
from  said  mines  to  East  St.  Louis.  Shippers  of  coal  knew 
of  this  rate,  and  if  they  wished  to  do  so  could  have  had  the 
benefit  of  it.  We  do  not  hold  that  the  fact  that  railroad  coal 
is  shippeii  in  trains  composed  of  a  large  number  of  cars,  and 
commercial  coal  is  shipped  in  less  quantities,  and  in  trains 
with  less  number  of  cars,  of  itself  cuts  any  figure  in  deter- 
mining the  question  submitted  to  us.  It  also  appears  that 
during  the  two  years  in  question  the  Consolidatecl  Coal  Co. 
ship[)ed  about  180,000  tons  of  commercial  coal  from  its  said 
mines  over  defendant's  road  to  East  St,  Louis,  and  paid  the 
rate  of  forty-five  cents  per  ton  for  its  transportation  and 
delivery,  while  during  the  same  period  plaintiff  shipped 
from  his  mine  to  the  same  destination  over  defendant's  road 
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less  than  one-tenth  that  quantity  of  coal  and  was  charged 
and  paid  no  greater  rate. 

We  are  unable  to  discover  in  this  record  evidence  of  unjust 
discrimination  to  the  damage  of  plaintiff  as  averred.  The 
facts  justified  defendant  in  charging  and  receiving  the  higher 
rate  for  the  transportation  of  and  delivery  of  commercial 
coal  in  East  St.  Louis,  and  no  discrimination  in  favor  of  the 
Consolidated  Coal  Company  was  made  with  regard  to  this 
class  of  freight,  but  said  company  was  charged  and  paid  the 
same  rate  that  plaintiff  paid  for  like  service  rendered  by 
defendant.  The  less  freight  rate  fixed  for  transporting  and 
delivering  railroad  coal  in  East  St.  Louis,  was  also  justified 
by  the  facts  proven,  and  we  fail  to  perceive  how  plaintiff 
could  be  injured  by  giving  the  Consolidated  Coal  Company 
the  benefit  of  that  rate.  That  class  of  coal  was  all  shipped 
out  of  this  State,  and  did  not  come  in  competition  with  the 
class  of  coal  shipped  by  plaintiff,  and  he  could  have  had  the 
benefit  of  the  same  low  rate  if  he  desired  to  ship  railroad 
coal  over  defendant's  road  from  his  mine  to  East  St.  Louis, 
subject  to  the  same  condition  with  respect  to  furnishing  cars 
and  mode  of  delivering  them,  that  were  imposed  on  the  coal 
company,  for  like  service.  The  propositions  submitted  on 
behalf  of  defendant  were  in  harmony  with  our  views 
expressed,  and  also  expressed  in  L.  E.  and  St.  L.  Con.  K.  R. 
Co.  V.  Crown  Coal  Co.,  43  111.  App.  228,  and  were  properly 
held  to  be  the  law  by  the  trial  court. 

The  judgment  is  affirmed. 
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1.  Practice — When  Errors  Assigned  Can  Not  be  Considered,— 'Whexe 
an  appellant  assigned  four  errors,  namely,  (1)  the  court  erred  in 
giving  improper  instructions  for  appellee;  (2)  the  court  erred  in  refus- 
ing to  give  proper  instructions  asked  by  appellant;  (3)  the  court  erred 
in  overruling  a  motion  for  a  new  trial;  (4)  the  comi;  erred  in  rendering 
judgment  for  appellee;  but  the  record  contained  no  motion  for  a  new 
trial,  or  decision  of  the  court  in  overruling  such  motion,  and  no  ezcep- 
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Hon  thereto,  it  was  held,  that,  in  this   state  of  the  record,  the  court 
could  not  consider  the  errors  assigned. 

2.  Practice — Error  in  Giving  and  Refusing  Instructions. — A  party  to 
an  action  can  not  have  a  judgment  against  him  reversed  for  error  in 
giving  or  refusing  instructions,  unless  he  has  made  a  proper  motion  for 
a  new  trial  m  the  court  below,  and  preserved  tlie  ruling  of  the  court 
thereon  with  hia  exceptions  in  the  record. 

3.  Instructions — Duty  of  Trial  Court.— -It  is  not  the  duty  of  the  trial 
court  upon  its  own  motion,  and  without  any  request  from  the  defeated 
piirty,  to  set  aside  the  verdict  and  grant  a  ne%v  trial,  because  of  errors  in 
the  instructions. 

4  Instructions — Waiver  in  Giving. — If  the  defeated  party  does  not 
ask  the  court  for  a  new  trial,  such  neglect  will  be  ii'eated  as  a  waiver  of 
error  in  giving  or  refusing  instructions. 

5.  Practice — Appellate  Proee£ding — Abstracts, — Where  an  abstract 
contains  the  instructions  given  at  the  trial  for  one  party,  and  does  not 
contain  the  instructions  given  or  refused  for  the  other  party,  the  Appel- 
late Court  can  not  pass  upon  alleged  errors  in  giving  and  refusing  in- 
structions, because  under  certain  circumstances,  error  in  the  instruc- 
tions on  one  aide  may  be  cured  by  instructions  on  the  other. 

Memorandum. — Action  on  the  case.  Appeal  from  a  judgment  ren- 
dered by  the  Circuit  Court  of  Union  County;  the  Hon.  Joseph  P. 
ROBARTS,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  Feb- 
ruary term,  A.  D.  1893,  and  affirmed.     Opinion  filed  September  8,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Gbeen  &  Gilbert,  attorneys  for  appellant. 

H.  F.  BussEY  and  William  A.  Schwartz,  attorneys  for 
appellee. 

Opinion  of  the  Court,  Scofield,  J. 

The  four  assignments  of  error  in  this  case  are  as  follows : 

1.  The  court  erred  in  giving  improper  instructions  for 
appellee. 

2.  The  court  erred  in  refusing  to  give  proper  instruc- 
tions asked  by  appellant. 

3,  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

4,  The  court  erred  in  rendering  judgment  for  appellee. 

You  XLIX21 
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After  a  careful  examination  of  the  record,  we  have  reluc- 
tantly reached  the  conclusion  that  the  foregoing  assignments 
of  error  can  not  be  considered  on  their  merits,  inasmuch  as 
the  bill  of  exceptions  contains  no  motion  for  a  new  trial, 
no  decision  of  the  court  in  overruling  such  a  motion,  and  no 
exception  to  such  a  decision.  In  view  of  the  repeated  de- 
cisions of  the  Supreme  and  Appellate  Courts  on  the  question, 
it  seems  clear  that  this  imperfect  condition  of  the  record 
precludes  a  consideration  of  the  third  and  fourth  assign- 
ments of  error.  But  what  of  the  first  and  second  assign- 
ments of  error?  May  the  appellant  have  the  judgment  re- 
^  versed  for  error,  if  error  there  was,  in  giving  and  refusing 
instructions,  notwithstanding  its  failure  to  ask  the  trial  court 
for  a  new  trial?  Must  a  trial  court  of  its  own  motion  and 
without  any  request  from  the  defeated  party,  set  aside  the 
verdict  and  grant  a  new  trial  because  of  error  in  the  instruc- 
tions? We  think  not.  If  the  defeated  party  does  not  ask 
for  a  new  trial,  this  neglect  should  be  treated  as  a  waiver  of 
error  in  giving  or  refusing  instructions.  Otherwise  we 
should  have  this  strange  condition  of  things.  An  appellate 
court  doing  something  (granting  a  new  trial)  which  the  trial 
court  was  never  requested  to  do.  The  judge  who  presides 
at  the  trial,  who  is  harassed  with  a  multitude  of  cares,  may 
err  in  giving  or  refusing  instructions,  and  yet  he  may  be 
very  desirous  of  doing  exact  justice,  and  anxious  to  correct 
his  erroneous  rulings.  A  motion  for  a  new  trial  affords 
him  an  opportunity  to  review  the  case  calmly  and  carefully 
and  to  set  aside  a  verdict  produced  by  his  erroneous  rulings, 
and  that,  too,  without  the  expense  involved  in  an  appeal. 
If  such  a  motion  is  not  made  the  higher  court  should  refuse 
to  consider  alleged  errors  in  the  charge  to  the  jury.  Among 
the  cases  bearing  upon  this  question,  we  refer  to  James  v. 
Dexter  et  al.,  113  111.  654,  and  Martin  et  al.  v.  Foulk  et  al., 
114  111.  206. 

Another  reason  why  we  can  not  consider  the  first  and 
second  assignments  of  error,  is  to  be  found  in  the  fact  that 
the  abstract  which  contains  the  instructions  given  at  the 
request  of  appellee,  does  not  even  so  much  as  mention  the 
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six  instructions  given,  or  the  two  refused  on  the  other  side. 
In  Joliet  Street  Railway  Company  v.  McCarthy,  42  111,  App. 
49,  it  was  held  that  the  court  would  not  consider  objections 
to  a  declaration  which  was  not  abstracted.  In  McGillis  et 
aL  V,  Anderson,  44  111.  App.  601,  the  court  refused  to  con- 
sider the  instructions,  because  they  were  not  contained  in 
the  abstract.  In  C.  R  &  St  L.  Ry.  Co.  v.  Wolf  et  al.,  13T 
III  360,  it  was  held  that  an  appellant's  abstract,  as  against 
him,  will  be  presumed  to  be  sufficiently  full  and  accurate 
to  prevent  all  the  errors  relied  upon  for  a  reversal  of  the 
judgment.  Under  certain  circumstances,  error  in  the  instruc- 
tions on  one  side  may  be  cured  by  instructions  given  on  the 
other,  and  hence  it  is  not  sufficient  to  abstract  the  instruc- 
tions on  one  side  only.  For  this  reason  we  can  not  pass 
upon  the  alleged  errors  in  giving  and  refusing  instructions. 
The  judgment  is  affirmed. 


Hollenberg  et  al.  v.  Tompkins. 

1.  Trial  hy  the  Court — Exceptions  to  Ruling. — ^Where  a  court,  in  try- 
ing a  case  without  a  jury,  hears  evidence  subject  to  objections,  an  ex- 
ception to  the  ruling  of  the  court  must  be  preserved  in  some  appropriate 
luanner  before  the  Appellate  Court  can  be  caUed  upon  to  review  the 
decision. 

2.  Trial  hy  the  Court — Objections— 'Exceptions  and  Propositions  of 
Inw— Powers  of  the  Appellate  Court, — Where  a  case  is  tried  by  the 
court,  and  no  exception  is  taken  to  any  material  ruling  of  the  court  in 
admitting  evidence,  or  in  hearing  the  same,  subject  to  objection,  and 
where  no  propositions  of  law  are  presented  for  the  purpose  of  obtaining 
an  expression  of  the  views  of  the  law  entertained  by  the  court,  but  an  ex- 
ception 18  taken  to  the  finding  of  the  court  on  the  main  question  at  issue, 
the  Appellate  Court  can  only  inquire  into  the  sufficiency  of  the  evidence 
to  support  the  finding  and  judgment. 

3.  Tender  of  Amount  Due  and  Costs, — In  an  action  upon  an  account 
the  defendant  tendered  to  the  plaintiff  the  sum  of  fifty-one  dollars  and 
thirty-six  cents,  as  the  amount  due  and  costs  which  had  been  made 
up  to  the  time  of  the  tender.  On  the  trial  the  plaintiff  recovered  judg- 
ment against  the  defendant  for  fifty  dollai*s  and  thii*ty-six  cents,  and  costs 


^1 


324  Appellate  Courts  of  Illinois. 

Vol.  49.]  HoUenberg  v.  Tompkins. 

of  suit.  Upon  appeal  it  was  held^  the  tender  having  been  kept  good, 
it  was  sufficient,  and  that  the  judgment  against  the  defendant  for 
fifty-one  dollars  and  thirty-six  cents  and  for  the  costs  was  erroneous* 


Memorandnm. — Action  upon  an  account.  Appeal  from  a  judgment 
rendered  by  the  Circuit  Court  of  Wayne  County;  the  Hon.  Edmund  D. 
YouNaDLOOD,  Judge,  presiding.  Heard  in  this  court  at  tlie  February 
term,  A.  D.  1898.     Opinion  filed  September  8,  1893. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

Ckeighton  &  Kramer,  attorneys  for  appellants. 

Bunch  &  Bonham,  attorneys  for  appellee. 

Opinion  of  the  Court,  Scofield,  J, 

On  January  10, 1891,  Tompkins,  the  appellee,  leased  a 
certain  "  saw  mill  and  feed  meal  mill  thereto  attached,  with 
barn  and  houses,"  to  IloUenberg  and  Meadley,  the  apj)ellants, 
for  the  term  of  one  year,  at  a  rentixl  of  twenty  dollars  per 
month,  payable  in  advance,  and  an  additional  rent  of  "twenty- 
five  cents  per  thousand  for  all  lumber  sawed,'^  By  the  terms 
of  the  lease,  Tompkins  sold  to  appellants  such  timber  as  they 
might  select  on  certain  lands  belonging  to  him,  which  timber 
was  to  be  sawn  into  lumber  at  s.aid  mill,  and  was  to  be  paid 
for  at  the  rate  of  one  dollar  per  thousand  feet,  "with  twenty- 
five  cents  for  the  use  of  the  mill  in  sawing,  tlie  amount  to  be 
made  up  at  the  end  of  each  month."  The  timber  so  cut  was 
to  be  measured  as  the  logs  were  hauled,  and  the  measure- 
ments were  to  be  "  put  upon  a  book  or  books  kept  for  that 
purpose,  and  to  be  accounted  for  by  Scribner's  rule." 
Upon  failure  of  the  lessees  to  account  and  make  payment 
promptly,  the  lessor  was  authorized  to  declare  a  forfeiture 
of  the  lease.  On  March  14th  following,  Tompkins  sued  ap- 
pellants before  a  justice  of  the  peace,  for  a  balance  alleged 
to  be  due  him.  On  March  16th,  appellants  tendered  him 
$51.36,  being  $41.86  for  the  balance,  admitted  by  them  to 
be  due,  and  $9.50  for  the  costs  which  had  been  made  up  to 


Fourth  Distkict — February  Term,  1893.    325 

Hollenberg  v.  Tompkins. 

the  time  of  the  tender.  The  justice  of  the  peace  rendered 
judgment  in  favor  of  Tompkins  for  $31.36,  and  ordered  that 
ap[)ellants  pa\'  $9.50  of  the  costs,  and  that  appellee  pay  the 
remainder.  From  this  judgment  Tompkins  took  an  appeal 
to  the  Circuit  Court,  where  the  case  was  tried  without  a  jury, 
and  a  judgment  was  rendered  against  appellants  for  $51.36 
and  costs  of  suiL 

Appellants,  having  brought  the  case  to  this  court  for  re- 
view, now  urge  a  reversal  of  the  judgment  on  the  ground 
that  their  tender  was  sufficient,  and  that  it  was  error  for  the 
Circuit  Court  to  render  a  judgment  against  them  for  costs. 
This  conclusion  necessarily  follows,  if  the  premises  on  which 
it  is  based  are  sustained  by  the  evidence.  Where  the  court, 
in  trying  a  case  without  a  jury,  hears  evidence  subject  to 
objections,  an  exception  to  the  ruling  must  be  preserved  in 
some  appropriate  manner  before  this  court  can  be  called 
upon  to  review  the  decision.  The  People,  for  use,  etc,  v. 
McCoy,  132  111.  138.  No  exception  was  taken  by  appellants 
to  any  material  ruling  of  the  court,  either  in  admitting  evi- 
dence or  in  hearing  the  same  subject  to  objections,  No 
propositions  of  law  were  presented  for  the  purpose  of  ob- 
taining an  expression  of  the  views  of  the  law  entertained  by 
the  court-  Nothing  remains  for  us  to  do,  therefore,  but  to 
inquire  into  the  sufficiency  of  the  evidence  to  support  the 
finding  and  judgment. 

What  amount  of  timber  was  cut  by  appellants  on  the 
lands  described  in  the  lease  ?  This  is  the  only  controverted 
question  of  fact  in  the  case.  The  evidence  on  the  part  of 
appellants  fixes  the  amount  at  64,262  feet.  Is  there  any 
evidence  in  the  record  on  the  part  of  Tompkins  which  tends 
to  show  a  greater  quantity  so  as  to  raise  a  conflict  of  the 
evidence  on  this  question?  We  have  searched  the  record 
diligently  and  have  found  none,  Samuel  Palfreyman,  rail- 
road agent  at  Arrington  station,  whence  the  lumber  was 
shipped,  is  the  only  witness  who  testified  for  appellee  on  the 
question,  and  at  no  point  in  his  testimony  did  he  undertake 
to  make  even  an  approximate  estimate  of  the  amount  of 
lumber  shipped.    He  presented  a  memorandum  consisting 
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of  items  taken  from  the  railroad  books,  showing  the  nnmber 
of  car  loads  of  lumber  and  the  total  weight  thereof,  but  the 
memorandum  itself  was  not  admitted  in  evidence,  and  there- 
fore could  not  have  been  considered  by  the  court.  It  is  true 
that  appellee's  additional  abstract  shows  that  while  the 
court  in  the  first  instance  refused  to  admit  the  memorandum 
in  evidence,  further  examination  of  the  witness  and  ma- 
turer  consideration  of  the  question  resulted  in  a  different 
ruling.  The  reverse  of  this  is  true.  The  record  should  not 
be  read  from  right  to  left,  like  a  Hebrew  manuscript.  As  is 
shown  by  page  22  of  the  record^  the  witness,  Palf reyman, 
said,  "  I  think  this  memorandum  is  taken  from  the  books  of 
the  company,  that  is,  the  railroad  com|)any."  Thereupon, 
appellants  ^^  objected  to  the  slip  of  paper,"  and  the  "  objec- 
tion was  overruled."  But  at  the  close  of  the  examination 
of  this  witness,  as  appears  from  page  24  of  the  record,  aj>- 
pellee  offered  the  memorandum  in  evidence  and  appellants 
objected  and  the  objection  was  abstained.  There  is  nothing 
in  the  record  which  shows  that  this  ruling  was  afterward 
reconsidered  or  modified.  Appellee  does  not  even  call  in 
question  the  correctness  of  the  ruling  by  an  assignment  of 
cross-errors,  which  his  exceptions  duly  preserved  in  the 
record  would  have  enabled  him  to  do.  And  so  it  ap]iears 
that  there  is  no  evidence  in  the  record  which  contradicts 
the  evidence  on  the  part  of  appellants  as  to  the  number  of 
feet  of  timber  cut  by  them  on  appellee's  land.  When  the 
account  is  stated  on  this  basis,  the  balance  due  appellee  at 
the  time  of  the  tender  was  $32.33.  But  the  amount  ten- 
dered was  $51.36.  Under  the  admission  of  the  parties  the 
tender  was  "  kept  good,"  and  the  costs  at  the  time  of  the 
tender  amounted  to  but  $9.50.  Thus  it  appears  that  the 
tender  was  sufficient,  and  that  the  judgment  against  appel- 
lants for  $51.36,  and  for  costs,  was  erroneous.  The  judg- 
meijt  is  reversed  and  the  cause  remanded. 
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Donnell  Manufacturing  Co.  t.  Jones. 

1.  Bonds — Material  Alterations — Duty  of  the  Court  to  Instruct  as  to 
the  Law. — A  person  employed  in  the  service  of  another,  being  required  to 
^ive  a  bond  for  the  faithful  performance  of  certain  services,  wrote  the 
bond  himself,  from  a  form  furnished  him  by  his  employer,  and  took  it 
away  with  him  for  the  purpose  of  having  it  signed  and  acknowledged 
by  his  sureties,  one  of  whom  did  not  read  the  bond,  or  require  it  to  be 
read,  but  inquired  what  it  was  intended  to  secure,  and  signed  it  after  hav- 
ing been  informed  that  it  was  only  for  the  purpose  of  securing  the  return 
of  a  wagon,  and  implements  which  were  furnished  him  by  his  employer 
for  use  in  his  business.  Afterward  said  pei^on  delivered  tlie  bond  to  his 
employer.  When  delivered,  the  condition  of  the  bond  was,  that  he 
should,  take  good  care  of  the  implements,  wagon  and  other  property  fur- 
nished him,  deliver  up  the  same  in  good  condition  when  called  upon  to 
do  so,  and  promptly  report,  deliver  and  pay  over  to  the  obligee,  all 
money,  goods  and  other  property  received  by  him.  Default  having  been 
made,  an  action  was  brought  against  the  obligors.  The  defense  was  a 
denial  of  liability,  on  the  ground  of  material  alterations  in  the  bond. 
On  one  hand  the  evidence  tended  to  show  that  the  penalty,  both  in 
words  and  figures,  and  perhaps  the  names  of  the  sureties,  were  inserted 
in  the  bond  after  it  was  signed,  and  before  deliveiy  to  the  obligees.  On 
the  other  hand,  there  was  evidence  tending  to  show  that  if  the  bond  was 
altered  after  it  was  signed,  it  was  while  it  was  in  the  hands  of  the  person 
BO  employed,  and  before  the  delivery  to  his  employer,  and  without  the 
latter  s  fault  or  know^ledge.  It  was  held  in  this  state  of  the  evidence,  to 
be  the  duty  of  the  court  to  instruct  the  jury  upon  the  law,  as  to  what 
was,  and  what  was  not,  a  material  alteration  sufficient  to  avoid  the 
bond,  and  leave  the  jurj'  to  determine  the  facts  from  the  evidence. 

2.  Material  Alterations — A  Question  for  the  Court — Inst tnict ions. — 
In  an  action  upon  a  bond,  the  defense  was  that  of  material  alterations, 
and  there  was  a  conflict  of  evidence  on  the  trial.  An  instruction  which 
informed  the  jury  that  if  the  bond  sued  upon  had  been  altered  in  a  mar 
terial  point  by  the  principal  obligor,  after  the  same  had  been  signed  by 
his  sureties,  and  without  their  knowledge  and  consent,  then  such 
bond  would  cease  to  be  binding  upon  the  sureties,  unless  afterward  rat- 
ified by  them,  is  erroneous,  because  it  makes  the  jury  the  judges  of 
what  constitutes  a  material  alteration  of  the  bond. 

3.  Defenses — Action  on  Bonds — Filling  Blanks.— It  is  no  defense  to 
an  accion  on  a  bond,  that  the  names  of  the  sureties  and  the  amount  of 
the  penalty  were  inserted  in  the  appropriate  blanks  by  the  principal 
obligator  after  the  execution,  before  the  delivery  of  the  instrument  and 
without  the  knowledge  or  fault  of  the  obligee. 

4.  Bonds  Signed  in  Blank — Authority  of  Principal  Obligee.— It  the 
surety  ujx)n  an  official  bond  relying  upon  the  good  faith  of  his  principal 
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permits  him  to  have  possession  of  the  bond  signed  in  blank,  sucli  an  act 
will  clothe  the  principal  with  authority  to  fill  up  the  blanks  in  any  appro- 
priate manner  consistent  with  tlie  nature  of  the  obligation,  so  that,  as 
against  Uie  obligee,  receivijig  the  bond  without  notice  or  negligence,  and 
in  good  faith,  the  surety  will  be  estopped  to  allege  that  he  executed  the 
instrument  witli  a  rt^crvation,  cm*  u]x>n  condition,  with  reference  to 
filling  the  blanks,  and  this,  whether  the  blanks  to  be  filled  relate  to  the 
jienaltj*,  or  the  names  of  co-sureties.  Tlie  liability  of  tlie  surety  in  these 
cases  is  put  upon  tlie  ground  tliat  he  makes  tiie  principal  maker  his 
agent  to  delivt^r  the  l)ond,  and  clothes  him  with  apparent  authority  to 
fill  up  the  bond,  and  to  do  any  other  acts  which  are  necessary'  to  make 
the  instrument  effectual  for  tlie  puqxises  intended. 

5.  The  Rule  Applies  io  Private  as  Well  as  Official  Bonds. — A  bond 
without  a  iX'nalty  is  ralucless;  therefore  where  a  surety  signs  a  bond  in 
this  condition  he  authorizes  tJie  prinoipal  intrusted  wiUi  the  delivery  of 
it  to  insert  tlie  penalty  in  tlie  a^ipropriate  blank.  And  if  tlie  obligee  tak(  s 
the  bond  without  notice  or  negligence,  the  surety  is  bound.  The  reason 
of  this  rule  applies  to  privatt^  as  well  as  to  official  bonds. 

6.  Of  Two  Imioccnt  Parties  Who  Must  Suffer. — In  a  cnse  where  one 
of  two  inrjocent  parties  mvist  suffer  by  the  fraud  or  deceit  of  anotlier,  the 
loss  should  fall  on  him  who  put  his  trust  and  confidence  in  tlie  deceiver. 

7.  Affirmance— Under  the  Rule  in  the  Rapji  Case. — Unless  it  appears 
from  tlie  record  that  the  obligor  has  been  released  from  his  entire  lia- 
bility upon  the  bond  under  the  rule  of  law  laid  down  in  the  case  of  the 
estate  of  Michael  Riipp  v.  Tlie  Phoinix  Insurance  Co.,  IIB  HI.  390,  the 
judgment  will  not  be  aflirmed. 

jHemorandnm. — Action  on  a  private  bond.  Appeal  from  the  Cirrnit 
Court  of  Jefferson  County;  the  Hon.  Edmund  D.  Youngblood,  Circuit 
Judge,  presiding.  Heard  in  this  court  at  tlie  February  term,  A.  D.  1893. 
Oj)iuion  filed  September  8,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


Appellant's   Brief,    Albert    Watsoist,   Lee  McKeigham, 

AND  Elus  &  Priest,  Attorneys. 

• 

It  was  proven  by  Jones  and  Sweeten  that  Fitts  ( whom 
Jones  never  saw  before)  told  Jones  the  bond  was  only  for 
the  return  of  the  wagon  and  samples;  that  Sweeten  (whom 
Jones  had  known  for  twenty  years)  stood  silent,  neither 
reading  nor  offering  to  read  or  exi)lain  the  contents  of  the 
pa{)er  to  which  his  jurat  was  already  affixed,  and  that  Jones 
did  not  ask  either  of  them  to  read  it.  Under  such  circum- 
stances it  becomes  clearly  material  to  know  upon  whom  the 
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loss  should  fall,  resulting  from  a  subsequent  forgery  in  the 
bond  bv  Fitts.  It  will  be  remembered  that  Fitts  was  not 
then  in  the  employ  of  plaintiff ;  on  the  contrary,  he  was  re- 
quii^d  to  furnish  the  bond  before  being  employed.  lie  was 
therefore  the  agent  of  his  sureties  for  the  delivery  of  the 
bond,  and  they,  and  not  the  plaintiff,  are  responsible  for  such 
additions  as  may  have  been  made  to  it  without  the  knowl- 
edge or  ccmsent  of  plaintiff.  Graves  v.  Tucker,  10  S.  &  M. 
( Miss.)  9;  Ladd  v.  Trustees,  80  111.  233;  Griffith  v.  Rej^nolds, 
4  Gratt.  ( Va.)  46 ;  Western  N.  Y.  Life  Ins.  Co.  v.  Clinton, 
m  X.  Y.  320:  Casdni  v.  Jerome,  5S  X.  Y.  315;  McWilliams 
V.  Mason,  31  N.  Y.  294;  Booth  v.  Storrs,  75  111.  438;  Craig 
V.  Hobbs,  44  Ind.  363;  Lucas  v.  Owens,  113  Ind.  521;  Brandt 
on  Suretyship  and  Guaranty,  Sec.  353  et  seq. 

Appellee's  Brief,  C.  H.  Patton  and  William  II.  Green, 

Attorneys.  • 

Any  alteration  in  a  written  contract  which  changes  its 
terms,  however  slight,  made  by  one  party,  without  the  con- 
sent of  the  other,  will  discharge  the  party  or  surety  not 
agreeing  to  it.  Gardner  v.  Ilorback,  21  111.  129;  Walters 
V.  Short,  5  Gil.  259.  And  this  is  so,  even  where  the  altera- 
tion is  made  by  the  principal  after  it  is  signed  by  the  surety 
without  the  knowledge  or  consent  of  either  the  surety  or 
the  payee,  and  before  delivery  to  the  payee.  For  a  prece- 
dent that  fully  cov^ers  this  case  see  Wood  v.  Steele,  6 
Wall.  (U.  S.)  80,  and  cases  cited;  Pew  v.  Laughlin,  3  Fed. 
Rep.  39. 

It  is  conceded  by  counsel  that  all,  or  nearly  all,  of  the 
several  amounts  alleged  to  tave  been  collected  by  O.  C. 
Fitts  were  collected  by  him  after  December  28,  1888,  and 
that  at  that  time  he  was  a  defaulter  to  the  amount  of  $130, 
"  which  he  promised  to  pay  at  once  or  send  in  a  note  of  the 
amount,  signed  by  his  bondsmen."  "  He  sent  in  $100,  and 
the  balance  was  never  fixed."  Here  was  a  direct  and  posi- 
tive notice  that  their  agent  was  dishonest  and  a  defaulter. 
He  promised  to  have  his  bondsmen  make  good  the  deficit 
by  giving  their  note  for  the  amount  due  appellants  from  him 
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and  good  faith,  "  fair  dealing  and  common  honesty,"  de- 
manded that  they  should  have  notified  hh  bondsmen  at 
once,  and  have  discharged  him  from  their  services. 

In  the  case  of  Estate  of  Rapp  v.  Phenix  Ins.  Co.,  113  111. 
402,  the  Supreme  Court  say :  "  We  are  of  opinion  the  court 
also  ruled  properly  in  refusing  to  allow  appellees  the  amount 
of  deficit  for  the  month  of  February,  not  on  the  ground, 
however,  that  the  bond  had  become  functus  officio^  but 
because  the  cohipany,  in  retaining  in  its  services  J.  B. 
Booker  &  Co.,  after  notice  of  the  January  default,  which 
was  just  cause  for  discharging  them,  violated  a  duty  which 
it  impliedly  assumed  to  Rapp  and  his  legal  representatives 
on  accepting  the  bond.  When  the  employer  oi  a  clerk  or 
other  a«]:ent  takes  from  another  a  bond  of  indemnitv,  or 
other  instrument,  guaranteeing  the  honesty  and  fidelity  of 
such  clerk  or  agent  while  in  the  service  of  the  employer,  the 
latter  impliedly  stipulates  that  he  will  not  knowingly  retain 
such  clerk  or  agent  in  his  service  after  a  breach  of  the  guar- 
anty justifying  his  discharge,  and  that  in  the  event  he  does 
so  without  the  surety's  consent,  it  is  to  be  at  the  em- 
ployer's  own  risk.  This  is  not  only  fair  dealing  und  com- 
mon honesty,  but  it  is  a  rule  of  law  also.  The  principle 
here  announced  is  well  established  by  the  authorities." 
Citing  Phillips  v.  Foxall,  27  L.  T.  (N.  S.)  231-7,  L.  R.  Q.  B. 
666 ;  Anderson  v.  Aston,  28  L.  T.  ( K  S.)  35,  8  L.  R.  Exch.  78. 

Although  appellants  knew  of  the  dishonest}^  of  their  agent, 
O.  C.  Fitts,  they  neither  discharged  him  nor  notified  his 
bondsmen  of  that  fact.  Instead,  they  retained  him  in  their 
services  and  permitted  him  to  represent  them  until  the 
middle  or  latter  part  of  the  following  April,  some  three  and 
a  half  to  four  months,  during  which  time  he  never  made  a 
report  or  settlement,  and  he  collected  the  amount  involved 
in  this  suit.  Such  conduct  on  their  part  is  not  consistent 
wnth  ''  fair  .dealing  and  common  honesty  "  with  the  sureties. 
Had  they  discliarged  him  promptly  on  the  2Sth  day  of 
December,  1888,  no  part  of  the  claim  of  $721.25  would  have 
come  into  this  dishonest  agent's  hands,  and  there  could  have 
been  no  loss.    The  rule  that  where  one  of  two  innocent  par- 
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ties  must  suffer,  the  one  in  fault  must  bear  the  loss,  would 
certainly  place  this  alleged  loss  on  appellant. 

Opinion  of  the  Court,  Soofield,  J, 

The  Donnell  Manufacturing  Company,  appellant,  ven- 
dor of  grocers'  and  druggists'  specialties,  having  its  head- 
quarters at  St.  Louis,  Missouri,  and  doing  business  in 
many  States,  among  them  the  State  of  Illinois,  employed 
Oliver  C.  Fitts,  in  July,  1888,  to  sell  its  goods  on  com- 
mission and  to  collect  its  accounts  in  Southern  Illinois. 
Before  the  contract  of  employment  was  made,  Fitts  was 
required  to  give  bond  for  the  faithful  performance  of  cer- 
tain obligations.  He  wrote  the  bond  in  appellant's  office  in 
St.  Louis,  copying  it  from  a  similar  bond  furnished  him  by 
the  company's  agent,  and  then  took  the  instrument  to  Jef- 
ferson County,  Illinois,  for  the  purpose  of  having  the 
same  signed  and  acknowledged  by  his  sureties.  Appellee 
did  not  read  the  bond,  or  require  it  to  be  read,  but  inquired 
what  it  was  intended  to  secure,  and  signed  it  after  having 
been  told  that  it  was  only  for  the  purpose  of  securing  the 
return  of  the  wagon  and  samples  which  were  to  be  fur- 
nished him  by  appellant  for  use  in  its  business. 

The  bond  was  also  signed  by  M.  Fitts,  the  father  of  Oli- 
ver C.  Fitts,  and  was  thereupon  taken  by  the  latter  to  St. 
Louis  and  delivered  to  the  company.  The  condition  of  the 
bond  as  delivered  was,  that  Oliver  C.  Fitts  should  take  good 
care  of  the  samples  and  wagon  and  any  other  property  fur- 
nished by  appellant,  and  deliver  up  the  same  in  good  condi- 
tion at  any  time  when  called  upon  by  the  company  to  do  so, 
and  promptly  repor^,  deliver  and  pay  over  to  the  company 
any  and  all  moneys,  goods  or  other  property,  received  ^by 
him  on  account  of  said  company.  This  action  was  brought 
against  the  obligors  in  the  said  bond  for  an  alleged  breach 
of  the  condition  thereof.  On  the  trial  the  suit  was  dismissed 
as  to  Mr.  Fitts,  who  had  died,  and  also  as  to  Oliver  C.  Fitts, 
and  was  prosecuted  against  the  appellee  as  sole  defendant. 
The  defense  was  a  denial  of  liability  on  the  ground  of  mate- 
rial alterations  in  the  bond,  and  on  the  further  ground  of  the 
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illegality  of  appellant's  business,  which  was  alleged  to  con- 
sist in  part,  of  the  unlawful  sale  of  intoxicants  in  this  State. 
The  finding  of  the  jury  was  for  appellee,  and  from  the  judg- 
ment rendered  on  that  verdict,  the  appellant  has  apj^ealed 
to  this  court.  The  evidence  tends  to  show  that  the  bond 
was  signed  by  James  Jones  with  a  lead  pencil,  and  that  after- 
ward, and  before  the  delivery  of  the  instrument  to  appel- 
lant, and  without  the  knowledge  of  Jones,  his  name  was 
traced  with  ink  over  the  lead  pencil  marks.  The  evidence 
also  tends  to  show  that  the  penalty,  both  in  words  and  fig- 
ures, and  perhaps  the  names  "  James  Jones,"  ''  Mr.  Fitts " 
and  "  Jefferson  County,"  were  inserted  in  the  bond  after 
Jones  had  signed  it  and  before  delivery  to  the  company. 
There  were  other  slight  alterations  which  need  not  be  men- 
tioned. But  the  most  serious  question  arises  from  the  con- 
flict of  the  evidence  with  reference  to  the  alleged  alteration 
of  the  condition  of  the  bond. 

Appellee  contends  that  the  clause  relating  to  reporting, 
delivering  and  paying  over  moneys,  was  inserted  in  the 
bond  after  he  had  executed  it.  He  supports  his  alfimiation 
by  the  testimony  of  Clark  and  Sweeten.  On  the  other 
hand,  appellant  produces  evidence  which  tends  to  show  that 
if  the  bond  wiis  altered  at  all  after  Jones  had  signed  it,  this 
was  doiTe  while  the  instrument  was  in  the  hands  of  Oliver 
C.  Fitts,  and  before  the  delivery  thereof  to  appellant,  and 
without  the  latter's  fault  or  knowledge.  In  view  of  the 
foregoing  facts,  we  think  the  court  erred  in  soihe  of 
the  instructions  given  at  the  request  of  appellee.  These 
instructions  are  not  numbered,  either  in  the  abstract  or 
record,  and  therefore  specific  reference  to  them  can  not  be 
conveniently^  made.  It  is  suflScient  to  state,  however,  that 
at  least  three  of  the  seven  instructions  given  for  appellee 
infonn  the  jury  that  if  the  bond  sued  on  was  altered  in  a 
material  point,  by  O.  C.  Fitts,  after  the  samehjul  been  signed 
by  appellee,  and  without  appellee's  knowledge  or  consent, 
then  such  bond  ceased  to  be  binding  on  appellee  unless  he 
afterward  ratified  the  same.  These  instructions  made  the 
jury  the  judges  of  what  would  constitute  a  material  altera- 
tion of  the  bond. 
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The  jury  might  find  that  the  penalty  was  inserted  in  the 
bond  after  the  execution  of  the  instrument,  and  they  might 
call  this  a  material  alteration;  or  they  might  hold  that  the 
insertion  of  the  name  "  James  Jones "  in  the  bond  was  a 
material  alteration.  This  being  true,  the  instructions 
referred  to  are  erroneous,  unless  all  *of  the  alterations  are 
material,  so  that  any  one  of  them,  if  proved,  would,  of 
itself,  be  sufficient  for  the  avoidance  of  the  bond.  It  is 
undoubtedly  the  law  that  it  is  no  defense  to  an  action  on  a 
bond  that  the  names  of  the  sureties  and  the  amount  of  the 
penalty  were  inserted  in  the  appropriate  blanks  in  the  bond 
by  the  principal  obligor  after  the  execution  and  before  the 
delivery  of  the  instrument  without  the  knowledge  or  fault 
of  the  obligee.  In  Stoner  v.  Millikin  et  al.,  85  111.  218,  it 
was  held  that  where  one,  when  asked  to  sign  a  note  as 
surety,  refused  unless  another  should  first  execute  the  same, 
and  the  principal  maker  forged  the  name  of  such  other 
person,  and  thereby  induced  the  first  to  sign  the  note,  and 
procured  money  of  one  who  had  no  notice  of  the  fraud,  the 
fact  of  the  forgery  and  fraud  would  not  i*elease  the  surety 
so  executing  the  note.  In  Stern  et  al.  v.  The  People,  for 
use,  etc.,  102  111.  540,  the  law  as  above  stated,  was  held  to 
be  applicable  to  sureties  on  official  bonds.  In  City  of  Chi- 
cago v.  Gage  et  al.,  95  111.  593,  it  was  held  that  if  the  surety 
of  an  official  bond,  relying  on  the  good  faith  of  his  princi- 
pal, will  permit  him  to  have  possession  of  the  bond  signed 
in  blank,  the  surety  will  clothe  the  principal  with  appar- 
ent authority  to  fiU  up  the  blanks  in  any  approi)riate  man- 
ner consistent  with  the  nature  of  the  obligation,  so  that  as 
against  the  obligee  receiving  the  bond  without  notice,  or 
negligence,  and  in  good  faith,  the  surety  will  be  estopi)etl 
to  allege  that  he  executed  the  instrument  with  a  reserva- 
tion, or  upon  a  condition  with  reference  to  the  filling  of 
the  blanks,  and  this,  whether  the  blanks  to  be  filled  relate 
to  the  penalty,  or  the  names  of  co-sureties,  oi'  other  thing. 
In  the  Gage  case  the  surety  signed  the  bond  on  the  condi- 
tion that  the  penalty  should  not  exceed  $250,000,  that  the 
co-sureties  should  be  satisfactory,  and  that  he  should  be 


.834  Appellate  Courts  op  Illinois. 

Vol.  49.]  Donnell  Mfg.  Co.  v.  Jones. 

■"  ■*  -  -     — •"■ —  -^ —  ^ . —    - — I  , J     -  -- —   ■nrt-n  r-f  ■       n  m — n  -"  ~  ^  IT     ■  ■  I         r  -^  — i 

permitted  to  determine  whether  he  would  "  stand  on  the 
bond  "  or  not  at  the  time  of  the  acknowledgment.  He  did 
not  authorize  any  one  to  fill  the  blanks,  he  did  not  acknowl- 
edge the  bond,  he  did  not  approve  or  ratify  it  afterward. 
The  blank  for  the  penalty  was  filled  out  with  $1,000,000 
without  his  knowledge,  and  he  weis  held  liable  on  the  bond 
for  damages  assessed  at  more  than  half  a  million  dollars. 

The  liability  of  the  surety  in  these  oases  is  put  upon  the 
ground  that  he  makes  the  principal  maker  his  agent  to 
deliver  the  bond,  and  clothes  him  with  authority  to  fill  up 
blanks,  and  to  do  any  other  acts  which  are  necessary  to  make 
the  instrument  eflfeotual  for  the  purpose  intended.  A  bond 
without  a  penalty  is  valueless;  therefore,  when  a  surety 
signs  a  bond  in  this  condition,  he  authorizes  the  principal 
intrusted  with  the  delivery  of  it  to  insert  the  penalty  in  the 
appropriate  blank.  If  the  obligee  takes  the  bond  without 
notice  or  negligence,  the  surety  is  bound.  It  is  difficult  to 
830  how  this  rule  of  law  can  be  limited  in  its  operation  to 
official  bonds.  The  reason  of  the  rule  applies  as  well  to 
private  bonds.  The  Stoner  and  Stern  cases  cited  above, 
show  that  as  to  the  forgery  of  signature,  the  surety,  who 
signs  relying  on  the  genuineness  of  the  signature  of  a 
co-surety,  is  bound  whether  the  bond  be  privato  or  official. 
If  this  is  the  law,  the  act  of  filling  blanks  with  the  penalty 
and  with  the  names  of  co-sureties,  should  not  have  a  more 
prejudicial  effect  in  one  class  of  bonds  than  in  the  other.  In 
any  case  one  of  two  innocent  persons  must  suffer  by  the 
fraud  and  deceit  of  another,  and  the  loss  should  fall  on  him 
who  puts  trust  and  confidence  in  the  deceiver.  Stoner  v. 
Millikin  et  al.,  supra.  In  any  case  the  surety  can  put  it 
beyond  the  power  of  the  principal  maker  to  per]3etrate  a 
wrong  by  filling  the  blanks  himself,  or  having  it  done,  before 
he  signs  the  instrument.  City  of  Chicago  v.  Gage  et  al., 
fnhpra. 

We  are  of  the  opinion,  therefore,  that  the  instructions 
which  permitted  the  jury  to  determine  what  alterations 
were  material,  thereby  conferring  upon  them  the  power  to 
call  that  material  which  is  immaterial  in  law,  should  not 
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hare  been  given,  and  that  the  giving  thereof  is  reversible 
error.  It  is  urged,  however,  that,  iiptwithstanding  any 
errors  api^earing  in  the  record,  the  judgment  should  be 
affirmed  on  the  ground  that  appellee  has  been  released  from 
liability  on  the  bond  under  the  law  as  laid  down  in  Estate 
of  Michael  Kapp  v.  The  Phoenix  Insurance  Company,  113 
111.  390,  in  which  it  was  held  that  where  the  employer  of  a 
clerk  or  otiier  agent  takes  from  anotlier  a  bond  of  indem- 
nity, or  an  undertaking  to  become  responsil^le  for  the 
honesty  and  fidelity  of  such  clerk  or  agent  in  his  service, 
the  employer  impliedly  stipulates  that  he  will  not  knowingly 
retain  such  clerk  or  agent  in  his  service  after  a  breach  of 
the  guaranty  justifying  his  discharge,  and  if  he  retains  him 
after  such  breach,  the  surety  will  not  thereafter  be-  liable. 
The  evidence  bearing  upon  this  question  shows  that  Oliver 
C.  Fitts  made  a  satisfactory  settlement  with  appellant  in 
September  following  his  appointment-  On  December  28th 
he  attempted  to  make  another  settlement,  but  was  found  to 
be  indebted  to  the  company  in  the  sum  of  $130  or  more,  for 
moneys  belonging  to  the  company  which  htul  been  collected 
and  used  by  him.  He  promised  to  send  the  money  immedi- 
ately, or  to  get  a  note  signed  by  the  bondsmen  and  "  fix 
that  matter  up."  Afterward  he  paid  §100,  but  the  re- 
mainder was  not  paid  and  is  included  in  the  account  sued  on 
in  this  case.  No  notice  of  the  defalcation  was  in  any  man- 
ner communicated  to  appellee,  but  Oliver  C.  Fitts  was  per- 
mitted to  make  collections  for  appellant  till  April,  1889,  at 
which  time  he  w^as  indebted  to  appellant  in  the  sum  of 
8721.25  for  moneys  collected,  in  addition  to  certain  claims 
for  damages  to  the  wagon  and  samples.  In  view  of  these 
facts  and  others  appearing  in  the  record,  we  would  affirm 
the  judgment  of  the  court  below  on  the  authority  of  the 
Rapp  case,  were  it  not  for  the  fact  that  about  $30  of  the 
amount  sued  for  caijie  into  the  hands  of  Oliver  C.  Fitts  be- 
fore the  December  settlement.  Appellant  could  sue  for 
this,  as  well  as  for  a  larger  sum.  The  release  arising  under 
the  authority  of  the  Eapp  case  as  applied  to  the  record  now 
before  us  can  not  be  invoked  by  appellee  for  the  affirmance 
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of  the  judgment  inasmuch  as  it  does  not  apply  to  the  whole 
of  Appellant's  cLaim..  We  deem  it  unnecessary  to  consider 
the  other  errors  assigned.  For  the  errors  indicated  the 
judgment  of  the  Circuit  Court  is  reversed  and  the  cause  is 
remanded. 


Webber  ct  al.  t.  The  Indiana  National  Bank. 

1. .  Practice  in  Appellate  Courts — Instructions  to  he  Printed  in  the 
Abstract. — Where  a  part  only  of  the  instruction  given  on  behalf  of  the 
defendants  in  error,  and  none  of  those  given  on  behalf  of  the  plaintiff 
are  printed  in  the  abstract,  under  the  practice  in  this  State,  the  court 
may  refuse  to  consider  the  errors  assigned  on  the  instructions. 

2.  Insti^ctions  as  a  Series — Notice  to  an  Assignee  of  Commercial 
Paper, — A  series  of  instructions  upon  the  question  of  notice  to  an  as- 
signee of  commercial  paper  which  assert  the  law  on  the  subject  to  be, 
**  Where  the  bill  has  passed  to  the  plaintiff  without  any  proof  of  bad 
faith  in  him,  and  there  is  no  objection  to  his  title,  suspicion  of  defect  of 
title  or  the  knowledge  of  circumstances  which  would  excite  such  sus- 
picion in  the  mind  of  a  prudent  man,  or  gross  negligence  on  the  part  of 
the  taker  at  the  time  of  the  transfer,  it  will  not  defeat  his  title;  that  result 
can  only  be  produced  by  bad  faith  on  his  part,"  proparly  state  the  law. 

3.  Commercial  Paper — Rights  of  an  Assignee. — The  duty  of  active 
inquiry  does  not  rest  on  the  purchaser  of  commercial  paper,  to  avert  the 
imputation  of  bad  faith.  The  rights  of  the  holder  are  to  be  determined 
by  the  simple  test  of  honesty  and  good  faith,  and  not  by  a  speculative 
issue  as  to  his  diligence  or  negligence. 

4.  Commercial  Paper — Rights  of  an  Assignee — !/7ig  OeneraJ  Doc- 
trine.— It  is  clear,  from  the  authorities,  that  the  general  doctrine  of  the 
law  applicable  to  the  purchaser  of  commercial  paper,  which  is,  that  notice 
of  facts  which  should  excite  inquiry  in  the  minds  of  a  reasonably  prudent 
person,  is  notice  of  the  ultimate  fact  which  such  inquiry  would  have 
disclosed,  is  not  applicable  to  the  assignment,  before  maturity,  of  such 
commercial  paper  as  notes.  They  enter  so  largely,  as  a  convenient  me- 
dium, like  money,  into  exchange  or  trade,  stimulating  business  activity 
and  sustaining,  to  a  great  extent,  the  commercial  prosperity  of  a  coun- 
try, that  public  policy  requires  they  shall  be  giv^  almost  the  freedom  of 
money  in  passing  from  hand  to  hand.  Therefore  notice  of  the  ultimata 
act  (and  not  merely  notice  of  evidentiary  facta,  which  should  excite 
inquiry  and  w^hich  if  pursued,  would,  by  the  exercise  of  diligence,  lead 
to  a  knowledge  of  the  ultimate  fact,)  is  essential  to  be  established,  to 
impau*  the  title  of  an  assignee  of  a  note,  before  maturity. 
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5.  Com m ercial  Paper — Purchaser  Before  Ma turitif — No tice.  — A  spec- 
ulative  issue  which  is  necessarily  involved  as  to  the  diligence  or  negli- 
gence of  an  assignee,  before  maturity,  of  commercial  paper,  in  following 
up  or  failing  to  follow  up  inferences  suggested  by  evidentiary  facts,  will 
not  be  permitted.  I 

6.  General  Operation  of  the  Rule. — While  the  rigid  rule  of  law  appli-  i 
cable  to  the  transfer  of  negotiable  pap?r  may,  in  isolated  instances,  work 

a  hardship,  yet  in  its  general  operation,  the  eflfect  of  the  rule  upon  the 
business  and  property  interests  of  the  people,  is  largely  beneficial  in  the 
increased  value  and  use  of  such  instruments,  to  those  who  make  or  hold 
them. 

7.  Commercial  Paper — Purchaser  with  Notice. — A  purchaser,  before 
maturity,  of  commercial  paper,  who  takes  the  same  with  a  full 
knowledge  of  defenses,  stands  in  no  better  situation  than  the  person  to 
whom  such  paper  was  originally  made  payable. 

8.  Evidence — Evidentiary  Fads— Evidence  of  the  Ultimate  Fact. — 
Upon  the  issue  of  notice  in  the  assignee  of  commercial  paper,  eviden- 
tiary facts  may  be  shown  for  the  purpose  of  proving  the  ultimate  fact 
of  notice  of  the  defensi*;  but  such  fact  must  be  established,  wliich,  when 
done,  constitutes  bad  faith  of  the  assignee  in  the  language  of  the  law. 

9.  Agency — Evidence  of— Statements  of  the  Agent. — The  declarations 
of  an  agent  are  not  of  themselves  evidence  of  the  fact  of  his  agency. 

10.  Notice  to  an  Agent,  Notice  to  his  Principal, — Notice  to  an  agent 
of  a  fact  within  the  scope  of  his  agency  Ls  notice  to  his  principal,  yet  such 
notice  does  not  extend  beyond  the  transaction  covered  by  the  agency. 

Memorandnm. — Action  of  assumpsit  on  promissory  notes.  Writ  of 
error  to  the  Circuit  Court  of  St.  Clair  County,  to  reverse  a  judgment  ren- 
dered therein;  the  Hon.  George  W.  Young,  Judge.  Heard  in  this  court 
at  the  August  term,  A.  D.  1891,  and  affirmed.  Opinion  filed  September 
8, 1893. 

The  opinion  of  the  court  states  the  case. 

Plaintiff's  Brief,  Boyer  &  Ciioisser,  Attorneys. 

Whatever  is  notice  enough  to  excite  attention  and  put  the 
party  on  his  guard  and  call  for  inquiry,  is  notice  of  every- 
thing to  which  such  inquiry  might  have  led;  every  unusual 
circumstance  is  ground  of  suspicion  and  prescribes  inquiry. 
Russell  V.  Hanson,  76  111.  107;  Babcock  et  al.  v.  Lisk,  57  111. 
327;  Murray  v.  Beckwith,  48  111.  391. 

It  makes  no  difiFerence  whether  defendant  in  error  had 
actual  notice  or  not.  Notice  to  its  attorney  was  notice  to 
it.    Williams  v.  Tatnall,  21)  111.  564. 
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Defendant's  Brief,  W.  F.  Scott  and  Parish   &  Parish, 

Attorneys. 

The  party  who  takes  commercial  paper  before  due  for  a 
valuable  consideration,  without  any  knowledg^e  of  any  defect 
of  title  and  in  good  faith,  holds  it  by  a  title  valid  against  all 
the  world.  Suspicion  of  defect  of  title,  or  the  knowledge 
of  circumstances  which  would  excite  suspicion  in  the  mind 
of  a  prudent  man,  or  gross  negligence  on  the  part  of  the 
taker  at  the  time  of  the  transfer,  will  not  defeat  his  title. 
That  result  can  only  be  produced  by  bad  faith  on  his  part 
The  burden  of  proof  lies  on  the  person  who  assails  the  right 
claimed  by  the  party  in  possession.  Murray  v.  Lardner,  2 
Wall.  (U.  S.)  110;  Chapman  v.  Rose,  5(5  N.  Y.  137;  Magee 
V.  Badger,  34  K  Y.  247;  Shreeves  v.  Allen,  7i>  111.  553;  (bm- 
stock  V.  Hannah,  76  111.  530;  Goodman  v.  Harvey,  4  A.  & 
E.  870. 

If  Stanton  was  the  attorney  for  the  Nordyke  &  Marmon 
Co.,  and  acting  for  it  at  the  time  he  acquired  the  informa- 
tion he  did  from  the  "Webbers,  then,  even  had  he  afterward 
become  the  attorney  of  plaintiff,  yet  the  latter  would  not  be 
bound  by  any  notice  so  received.  McCormick  v.  Wheeler, 
Mellick  &  Co.,  36  111.  114,  121. 

Opinion  of  the  Court,  Sample,  J. 

On  the  21st  day  of  June,  1887,  the  plaintiffs  in  errormade 
a  written  contract  with  the  Nordyke  <k  Marmon  Company  to 
furnish  certain  millino;  machinerv,  use  certain  second-hand 
machinery  of  plaintiffs  in  error,  and  place  the  same  in  their 
mill  in  complete  order,  so  that  when  operated  by  a  compe- 
tent miller,  it  should  be  capable  of  producing  fifty  barrels  of 
flour  of  all  grades  in  twenty-four  hours,  both  in  quality  and 
yield,  as  good  as  any  other  mill  in  the  State  of  Illinois  using 
like  grades  of  wheat,  for  the  consideration  of  the  sum  of 
§5,000,  $2,500  to  be  paid  as  the  work  progressed,  and  the 
balance  to  be  evidenced  by  three  notes  for  $833,  $833  and 
$834,  due  respectively,  in  six,  twelve  and  eighteen  months 
from  their  date,  drawing  seven  per  cent  interest,  secured  by 
mortgage  on  the  mill  property.     In  a  short  time  after  the 
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work  was  completed  and  the  mill  put  in  operation,  on  the 
9th  day  of  l^ovember,  1887,  the  three  notes  provided  for  in 
the  contract  were  executed  and  delivered  by  the  plaintiff 
in  error  to  the  Jfordyke  &  Marmon  Company,  of  Indian- 
ajK)lis,  Indiana,  which  had  business  relations  with  *'  The 
Indiana  National  Bank,"  the  defendant  in  error,  of  the  same 
city. 

Amos  K.  Hallowell,  who  was  the  financial  and  general 
manager  of  the  Nordyke  &  Marmon  Company,  testified  that 
the  first  and  second  of  said  notes  were  discounted  to  the 
Indiana  National  Bank,  the  first  one  on  the  20th  day  of  No- 
vember, 1887,  for  $833  and  interest,  the  second  one  was  dis- 
counted for  the  same  amount,  during  his  absence,  on  the  1st 
day  of  August,  1888,  the  net  proceeds  of  which,  on  the  same 
day,  were  entered  to  the  credit  of  his  compaijy. 

This  was  done  in  pursuance  of  an  arrangement  vrith  the 
bank  that  it  would  discount  the  company's  paper  at  any 
time  it  was  in  need  of  funds,  and  the  notes  were  sent  to  the 
bank  from  time  to  time  for  that  purpose,  as  the  demands  of 
the  company  required,  which  arrangement  covered  any  and 
all  of  the  company's  paper  that  the  bank  might  deem  good. 
He  further  says  that  Tnost  of  their  paper  was  deposited  with 
the  bank  as  collateral  security  on  money  borrowed,  and  as 
the  bank's  vaults  were  safe  places  to  keep  their  customer's 
paper,  most  of  it  was  turned  over  to  the  bank  in  that  way, 
largely  as  a  measure  of  safety,  and  as  he  understands,  these 
notes  took  that  course,  although  he  does  not  say  when  the 
bank  first  received  possession  of  them,  or  what  became  of 
the  third  note,  other  than  at  the  time  of  the  discount, 
Arthur  C.  Newby,  the  bookkeeper  of  the  company,  testi- 
fied that  "  the  first  note  was  given  to  me  by  Mr.  Hallowell, 
and  I  was  instructed  to  mark  it  as  discounted,  and  \ve 
received  credit  from  the  bank  for  it.  The  other  one,  the 
second  one — ^Mr.  Hallowell  being  absent  at  the  time — I  con- 
sulted with  Mr.  Nordyke.  We  were  in  need  of  funds,  and 
on  the  1st  of  August,  1888,  he  told  me  to  discount  some 
of  our  paper,  and  I  selected  eight  pieces  of  paper  from 
our  pocket-took — the  book  of  notes,  with  a  view  to  the 
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time  it  matured,  and  also  to  our  future  needs,  and  dis- 
counted them,  for  which  we  receivecl  a  credit  in  our  bank 
book  of  ^5,481.91  for  the  whole  lot.  I  did  not  take  the 
notes  up  in  either  case;  they  were  sent  by  a  messenger.  On 
the  23d  day  of  April,  18S8,  the  defendant  in  error  sent  the 
lirst  note  to  a  bank  at  Ilarrisburg,  Illinois,  for  collection, 
which  was  presented,  and  payment  refuseii  on  the  ground 
of  a  failure  in  the  contract  of  warranty.  The  note  was 
returned  to  defendant  in  error  on  the  13th  day  of  June, 
18S8.  From  the  23d  day  of  April,  until  the  13th  day  of 
June,  the  Harrisburg  bank  cashier  claims  the  note  was  not 
out  of  his  possession.  About  the  last  of  April  Mr.  Stan- 
ton, an  attorney,  went  to  see  plaintiffs  in  error,  to  settle  up 
the  whole  matter  of  the  difficulty  about  the  mill  as  claimed 
by  the  plaintiflfs  in  error,  but  no  settlement  was  effected.  It 
is  claimed  by  the  elder  "Webber  that  Stanton  had  two  notes, 
although  not  certain  of  it,  and  by  the  younger  Weblier 
that  he  had  only  one  note — the  first  one.  The  former  savs 
he  did  not  claim  that  he  was  representing  the  defendant 
in  error,  while  the  latter  says  he  did  so  claim.  Both  agree, 
however,  that  he  was  informed  of  the  defenses  to  the 
note,  whichever  one  it  was;  there  is  no  other  evidence  in 
this  record  as  to  Stanton,  except  that  above  stated.  The 
first  note  was  returned  again  to  the  bank  at  Harrisburg,  on 
August  3,  1888,  and  sent  back  again  on  August  6th.  On 
August  9th  it  was  returned  to  the  Harrisburg  bank,  and 
by  it  handed  to  an  attorney  for  collection. 

After  the  maturity  of  the  second  note,  this  suit  was 
brought  on  the  first  and  second  notes  and  the  defense  before 
alluded  to  was  set  up  in  special  pleas  with  an  averment  of 
notice  to  defendants  in  error  before  purchase.  On  trial  be- 
fore a  jury,  a  verdict  w^as  returned  for  the  full  amount  of 
the  notes,  w^hich  was  sustained  by  the  court  aft^r  overruling 
a  motion  for  new  trial.  The  record  shows  there  was  a  con- 
flict in  the  evidence  as  to  whether  or  not  there  was  a  breach 
of  warranty,  but  the  evidence  Avould  seem  to  show  that 
there  was  not  a  full  compliance  with  the  terms  of  the  war- 
ranty, although  under  our  view  of  the  case  we  do  not  deem 
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it  necessary  to  enter  upon  a  review  of  the  evidence  on  that 
point.  The  principal  point  made  and  relied  upon  by  plaint- 
iffs in  error  is,  that  the  verdict  was  the  result  of  erroneous 
instructions  given  on  behalf  of  the  defendant  in  error  as  to 
the  laAv  of  notice  to  an  assignee  of  notes.  Only  a  part 
of  the  instructions  given  on  behalf  of  the  defendants  in 
error,  and  none  of  those  given  on  behalf  of  plaintiffs  in  error 
are  printed  in  the  abstract  which,  under  the  practice  of  the 
Supreme  and  Apjiellate  Courts  of  this  State  would  authorize 
us  to  refuse  to  consider  the  errors  assigned  in  the  instruc- 
tions. The  record,  however,  has  been  examined  and  the 
instructions  considered  as  a  series. 

The  instructions  particularly  objected  to,  are  as  follows : 
*'  In  order  to  defeat  a  promissory  note  in  the  hands  of  a  bona 
fid^  holder,  it  is  not  enough  to  show  that  he  took  it  under 
circumstances  calculated  to  excite  isuspicion.  To  defeat  the 
note  in  his  hands  it  must  appear  by  a  prejionderance  of  evi- 
dence that  he  was  guilty  of  a  want  of  honesty  or  bad  faith 
in  acquiring  it."  '^  Where  a  person  takes  an  assignment  of 
a  promissory  note  for  a  valuable  consideration  before  due, 
and  is  not  guilty  of  bad  faith,  even  though  he  may  be  guilty 
of  gross  negligence,  he  will  hold  it  by  a  title  valid  against 
the  world,  and  it  will  not  be  subject  to  the  defense  of  fail- 
ure of  consideration  in  his  hands." 

The  sixth  one  of  which  instructions  reads  as  follows :  "  The 
indorsement  of  a  negotiable  promissory  note  before  maturity, 
taking  it  as  payment  or  security  for  a  pre-existing  debt,  and 
\v4thout  any  express  agreement,  is  deemed  a  holder  for  val- 
uable consideration,  in  the  ordinary  course  of  trade,  and 
holds  it  free  from  latent  defenses  on  the  part  of  the  maker." 

The  instructions  given  for  the  plaintiff  in  error  on  this  point 
were  as  follows :  "  You  are  instructed  that  the  term,  bad 
faith,  simply  means  the  absence  of  good  faith,  and  that  a 
l)urchaser  of  commercial  paper  who  takes  the  same  with  a 
full  knowledge  of  defenses  which  would  be  availing  as 
against  the  original  payee,  stands  in  no  better  situation  witli 
reference  to  such  defense,  than  the  person  to  whom  such 
paper  was  originally  made  payable,  and  in  this  case  if  you 
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find  from  the  weight  of  the  evidence  that  the  defendants 
would  be  entitled  to  succeed  on  the  ground  of  a  failure  of 
consideration  as  against  the  Xordyke  &  Marmon  Com- 
pany, if  they  were  plaintiffs,  and  that  plaintiff  took  the 
notes  or  either  of  them  with  full  notice  of  such  defense,  then 
this  is  sufficient  proof  of  an  al>sence  of  good  faith.'* 

"  If  you  should  find  from  the  evidence  that  the  consider- 
ation for  which  said  notes  were  given  has  failed,  and  that 
after  they  were  delivered  to  the  Nordyke  &  Marmon 
Company,  they  were  deiK)sited  with  the  plaintiff  merely  as 
collateral  security,  the  plaintiff  did,  through  its  agent  or 
attorney,  receive  notice  of  such  failure  of  consideration,  and 
that  after  receiving  such  notice  the  plaintiff  discounted  said 
notes  and  thereby  became  the  owner  of  the  same,  then,  and 
in  that  case,  the  plaintiff  can  not  be  allowed  to  claim  that  it 
is  an  innocent  holder  of  said  notes,  and  that  it  received  them 
in  good  faith,  without  notice,  and  you  should  find  for  the 
defendant.'*  These  instructions  as  a  series,  on  the  question 
of  notice  to  an  assignee,  properly  state  the  law. 

The  Supreme  Court  in  the  case  of  Comstock  et  al.  v.  Han- 
nah, 76  111.  530,  say :  "  We  accept  the  doctrine  of  cases  as 
correct  in  principle  which  assert  the  law  on  this  subject  to 
bo,  '  when  the  bill  has  ppssed  to  the  plaintiff  without  any 
proof  of  had  faith  in  him  there  is  no  objection  to  his  title;' 
and  "  suspicion  of  defect  of  title,  or  the  knowledge  of  cir- 
cumstances which  would  excite  such  suspicion  in  the  mind 
of  a  prudent  man,  or  gross  negligence  on  the  part  of  the 
taker  at  the  time  of  the  transfer,  will  not  defeat  his  title. 
That  result  can  only  be  produced  by  bad  faith  on  his  part.' 
And  '  the  duty  of  active  inquiry  does  not  rest  on  the  pur- 
chaser of  commercial  paper  to  avert  the  imputation  of  bad 
faith.'  The  rights  of  the  holder  are  to  be  determined  by 
the  simple  test  of  honesty  and  good  faith,  and  not  by  a 
sj}eciilative  issue  as  to  his  diligence  or  negligence.' "  The 
counsel  for  plaintiffs  in  error  cite  cases  of  the  Supreme 
Court  decided  at  an  earlier  date  than  the  Comstock  case^  ap- 
parently supporting  their  contention  that  notice  of  facts 
that  would  excite  inquiry,  are  of  themselves,  in  the  eye  of 
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the  law,  notice  of  the  ultimate  fact  which  such  inquiry 
would  have  disclosed  as  to  an  assignee  of  a  note  before  ma- 
turitv;  vet  in  the  above  case  it  is  said,  "  there  never  has 
been  more  than  an  incidental  assumption  without  discussion 
that  such  was  the  rule,"  and  that  "  we  find  nothing  in  pre- 
vious decisions  which  should  conclude  us  from  adopting 
what,  upon  investigation,  we  are  satisfied  is  the  correct  doc- 
trine in  principle,  and  the  prevailing  rule  of  law."  See  also 
Shreeves  v.  Allen,  79  111.  553,  and  Murray  et  al.  v.  Beckwith, 
81  111,  43,  which  last  case  holds  that  "  the  maker,  who  alone  is 
responsible  for  the  paper  becoming  an  article  of  commerce, 
can  not  be  permitted  to  defeat  payment  unless  he  can  estab- 
lish the  fact  that  the  holder  purchased  with  notice.  The  sale 
and  transferring  of  promissory  notes  enter  largely  into  the 
commerce  of  the  country,  and  public  policy  requires  that  an 
innocent  purchaser  should  be  protected."  The  doctrine  of 
the  Comstock  case  is  approved  in  the  case  of  Siegel  et  al.  v. 
Chicago  Trust  &  Sav.  Bank,  131  111.  569,  at  p.  574.  It  is  clear 
from  these  authorities,  the  general  doctrine  that  notice  of 
facts  that  should  excite  inquiry  in  the  minds  of  a  reasona- 
bly prudent  person  is  notice  of  the  ultimate  fact  which  such 
inquiry  would  have  disclosed,  is  not  applicable  to  the  assign- 
ment before  maturity  of  such  commercial  paper  as  notes. 
They  enter  so  largely  as  a  convenient  medium,  like  money, 
into  exchanges  or  trade,  stimulating  business  activity,  and 
sustaining  to  as  great  extent  the  commercial  prosperity  of 
a  country,  that  public  policy  requires  they  shall  be  given 
almost  the  freedom  of  money  itself,  in  passing  from  hand  to 
hand.  Therefore,  notice  of  the  ultimate  fact,  and  not  merely 
notice  of  evidentiary  facts,  which  should  excite  inquiry  that, 
if  pursued,  would,  by  the  exercise  of  diligence,  lead  to  a 
knowletlge  of  the  ultimate  fact,  is  essential  to  be  established 
to  impair  the  title  of  an  assignee  of  a  note  before  maturity. 
A  speculative  issue,  which  is  necessarily  involved,  as  to  the 
diligence  or  negligence  of  such  an  assignee,  following  up,  or 
failing  to  follow  up,  inferences  suggested  by  such  evidon- 
tiary  facts,  will  not,  as  held  in  the  Comstock  case,  be  permit- 
ted.   While  such  a  rigid  rule  of  law  as  applicable  to  the 
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transfer  of  negotiable  paper  may,  in  isolated  instances,  work 
hardships,  yet  in  its  general  operation,  the  effect  of  the  rule 
upon  the  business  and  projierty  interest  of  the  ])eopIe,  is 
largely  beneficial  in  the  increased  value  and  use  of  such  in- 
struments to  those  who  make  or  hold  them.  The  counsel 
for  plaintiff  in  error  say  that  in  the  teeth  of  the  authorities 
the  court  told  the  jury  on  behalf  of  defendant  in  error  by 
the  first  of  the  above  instructions  ^nhat  plaintiffs  in  error,  to 
sustain  their  defense,  must  actuallv  convict  the  defendant  in 
error  of  dishonesty  and  bad  taith,  and  that  circumstances, 
though  strong  enough  to  excite  the  sus])icions  of  defendants 
in  error,  could  not  be  considered  by  them.  We  say  this  in- 
struction is  not  the  law  of  this  case."  It  will  be  observed 
that  the  plaintiffs  in  error,  in  tlieir  fii'st  instruction  above 
quoted,  told  the  jury  that  '*  a  purchaser  of  commercial  paper, 
who  takes  the  same  with  a  full  hwioledge  of  def ernes, 
*  *  *  stands  in  no  better  situation  *  *  *  than  the 
person  to  whom  such  pa[)er  was  originally  made  payable.'' 
Tlieir  other  instructions  given  by  the  court,  am  substantially 
to  the  same  effect.  This  statement  of  the  law  is  in  hannonv 
with  those  given  for  tlie  defendant  in  error,  and  with  the 
decisions  of  the  Supreme  Court;  for  Icnowledge  of  defenses, 
before  taking  such  a  note,  would  be  bad  faith  on  the  part 
of  the  assignee.  There  is  a  viist  difference,  however,  between 
"  knowledge  of  defenses,"  which  is  knowle<:Ige  or  notice  of 
the  ultimate  fact,  and  knowledge  of  merely  evidentiary  or 
inferential  facts,  whereby,  if  the  inferences  are  pursued,  that 
is,  if  diligence  is  exercised,  the  ultimate  fact  will  be  discov- 
ered, or,  negligently  failing  to  pursue  the  inferences  which 
should  excite  inquiry,  it  is  not  discovered.  As  is  said  in  the 
Comstock  case,  ''gross  negligence  may  be  evidence  of  mahi 
fidesj  but  it  is  not  the  same  thing;"  and  the  assignee's  rights 
are  not  to  be  determined  "  by  a  speculative  issue  as  to  his 
diligence  or  negligence."  The  error  of  counsel  seems  to  be 
in  not  observing  this  distinction  in  the  law.  Evidentiary 
facts  may  be  shown  for  tlie  purpose  of  proving  the  ultimate 
fact  of  notice  of  the  defense,  but  such  fact  must  be  estab- 
lished, which,  when  done,  constitutes  bad  faith.     In  the  Ian- 
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guage  of  ^.he  defendant  in  error's  instruction  of  which  com- 
plaint is  made,  "  It  is  not  enough  to  show  that  he  took  it 
under  circumstances  calcuhited  to  excite  suspicion."  The 
sixth  instruction  given  for  the  defendant  in  error  standing 
alone  might  be  misleading.  Its  evident  purpose  was  to 
state  the  law  as  to  one  taking  a  note  before  maturity  to 
secure  or  pay  a  pre-existent  debt.  The  conclusion  of  the 
instruction  that  such  taker  "  holds  it  free  from  lakmt  defenses 
on  the  part  of  the  maker,"  when  considered  in  connection 
with  the  issue  that  was  made  as  to  notice  and  ^  the  other 
instructions  given  for  the  plaintiflfs  in  error  would  not  mis- 
lead the  jury,  for  a  *'  latent  defense"  would  be  taken  to  mean 
an  "  unknown  defense."  The  word  latent  means  "  not  seen; 
hid;  concealed;  secret." 

The  question  remaining  as  to  notice  is  one  of  fact.  Did 
the  defendant  in  error  have  actual  notice  of  a  defense  to 
the  notes  in  suit  ?  Counsel  for  plaintiffs  in  error  concede 
there  is  no  proof  of  notice  as  to  the  first  note;  was  there 
notice  as  to  the  second  note  ?  There  is  no  proof  that  the  de- 
fendant in  error  ever  sent  the  second  note  to  anv  one  for  col- 
lection,  unless  it  is  under  the  claim  that  the  attornev,  Stanton 
Avas  its  agent,  and  then  had  such  note  in  his  possession  when 
he  went  to  see  the  Webbers  to  settle  the  whole  matter.  As 
heretofore  stated  the  elder  Webber  did  not  know  which 
note  he  had  in  his  possession.  It  might  have  been  the  third 
note  for  all  he  knew,  as  he  testified.  II.  M.  Webber  was 
asked: 

Q.  Do  you  know  which  note  he  had  with  him  ?  A.  It 
was  the  first  note,  I  think;  that  is  my  recollection. 

He  further  says  he  did  not  look  at  the  date,  or  read  the 
note. 

Q.  You  are  sure  that  it  was  the  first  note  ?  A.  Cer- 
tainly I  am. 

He  further  states  that  Stanton  wanted  to  settle  the  whole 
matter.  The  cashier  of  the  Harrisburg  bank  swears  that 
he  had  this  note  at  that  time,  and  his  books  confirm  his 
testimony.  It  is  undisputed  that  the  defendant  in  error 
did  not  discount  the  second  note  until  August  1, 1888,  nearly 
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three  months  after  the  time  Stanton  was  to  see  the  Webbers. 
There  is  no  proof  that  Stanton  was  the  attorney  for  the 
defendant  in  error  in  this  or  any  other  transaction,  except 
from  the  inference  to  be  drawn  from  his  alleged  possession 
of  the  first  note.  Ilis  declaration  of  agency  is  not  of  itself 
proof  of  the  fact. 

It  is  not  conceivable  under  the  evidence  that  the  defend- 
ant in  error  sent  Stanton  there  to  settle  the  whole  matter, 
w^hen  at  that  time  it  had  no  interest  in  fact,  except  in  the 
first  note, .and  there  is  not  a  scintilla  of  e\ndenee  to  show 
that  it  had  anv  authority  from  Nordvke  &  Marmon  Com- 
])any  to  settle  anything.  If  he  was  the  attorney  of  the 
defendant  in  error  for  that  purpose,  then  it  had  notice  of  a 
defense  to  the  notes  in  view  of  the  statements  of  the  Web- 
bers, but  the  officers  of  the  defendant  in  error  bank,  who 
had  charge  of  the  bank's  paper,  and  must  have  known  of 
such  fact  if  it  existed,  all  testify  that  they  had  no  notice 
from  any  source  of  a  defense  to  the  notes,  or  either  of  them, 
before  their  purchase.  Nordyke  (fe  Marmon  Company 
officers  testify  they  did  not  notify  defendant  in  error,  and 
Hall's  letter  returning  the  first  note,  as  cashier  of  the  Har- 
risburg  bank,  on  the  13th  of  June,  1888,  introduced  in 
evidence,  shows  that  he  did  not  notify  defendant  in 
error  of  anv  defense.  In  view  of  all  the  facts  and  the  infer- 
ences  to  be  drawn  therefrom  the  jury  might  find  as  a  fact 
that  Stanton  did  not  have  either  the  first  or  the  second  note 
in  his  possession,  and  that  in  no  event  was  he  the  agent  of 
the  defendant  in  error.  As  at  that  time  no  one  except 
Noriyke  &  Mirmon  Company  had  any  power  to  clothe 
Stanton  with  the  authority  to  settle  the  whole  matter,  it 
being  assumed  that  the  company  retained  the  third  note,  as 
it  is  not  accounted  for  in  this  record,  the  inference  is  that 
he  was  acting  for  that  company.  If  this  is  correct  then  the 
only  evidence  of  notice  is  that  the  defendant  in  errors  agent, 
the  Harrisburg  bank,  had  notice  of  a  defense  to  the  first  note 
and  therefore  notice  of  a  defense  to  the  second  note. 

It  is  true  that  notice  to  an  agent  as  to  a  fact  within  the 
scope  of  his  agency  is  notice  to  the  principal,  yet  such  notice 
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does  not  extend  beyond  the  transaction  covered  by  the 
agency;  therefore,  notice  to  the  agent  of  a  defense  to  the 
first  note,  was  not  of  itself  notice  of  a  defense  to  the  second 
note,  unless  the  defendant  in  error  knew  the  two  notes 
related  to  the  same  transaction  and  were  based  upon  the 
same  consideration. 

There  is  no  proof  that  it  did  know  this  as  a  fact.  The 
only  evidence  tending  to  show  such  knowledge  on  its  part, 
is  the  fact  of  the  identity  of  the  notes  as  to  dates,  naanes, 
etc.  If  the  evidence  of  Newby  is  true,  then  the  defendant 
in  error  did  not  have  possession  of  this  second  note  until 
August  1,  18S8 — more  than  eight  months  after  it  had 
received  the  first  note.  Even  if  the  evidence  of  Hallowell 
is  correct,  and  Newby  is  in  error,  then  the  identity  of  the 
notes  alone,  under  the  circumstances  they  were  received, 
would  only  be  an  evidentiary  fact  that  there  was  a  defense 
to  the  second  note  because  there  was  to  the  first.  Of  itself 
it  would  not  be  such  conclusive  evidence  of  notice  as  to 
estop  the  defendants  in  error  from  claiming  want  of  notice. 
In  view  of  all  the  facts,  the  jury  were  justified  in  finding 
that  the  defendant  in  error  did  not  have  notice  of  a  defense 
to  either  of  the  notes  in  suit  before  their  purchase.  It  is 
therefore  not  necessary  to  consider  other  questions  raised 
jon  this  record. 

The  judgment  is  affirmed. 
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Joseph  Spear  y.  William  H.  Bull. 

1.  Real  Estate  Broker — Who  is  Within  the  Meaning  of— An  Ordinavce 
Requiring  a  License. — B.  resided  at  Rock  FaJls,  and  was  engaged  there  in 
the  real  estate  business.  In  the  fall  of  1890  he  was  occupied  much  of  his 
time  in  Chicago,  making  his  headquarters  at  the  office  of  S.  B. ,  real  estate 
brokers.  He  was  interested  with  them  in  real  estate  deals  in  Indiana 
and  elsewhere.  He  had  no  sign,  desk  or  letter  head  showing  that  he  was 
engage  in  the  real  estate  business  in  Chicago.  It  was  held  tliat  the 
mere  fact  that  he  was  interested  with  S.  B.  in  deals  concerning  Chicago 
real  estate  and  made  frequent  trips  to  Indiana  at  their  instance,  ?tc.^ 
would  not  make  him  a  real  estate  broker  of  Chicago,  witliin  the  meaning 
of  the  ordinance,  \ 

Mem  or  an  dnm.— Action  of  assumpsit.  Appeal  from  the  Circuit  Court 
of  Whiteside  Coimty;  the  Hon.  James  Shaw,  Judge,  presiding.  Heard 
in  tliis  court  at  the  December  term,  1892,  and  aiiirmed.  Opinion  filed 
May  25,  1893. 

Tlie  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

C.  L.  Sheldon,  attorney  for  appellant. 

Jarvis  Dinsmoor,  attorney  for  appellee. 

Opinion  of  the  Court,  Harker,  J. 
This  was  an  action  of  assumpsit  by  appellee  to  recover 
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commissions  as  a  real  estate  agent  for  services  rendered  in 
exchanging  a  farm  in  Whiteside  County,  belonging  to  appel- 
lant, for  certain  real  estate  in  Chicago. 

In  addition  to  the  general  issue  Spear  filed  a  special  plea 
setting  up  that  at, the  time  of  Bull's  employment  and  serv- 
ices as  claimed,  he  was  a  real  estate  broker  in  the  city  of 
Chicago,  doing  business  as  such  without  a  license,  contrary 
to  the  ordinance  of  said  city,  and  consequently  not  entitled 
to  recover  therefor. 

Upon  the  trial  there  was  a  sharp  contest  upon  two  ques- 
tions : 

First.  ^Whether  Spear  employed  Bull  to  negotiate  the 
trade. 

m 

Second.  Whether  at  the  time  of  the  alleged  employment 
and  the  rendering  of  the  services  Bull  was  a  Chicago  real 
estate  broker  w^ithin  the  meaning  of  the  ordinances  plciuled. 

It  is  not  controverted  that  Bull  rendered  active  and  valu- 
able services  in  bringing  about  the  trade,  but  Spear  claimed 
that  it  was  not  by  any  employment  on  his  part  that  they 
were  rendered,  but  that  he  ^vas  employed  by  Tabor,  the 
owner  of  the  Chicago  property,  and  that  they  were  rendered 
as  the  agent  of  Tabor. 

Upon  the  subject  of  employment  there  is  a  direct  contra- 
diction betw^een  the  parties.  The  circumstances,  however, 
corroborate  Bull.  We  are  not  only  satisfied  from  the  evi- 
dence in  the  record  that  there  was  an  employment,  but  that 
Spear  so  understood  it  at  the  time  the  negotiations  were 
being  carried  on. 

The  evidence  shows  that  both  parties  to  this  controversy 
reside  at  Rock  Falls,  Whiteside  County;  that  Bull  has 
resided  there  since  1880,  and  has  been  engaged  there  in  the 
real  estate  business  for  a  large  portion  of  the  time.  In  the 
fall  of  1890,  he  was  occupied  much  of  his  time  in  Chicago, 
making  his  headquarters  at  the  office  of  Scott  Bros.,  real 
estate  brokers,  at  97  Washington  street.  He  seems  to  have 
been  interested  with  them  in  deals  for  real  estate  in  Indiana 
and  elsewhere.  It  does  not  appear,  however,  that  he  had 
any  sign,  desk,  card  or  letter  head  indicating  that  he  was 
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engaged  in  that  business  in  Cliicago.  Pending  the  negotiar 
tions  for  the  Tabor  property,  his  place  of  business  was  at 
Rock  Falls.  The  mere  fact  that  he  Avas  interested  with  the 
Scott  Bros,  in  deals  concerning  Chicago  real  estate,  that  he 
made  frequent  trips  to  Indiana  at  their  instance,  and  made 
their  oifice  his  headquarters  while  they  were  putting  trades 
through,  would  not  make  him  a  real  estate  broker  of  Chi- 
cago, within  the  meaning  of  the  ordinance. 

We  do  not  think  the  damages  awarded  were  excessiTe. 
According  to  the  terms  of  the  trade,  the  farm  was  taken  at 
$35,000.  Computing  the  two  per  cent  commission  which 
the  evidence  shows  is  reasonable  and  customary,  appellee 
would  be  entitled  to  $70().  As  the  farm  was  taken  subject 
to  a  $7,000  mortgage,  w^iich  Spear  had  placed  upon  it.  it  is 
quite  clear  the  jury  did  not  allow  commission  on.  more  than 
the  difference  between  the  $35,000  and  $7,000. 

We  do  not  think  appellant  was  prejudiced  by  the  improper 
testimony  heard  by  the  jury  and  excluded  by  the  court  on 
motion  of  appellant's  counsel.  There  are  instances  in  which 
the  hearing  of  improper  evidence  by  the  jury  may  work 
great  harm  to  the  litigant,  notwithstanding  the  evidence  be 
excluded  by  the  court,  but  we  can  not  see  that  this  record 
furnishes  one  of  them. 

While  some  of  the  instructions  are  in  a  slight  degree  con- 
fusing and  are  open  to  criticism,  for  that  Reason  we  do  not 
regard  them  so  erroneous  as  to  warrant  us  in  reversing  the 
judgment. 

We  feel  that  substantial  justice  has  been  done  and  that 
another  trial  would  not  result  differently.  Judgment  af- 
firmed. 


Shepardson^  Ex'r,,  t.  McDole* 

1.  Porcihle  Detainer, -^X  fliiit  in  forcible  detainer  is  governed  by  the 
Bame  rules  as  other  cases  at  law,  except  that  the  plea  of  &ot  guUty  is 
8iif!icient  to  admit  evidence  of  any  defense  to  the  merits. 

2.  Abatement — FbnnPr  Siiit  Pending.^^The  pending  of  another  suit 
for  the  same  cause  is  matter  in  abatement,  to  be  taken  advantage  of  by 
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plea;  afld  whether  in  a  suit  of  forcible  detainer  a  formal  written  plea 
was  necessary  or  not,  it  is  e^-5pntial,  in  case  the  pending  of  another  siiit 
is  to  be  made  a  defense,  that  it  be  pleaded  in  abatement,  and  unless  the 
matter  relied  ujxjn  api)ears  of  record  tlie  requirement  of  the  statute  must 
be  met  by  oaih  or  affidavit. 

3.  Notice  to  Quit. — Where  a  person  in  possession  of  land  claims  to 
hold  the  same  adversely,  or  where  he  claims  by  a  title  inconsistent  with 
the  relations  of  landlord  and  tenant,  no  notice  to  quit  is  necessary  before 
bringing  a  suit  to  oust  him  from  the  possession. 

4.  Abateitient — What  is — Former  Suit  Pending. — Tlie  pending  of  a 
suit  in  chancery  by  a  person  in  possession  of  land  asking  for  a  si^ecific 
performance  of  an  alleged  verbal  agreement  between  him  and  his  de- 
ceased father,  is  not  such  a  suit  as  can  be  pleaded  in  abatement,  in  an 
action  of  forcible  detainer  brought  against  him  by  the  executor  of 
the  father*s  last  will  and  testament. 

o.  Ahateinent^Fomier  Suit  Pending — Reasons  for  the  iJu/^.— Tlie 
reasons  for  abating  a  second  suit,  is  that  the  defendant  may  not  l)e 
vexed  with  a  suit  that  is  useless  on  account  of  the  pendency  of  another 
suit  in  which  the  plaintiff  may  have  the  same  remedy.  But,  in  order 
to  have  the  effect  to  abate  the  second  suit,  the  remedy,  furnished  by  the 
first  action,  must  be  complete  for  the  same  thing  for  which  the  second 
was  brought. 

Memorandnm. — Forcible  detainer.  Appeal  from  the  Circuit  Court  of 
Kane  County;  the  Hon.  Henry  B.  Wilus,  Judge,  presiding.  Heard  in 
this  court  at  the  December  term,  1892.    Opinion  filed  May  25,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  tho 
court. 

Hopkins,  Aldbich  &  Thatcher,  attorneys  for  appellant. 

Little  &  Montony,  attorneys  for  appellee. 

Opinion  of  the  Court,  Cartwright  P.  J. 

Appellant,  as  executor  of  the  last  will  and  testament  of 
Hodney  McDole,  deceased,  brought  this  action  in  forcible 
detainer  before  a  justice  of  the  peace  to  recover  possession 
of  about  230  acres  of  land.  The  justice  dismissed  the  suit 
for  want  of  jurisdiction.  On  appeal  to  the  Circuit  Court 
the  cause  was  submitted  to  the  court  for  trial  without  a  jury, 
and  was  tried  upon  an  agreed  state  of  facts  which  may  be 
briefly  stated  as  follows : 

Rodney  McDole  was,   in  his  lifetime  and  at  his  death, 
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May  13,  1891,  the  owner  in  fee  of  the  premises  in  question, 
and  by  his  last  will  and  testament,  duly  admitted  to  pro- 
bate, and  in  full  force  and  effect,  appellant  was  appointed 
executor  and  directed  to  rent  the  home  farm,  which  in- 
cluded said  premises,  until  sold,  and  to  sell  the  same  within 
five  or  six  years  after  the  testator's  death,  and  distribute 
the  proceeds.  Appellant  qualified  as  executor  and  made 
demand  in  writing  February  24,  1892,  upon  appellee,  for 
immediate  possession  of  said  premises,  and  -commenced  this 
suit  March  19,  1892.  Appellee  was  in  possession  of  the 
premises  when  demand  was  so  made,  and  has  continued  in 
such  possession.  Prior  to  the  commencement  of  this  suit 
appellee  filed  a  bill  in  chancery  in  the  Circuit  Court  of  Kane 
County,  against  appellant  as  executor,  and  the  persons  in- 
terested in  the  estate  of  Rodney  ilcDole,  asking  for  a 
specific  performance  of  an  alleged  verbal  agreement  between 
complainant  and  his  father,  the  said  Rodney  McDole,  and 
averring  in  said  bill  that  complainant  was  to  hav^e  posses- 
sion of  said  premises  and  work  the  same  on  shares  'during 
the  lifetime  of  his  father,  and  at  his  death  was  to  have  the 
same  upon  payment  to  the  estate  of  $2,500  within  two 
years  after  such  death,  in  pursuance  of  which  alleged  agree- 
ment complainant  claimed  to  have  taken  possession  ar.d 
made  permanent  improvement  on  the  land.  The  defendants 
to  that  bill  were  brought  into  court  and  answered  the  same, 
denying  the  making  of  the  agreement  alleged  and  averring 
that  possession  of  the  premises  was  acquired  and  held  as 
tenant  of  Rodney  McDole,  and  that  an  agreement  had  been 
made  by  the  heirs  of  Rodney  McDole  to  which  complainant 
was  a  party,  providing  for  a  division  of  the  estate  and  an  ar- 
bitration as  to  the  value  of  improvements  put  on  the  premises 
by  complainant.  Appellant  filed  no  cross-bill  in  the  chancery 
suit,  and  did  not  ask  for  any  affirmative  relief,  and  said 
chancery  suit  was  still  pending  and  undetermined. 

Appellant  submitted  to  the  court  in  various  forms  the 
proposition  of  law  that  this  suit  in  forcible  detainer  could 
be  maintained  notwithstanding  the  pendency  of  the  chan- 
cery suit  commenced  by  appellee  for  specific  performance, 
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but  the  court  refused  to  so  hold,  and  thereupon  found 
appellee  not  guilty,  and  rendered  judgment  against  appel- 
lant for  costs. 

It  is  contended  for  appellant,  that  inasmuch  as  it  was 
agreed  that  Rodney  McDole,  owner  of  the  premises,  and 
appellant  became  entitled  to  possession  under  the  will,  and 
demanded  possession,  and  there  was  no  evidence  of  any 
right  to  possession  in  appellee,  the  judgment  was  wrong. 
On  the  other  hand,  it  is  claimed  that  the  court  was  right, 
because  appellee  had  filed  the  bill  claiming  the  right  to 
possession,  and  the  suit  was  pending,  and  also  because  ap- 
pellant, in  his  answer  to  the  bill  in  that  case,  had  claimed 
that  appellee  was  a  tenant  of  Rodney  McDole,  and  in  this 
case  had  failed  to  show  that  sixty  days  notice  to  terminate 
such  tenancy,  had  been  given.  Much  of  the  arguments 
a  Idressed  to  the  court  relate  to  family  history,  and  deal- 
ings not  in  evidence,  nor  in  any  way  affecting  the  decision 
of  this  case,  which  will  not  be  noticed. 

This  case  is  governed  by  the  same  rule  as  other  cases  at 
law,  except  that  the  plea  of  not  guilty  is  sufficient  to  admit 
evidence  of  any  defense  on  the  merits.  The  ]X)ndency  of 
another  suit  for  the  same  cause,  is  matter  in  abatement  to 
1)6  taken  advantage  of  by  plea  to  the  action  of  the  writ. 
1  Chitty  PI.  454;  Gould  PI.,  Chap.  5,  Sec.  122.  Whether 
in  this  case  a  formal  written  plea  was  necessary  or  not,  it 
was  essential  in  case  the  pendency  of  the  chancery  suit 
was  to  be  made  a  defense  to  the  writ,  that  it  should  be 
pleaded  in  abatement,  and  unless  the  matters  relied  upon 
appeared  of  record,  that  the  requirements  of  the  statute 
should  be  met  by  oath  or  affidavit.  Greer  v.  Young,  120 
111.  184 ;  3  Chitty  PI,  003,  note  Y;  Rev.  Stat.,  Chap.  1,  Sec, 
L.  There  was  nothing  in  the  nature  of  a  plea  in  abate- 
ment interposed  in  this  case,  and  nothing  putting  that  mat- 
ter in  issue. 

If  the  pendency  of  the  chancery  suit  was  the  basis  of  a 
judgment  in  this  case,  then  if  the  issues  were  found  for  defend- 
ant the  judgment  would  be  that  the  writ  be  quashed.  Cush- 
raan  v.  Savage,  20  111.  330.     But  the  judgment  of  the  court 
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was  not  on  the  writ,  but  in  bar  on  the  merits,  and  conclusive 
between  the  parties,  that  appellee  was  not  guilty  of  unlaw- 
fully withholding  the  premises.  But  if  the  question  should 
properly  arise  in  this  suit,  the  pendency  of  the  chancery 
suit  could  not  be  made  available  by  ai)pellee  in  abatement 
of  the  writ.  In  order  to  have  that  effect  the  remedy  fur- 
nished in  the  first  action  to  the  plaintiff  in  this  action  must 
be  complete  for  the  same  thing  for  which  this  action  was 
brought.  The  reason  for  abating  the  second  suit  is  that 
the  defendant  mav  not  be  vexed  with  a  suit  that  is 
useless  on  account  of  the  pendency  of  another  suit  where 
the  plaintiff  may  have  the  same  remedy.  If  there  was  no 
remedy  in  the  chancery  suit  for  what  was  sought  in  this 
suit,  which  could  be  there  furnished  to  a])peilant,  or  but  a 
partial  or  ineffectual  one,  a  plea  in  abatement  could  not  pre- 
vail. It  is  manifest  that  the  court  in  the  chancery  case  had 
not  acquired  any  right  to  act  judicially  and  by  its  decree 
afford  to  appellant  the  remedj^  sought  in  this  suit,  or  any 
adequate  or  effectual  substitute  for  it.  No  injunction  had 
been  allowed  and  the  complainant  was  merely  seeking  relief 
for  himself,  and  had  not  brought  the  question  involved  in 
this  suit  before  the  court  in  such  a  way  as  to  afford  appl- 
lant  any  remedy  whatever  in  that  suit.  If  the  complainant 
should  not  dismiss  his  bill,  and  it  should  proceed  to  final 
hearing  and  he  should  be  defeated,  all  that  the  court  could 
do  would  be  to  dismiss  the  bill,  and  it  would  not  onlv  be  un- 
able  to  give  appellant  the  specific  thing  sought  in  this  suit,  but 
would  leave  him  without  relief  for  the  rents  and  profits  of 
the  j)remises.  This  suit  could  not,  therefore,  be  abated  on 
account  of  that  one. 

If  this  were  not  so,  any  person  in  the  possession  of  land 
might,  by  merely  filing  a  bill  in  chancery,  retain  such  pos- 
session when  no  injunction  has  been  allowed,  and  prevent 
the  rightful  owner,  entitled  to  the  |X)ssession,  from  asserting 
his  right,  and  thereby  cause  a  loss  of  rents  and  profits. 
Such  is  not  the  rule.  Evans  v.  Lingle,  56  111.  455;  Branigan 
V.  Kose,  3  Gil.  123. 

The  remaining  claim,  that  the  suit  could  not  be  main- 
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tained  without  a  previous  notice  to  terminate  a  tenancy, 
ser\'ed  sixty  days  before  the  end  of  the  year,  is  without 
merit  It  is  true  that  appellant  in  the  chancery  suit  had 
alleged  that  there  was  a  tenancy,  but  appellee  in  his  bill 
had  set  up  a  title  inconsistent  with  the  relation  of  landlord 
and  tenant.  He  claimed  an  equitable  right  to  the  premises 
and  could  not  insist  upon  receiving  the  notice  to  which  a 
tenant  would  be  entitled  while  expressly  repudiating  any 
.tenancy.  McGinnis  v.  Fernandes,  126  IlL  228;  Herrell  v. 
Sizeland,  81  111,  457. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded. 


City  of  Abinf^don  v.  McCrew. 

1.  Questiona  of  Fact— Jury  Should  Oovem. — Where  the  evidence 
creates  an  impression  of  doubt  in  the  minds  of  the  court  the  verdict  of 
the  jury  should  govern. 

Memorandnm. — Action  for  personal  injuries.  Appeal  from  the  Cir* 
cuit  Court  of  Knox  County;  the  Hon.  Arthur  A.  Smtth,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1898,  and  affirmed.  Opinion 
filed  December  12,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court.  V 

Williams,  Lawrenck  &  Williams,  attorneys  for  appellant. 

F.  F.  Cooke  and  A,  M.  Brown,  attorneys  for  appellee. 

Opinion  of  the  Court,  Lacey,  J. 

This  was  an  action  on  the  case  by  the  appellee  against 
the  appellant  to  recover  damages  for  injuries  received  by 
his  stepping  into  a  hole  in  the  appellant's  sidewalk,  and 
breaking  his  leg,  about  nine  feet  east  of  the  northwest  cor- 
ner of  the  Terry  building  in  the  city,  as  shown  by  the  plat 
accompanying  appellee's  argument. 
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The  case  was  in  this  court  in  May.  1892,  on  appeal  of  the 
appellant  herein,  and  the  judgment  of  the  court  below  was 
reversed  for  error  in  instructions^  and  remanded  for  a  new 
trial;  it  has  been  again  tried  and  resulted  in  a  verdict  and 
judgment  for  appellee,  for  $750,  and  this  appeal  is  taken  by 
appellant  seeking  to  reverse  such  judgment.  There  seem  to 
be  no  errors  in  the  instructions  or  refusal  of  instraetions, 
given  or  refused,  by  the  trial  court.  The  main  cause  assigned 
for  error  is  that  the  evidence  did  not  support  the  verdict. 
The  appellant  insists  that  the  injury  resulted  on  account  of 
the  negligence  of  the  appellee,  induced  by  intoxication,  and 
maintains  that  the  evidence  shows  that  the  defendant  was 
not  injured  at  the  place  that  he  claims  to  be,  but  at  an  en- 
tirely different  place,  some  140  feet  east  of  the  place  claimed 
by  the  appellee,  on  the  same  sidewalk,  and  in  front  of  the 
calaboose,  where  the  sidewalk  was  in  perfect  repair.  There 
can  be  no  dispute  but  that  there  was  a  dangerous  hole  in 
the  sidewalk,  and  that  it  had  been  there  a  sufficient  length 
of  time  for  the  city  to  have  been  notified  of  it,  and  repaired 
it,  by  the  use  of  reasonable  diligence.  The  accident  took 
place  on  the  night  of  October  29,  1889.  The  appellee  had 
been  playing  the  violin  for  a  dance  at  Chestnut  Hall  in  the 
city  of  Abington,  and  left  the  hall  for  home  about  11  o'clock 
at  night,  and  claims  that  in  going  home  he  stepped  into  a  hole 
in  appellant's  walk,  at  the  point  above  named.  It  will  not 
be  necessary  for  us  to  go  over  and  discuss  the  different 
points  of  the  evidence.  On  the  part  of  the  appellee  there 
was  his  own  oath,  and  that  of  one  Lewis  in  corroboration 
to  some  extent,  and  some  other  corroborating  circumstances. 
On  the  part  of  the  appellant  there  was  the  evidence  of 
Greenwood,  who  testifies  to  facts  and  circumstances  that,  if 
taken  alone,  would  be  sufficient  to  establish  the  fact  that  the 
defendant  was  injured  in  front  of  the  calaboose  on  Main 
street,  instead  of  Terry's  hall  on  the  same  street,  and  there 
was  other  evidence  corroborating  Greenwood's  evidence, 
but  after  a  careful  reading  we  think  it  was  a  fair  question 
for  the  jury  to  determine;  and  that  the  evidence  for  appel- 
lant was  not  so  overwhelming  that  the  jury  would  not  be 
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justified  in  rendering  a  verdict  for  appellee.  The  evidence 
makes  the  impression  on  our  minds  that  it  was  a  doubtful 
case  whether  the  appellee  was  injured  at  the  one  place  or 
the  other.  In  that  state  of  the  evidence  the  verdict  of  the 
jurj  should  govern. 

As  to  the  defendant's  drunkenness,  We  have  no  doubt  that 
he  was  considerably  under  the  influence  of  intoxicating 
liquors,  and  probably  not  perfectly  himself,  but  on  the 
other  hand,  if  he  was  injured  at  the  place  that  he  claims  he 
was,  the  defect  in  the  sidewalk  was  a  dangerous  one,  and 
any  one  passing  along  in  the  night  time,  even  while  in  the 
exercise  of  due  care  and  caution,  would  be  liable  to  injury. 

All  the  facts  considered,  we  think  the  jury  would  be  justi- 
fied in  finding  that  the  appellee,  at  the  time  of  the  accident, 
was  in  the  exercise  of  reasonable  care  and  caution. 

Seeing  no  error  in  the  record,  the  judgment  of  the  court 
below  is  afiSirmed« 


McDonald  v.  The  People. 

I.  Venule — Change  of—Affidavils. — Plaintiff  made  a  motion  in  the 
County  Court  for  a  change  of  venue,  basing  his  motion  upon  a  supposed 
prejudice  of  the  inhabitants  of  the  county,  stating  as  his  ground,  cer- 
tain derogatory  articles  published  in  the  county  newspaper  of  the  adjoin- 
ing ooimty.  In  support  of  his  petition  he  filed  the  affidavits  of  four- 
teen citizens  of  the  county,  all  of  whom  stated,  that,  in  their  belief, 
plaintiff  in  enx>r  conld  not  have  a  fair  trial  in  the  county,  etc.  The 
state's  attorney  filed  six  counter  affidavits,  the  affiants  in  which  were 
of  the  opinion  that  there  was  not  any  prejudice  in  the  minds  of  the  in- 
habitants, against  the  defendant,  that  would  prevent  him  from  re^.  jiv- 
ing a  fair  trial  The  County  Court  overruled  the  motion  for  a  change  of 
venne.  It  was  held  by  the  Appellate  Court,  upon  examination  of  the 
affidavits,  that  the  County  Coiirt  was  justified  in  overruling  the  motioi>. 

2u  Pleading  in  Criminal  Cases. — Where  a  defendant  is  arraigned  and 
''stands  mnte^  it  is  the  duty  of  the  court  to  enter  for  him  a  plea  of  not 
guilty. 

3.  Indorsing  Witnesses  upon  the  Back  of  the  Indictments. — In  the 
prosecution  of  misdemeanors  the  law  does  not  require  the  names  of  the 
witnesses  to  be  placed  upon  the  back  of  the  indictment. 

4.  Witnesses — Leading  Questions, — Where  a  witness  is  manifestly 
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unwilling  to  testify  it  is  not  error  to  allow  the  party  calling  him  to  ask 
leading  questions. 

Memorandam. — ^Indictment,  violation  of  the  dram  shop  act.  Error  to 
tlie  County  Court  of  Lee  County;  the  Hon.  Richabo  S.  Farrand,  Judge, 
presiding.  Heard  in  tliis  court  at  the  May  term,  1893,  and  affirmed. 
Opini(Mi  filed  December  12, 1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

O'Brien  &  O'Brien,  and  Dixon  &  Bethea,  attorneys  for 
plaintiff  in  error. 

Defendants*   Brief,   Charles  B.   Horrison,  State's 

Attorney. 

An  application  for  a  change  of  venue  on  account  of  the 
prejudice  of  the  people,  is  addressed  to  the  discretion  of  the 
court,  and  its  ruling  refusing  the  change  will  not  be  disturbed 
unless  the  discretion  is  abused.  Adams  v.  State  (FLa.),  lu 
So.  Rep.  106;  Martin  v.  State  (Tex.),  17  S, W.  Rep.  430;  Power 
V.  People  (Col.),  28  Pac.  Rep.  1121;  Perrin  v.  State,  55  X.  W. 
Rep.  516;  Hickam  v.  People,  137  111.  75;  Barron  v.  People, 
73  111.  257;  Maton  v.  People,  15  111.  536;  Myers  v.  People, 
26  111.  173;  Price  v.  People,  131  111.  223;  Dunn  v.  People, 
109  111.  635. 

No  request  was  made  by  the  plaintiff  in  error  or  his 
counsel  for  a  list  of  the  witnesses,  so  that  he  is  not  in  condi- 
tion to  complain  because  witnesses  were  called  and  sworn, 
whose  names  were  not  on  the  back  of  the  indictment;  and 
had  he  requested  a  list  of  the  witnesses  it  would  be  a  mat- 
ter entirely  in  the  discretion  of  the  court  to  permit  other 
witnesses  to  be  called.  Unless  the  court  can  see  that  the 
discretion  was  abused  it  will  not  interfere.  Bulliner  v. 
People,  95  111.  394;  Gardner  v.  People,  3  Scam.  83;  Logg  v. 
People,  92  111.  598;  Smith  v.  People,  U  111.  144;  Perteet  v. 
People,  70  lU.  171. 

Opinion  of  the  Court,  Lacet,  J. 

This  was  a  case  where  the  plaintiff  in  error  had  been 
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indicted  in  the  Circuit  Court,  on  a  charge 
eating  liquors  in  violation  of  the  "Dran 
without  license.     The  indictment  containi 

On  motion  of  the  plaintiflf  in  eiroi 
changed  from  the  Ciijcuit  Court  to  the  > 
plaintiff  in  error  swearing  that  all  thr 
judges  were  prejudiced  against  him,  so  ' 
receive  a  fair  trial.  When  the  ciiso  rea 
Court,  plaintiff  in  error  made  another  mi 
of  venue,  this  time  baaing  his  motion  upoi 
dice  of  the  inhabitants  of  the  county  of 
The  plaintiff  in  error's  atHdavit,  bases  liis 
on  certaia  derogatory  articles  against  him 
county  newspaper  of  Ogle  County,  of 
the  Creston  Observer,  and  in  support  c 
filed  affidavits  of  some  fourteen  citizens  > 
of  whom  sustained  the  iretition,  and  s« 
helief  the  plaintiff  in  error  could  not  have 
county  on  account  of  the  prejudice  of 
against  him.  The  state's  attorney  filed 
vits,  the  makers  of  which  were  of  the  o 
was  not  any  prejudice  in  the  minds  of  t 
t!ie  county  against  tlie  plaintiff  in  error  i. 
him  from  receiving  a  fair  trial. 

We  have  examined  the  affidavits,  and  a 
that  the  county  judge,  after  all  were  con 
justified  in  overruling  the  plaintiff  in  ern 
change  of  venue  from  the  county. 

When  arraigned  plaintiff  in  error  "stO' 
court  entered  for  him  a  plea  of  not  guil 
went  to  trial  on  such  a  plea  before  a  jury 
was  that  tlie  plaintiff  in  error  was  foa 
jury  on  all  the  counts  in  the  iudictmeni 
upon  which,  afteroverruling  plaintiff  in  ei 
new  trial,  the  court  sentenced  him  to  pa^ 
each  count  and  costs  of  suit.  The  court 
no  error  in  allowing  witnesses  to  testify  \ 
aot  on  the  bock  of  the  indictment.    Tliis  \\ 
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and  the  law  does  not  require  witnesses^  names  to  be  placed 
on  the  back  of  the  indictment  as  conceded  bv  counsel  for 
plaintiff  in  error.     There  was  no  error  in  the  ruling  of  the 
court  in  permitting  ortain  evidence  complained  of  to  be 
admitted.      The   question  to  Sanderson,   witness  for  the 
people,  "What  did  you  see  Colby  doing  there  ii  "  was  not 
improper.     It  was  not  assumed  that  he  was  doing:  anything 
wrong.     The  main  objection  made  to  the  verdict  is  that 
the  evidence  failed  to  support  it.     We  have  read   all  the 
evidence   over  and  think  it  fully  sustained   the  verdict- 
While  the  plaintiff  in  error,  as  we  gather  from  the  evidence, 
was  trying  to  secrete  illegal   sales  of  intoxicating  liqu^^^ 
under  the  guise  of  selling  " ginger  ale,"  "cider"  and   soOi^ 
water  "  and  other  harmless  things,  and  while  some  of    VVv  j^ 
people's  witnesses  prevaricated  while  on  the  witness  sta,j  j 
and  apparently  tried  to  shield  the  plaintiff  in  error^  thej-e 
was  sufficient  evidence  to  fully  justify  the  jury  in  iindino^ 
the  verdict  of  guilty  on  the  entire  number  of  counts  con- 
tained in  the  indictment.    It  appears  to  us  clear  that  the 
plaintiff  in  error  was  habitually  selling  intoxicating  liquors 
witliout  a  license,  and  under  such  circumstances  it  would  be 
strange,  indeed,  if  he  had  not  far  exceeded  in  illegal   sales 
the  number  of  which  he  was  charged  and   found   guilty. 
The  evidence    fuUy    sustains  the  verdict.      The    leading 
questions  put  to  the  people's  witnesses  by  the  court  and  coun- 
sel were  not  improper. 

Tliej"  were  manifestly  unwilling  witnesses,  whicb  tlie 
court  could  plainly  see,  and  it  was  justified  in  the  course 
pursued. 

The  modification  of  the  plaintiff  in  error's  twelfth  instruc- 
tion was  not  error;  the  sul>stance  of  it  as  modified  was  the 
same  as  it  was  when  offered  by  the  defendant. 

Seeing  no  error  in  the  record  the  judgment  of  the  court 
below  is  affirmed. 
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that  one  of  the  appellants  told  appellees  what  kind  of  stone 
it  would  be,  and  also  sent  them  to  the  city  engineer,  who 
said  it  was  to  be  Berea  sandstone,  from  Cleveland  Stone 
Co.  Before  agreeing  upon  a  price  for  cutting,  appellees  cut 
some  of  the  stone  furnished  under  the  contract,  on  Boone's 
avenue,  and  that  stone  was  of  the  designated  kind.  The 
price  was  fixed  from  the  character  of  that  stone,  which  was 
furnished  in  pursuance  of  the  specifications,  and  they  were 
properly  admitted  in  connection  with  the  other  evidence  on 
the  question  of  the  kind  of  stone  to  be  furnished  for  cut- 
ting. 

It  is  admitted  that  there  was  due  to  appellees  $330.69, 
under  the  contract;  but  it  is  claimed  as  to  the  excess  above 
that  sura  that  the  verdict  is  not  sustained  by  the  evidence. 
It  appears  that  part  of  the  stone  furnished  was  known  as 
Malone  stone,  and  that  it  was  much  harder  to  cut  than  the 
stone  which  was  to  be  furnished.  It  was  somewhat  cheaper 
than  that  of  the  Cleveland  Stone  Co.  There  was  evidence 
that  appellees  made  complaint  of  the  character  of  the  stone, 
and  that  one  of  the  appellants  said  that  it  was  from  Cleve- 
land Stone  Co.;  that  appellees  continued  to  cut  it,  but  that 
stone  cutters  who  were  working  by  the  foot  would  not  cut 
it,  and  if  required  to  do  so  would  leave.  Finally  stone  was 
furnished  that  was  called  North  Amherst  stone,  which  was 
so  rough  and  hard  to  cut  that  appellees  quit  the  work.  It 
was  claimed  that  the  Malone  stone  came  from  Berea,  Ohio, 
and  was  such  stone  as  appellees  were  to  cut,  but  we  think 
that  the  evidence  showed  that  it  was  not  such  stone  as 
appellants  were  bound  to  furnish.  There  was  a  conflict  in 
the  evidence  as  to  whether  appellees  were  to  receive  $1.5^' 
or  $2  for  cutting  corner  stones,  and  the  difference  on 
that  point  amounted  to  $57.  Appellants  contend  that 
everything  except  that  item  was  settled  by  the  parties  and 
that  no  other  claim  should  have  been  considered.  There 
was  an  attempt  to  adjust  their  differences,  but  when  th^^ 
question  was  reached  there  was  a  disagreement,  and  the  at- 
tempted  settlement  came  to  an  end.  The  other  matters  in 
controversy  in  the  suit  had  not  then  been  mentioned,  but  no 
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settlement  was  effected  and  in  our  opinion  nothing  was  done 
which  would  bar  them.  We  think  ,that  the  evidence  justi- 
fied the  verdict,  and  the  judgment  will  be  affirmed. 

The  abstract  furnished  by  appellants  did  not  present  the 
evidence  in  the  record  sufficiently  for  a  fair  understanding 
of  the  merits  of  the  case,  and  appellees  furnished  an  addi- 
tional abstract,  the  cost  of  which  will  be  taxed  to  appellants. 
Judgment  affinned.  ^ 


Illinois  River  Paper  Co.  v.  Albert. 

1.  Negligence — Danger  Known  and  Obvious. — Where  dangers  are 
known  and  obvious,  if  a  .person  voluntarily  incurs  them,  he  can  not 
recover  for  injuries  suffered  in  consequence,  for  this  would  amount  to 
compensating  him  for  his  own  negligence. 

2.  Pleading  and  Proofs — Allegations  Not  Sustained. — An  allegation 
in  a  declaration,  that  the  superintendent  of  a  miU  wrongfully  dirt»cted 
and  commanded  the  plaintiff  to  belt  a  pulley  on  a  shaft  while  a  friction 
clutch  puUey  on  the  same  shaft  was  in  rapid  motion,  without  shutting 
down  the  miU,  and  that  the  plaintiff  was  not  guilty  of  any  negligence 
in  obeying  the  command,  is  not  sustained  where  the  proofs  show  that 
the  plaintiff  voluntarily  undertook  to  belt  the  pulley  himself,  without 
any  direction  or  suggestion  of  the  sui^rintendent  tending  to  deprive  him 
of  the  free  exercise  of  his  judgment,  or  cause  hun  to  encounter  a  riyk 
which  he  was  otherwise  unwilling  to  assume. 

3.  Master  and  Servant — Duty  to  Procure  Safe  Machinery. — To  re- 
quire that  machinery  shaU  be  free  from  doubt,  in  respect  to  safety  in  use, 
is  equivalent  to  requiring  that  it  shall  be  perfectly  safe.  It  is  a  matter 
of  common  knowledge  that  machinery,  generally,  is  not  al^solutely  safe 
in  use,  and  there  is  no  requirement  in  law  that  an  employer  shaU  furnish 
such  machinery. 

4.  Practice — Offers  of  Proofs  Exclusion  of  the  Jury.— Where  offers 
of  proof  are  to  be  made,  the  trial  court  may  exclude  the  jury  and  require 
that  such  offers  be  made  out  of  its  hearing. 

Memorandnm. — Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  La  Salle  County;  the  Hon.  Charles  Blanchard,  Judge, 
presiding.  Heard  in  this  comii  at  the  May  term,  1893.  Oi^inion 
filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 
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Appellant's  Brief,  McDougall  &  Chapman,  Attorneys. 

When  the  defects  in  the  machinery  or  other  apphances 
are  as  well  known  to  the  servant  as  to  the  master,  the  serv- 
ant must  be  regarded  as  voluntarily  incurring  the  risk  result- 
ing from  its  use,  unless  the  master,  by  urging  on  the  servant 
or  coercing  him  into  danger,  or  in  some  other  way,  directly 
contribute  to  the  injury.  Pennsylvania  Co.  v.  Lynch,  90 
111.  333;  Assop  v.  Yates,  2  H.  &  K  768;  Gibson  v.  Erie  Ky. 
Co.,  63  N.  Y.  453;  Laning  v.  N.  Y.  Central  Ky.  Co.,  49  N.  Y. 
534;  Camp  Point  Mfg.  Co.  v.  Ballon,  71  111.  417;  Honner  v. 
111. -Central  K.  K.  Co.,  15  lU.  550;  C.  C.  &  I.  C.  Ky.  Co.  v. 
Troesch,  68  111.  552. 

The  duty  to  furnish  safe  machinery  does  not  require  that 
the  machinery  used  shall  be  the  best  and  latest  improved  of 
its  kind,  but  only  that  it  shall  be  reasonably  safe  and  sui^ 
able  for  the  purpose.  14  Am.  &  Eng.  Ency.  of  Law,  892; 
Shearman  &  Kedfield  on  Negligence,  Sec.  87. 

The  rule  seems  well  established,  that  an  employe  assumes 
all  ordinary  hazards  arising  from  the  performance  of  the 
duties  of  his  voluntary  engagement,  and  if  he  is  injured  by 
any  of  the  ordinary  perils  of  the  service,  the  law  will  afford 
him  no  remedy.  C,  B.  &  Q.  K.  K.  Co.  v.  Clark,  2  Brad. 
596;  C,  B.  &  Q.  K.  R.  Co.  v.  Abend,  7  Brad.  130;  W.  St.  L. 
&  P.  Ky.  Co.  V.  Conkling,  15  Brad.  157;  Clark  v.  C,  B.  & 
Q.  K.  R.  Co.,  92  111.  43;  Missouri  Furnace  Co.  v.  Abend,  107 
lU.  44. 

Appellee's  Brief,  Brewer  &  Strawtt,  Attorneys. 

As  to  the  sufficiency  of  the  order  given  by  the  superin- 
tendent to  place  the  belt  on  the  pulley  while  the  counter 
shaft  and  friction  clutch  were  in  motion,  we  call  attention 
to  the  following  cases :  Stephens  v.  Hannibal  &  St.  J.  K. 
R.  Co.,  96  Mo.  207;  Sioux  City  &  P.  R.  R.  Co.  v.  Smith,  22 
Neb.  775;  McDade  v.  Washington  &  G.  R.  R.  Co.,  3  Cent. 
Rep.  794;  5  Mackey,  144;  Neilon  v.  Marinette  &  M.  Paper 
Co.,  75  Wis.  579;  Nadau  v.  White  River  Lumber  Co.,  76 
Wis.  120;  Lalor  v.  C,  B.  &  Q.  R.  R.  Co.,  52  111.  401;  Lake  S. 
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&  M.  S.  R.  E.  Co.  V.  Lavalley,  30  Ohio  St.  221 
"VVailace,  1  Macq.  718;  Clark  v.  Holmes,  7  Hui 
Grizzel  v.  Frost,  3  F.  &  F.   G22;  found  in  note 

Opinion  by  the  Col'et,  Caetwrtght,  J. 

Appellant  was  the  owner  of  a  paper  mill  i 
Illinois,  called  The  New  Jerusalem.  Tfiomas  T 
soporintenilent  of  the  mill,  and  appellee  was 
work  under  his  direction.  Appellee's  duties 
lifter  the  raachinerv  and  make  necessary  repai 
up  new  machinery  and  put  it  in  working  op 
previously  worked  in  another  paper  mill  at  Mj 
or  nine  months,  and  also  in  a  mill  at  Lafayett 
the  same  kind  of  work,  and  had  been  engage 
about  eight  days  when  he  met  with  the  acci 
the  subject-matter  of  this  suit.  At  that  time  i 
shaft  was  being  put  in.  There  were  two  lar 
the  shaft,  each  twenty-four  inches  in  diame' 
inch  face,  and  also  a  friction-clutch  pulley  eij 
in  diameter.  One  large  pulley  was  keyed  fast 
shaft  at  the  east  end,  and  received  the  power, 
the  drive  pulley.  The  other  large  pulley  was 
shaft  ten  or  twelve  inches  west  of  the  drive  ; 
to  the  loose  pulley,  on  the  west,  was  the  i 
pulley,  which  was  keyed  to  the  shaft.  "VVi 
pnlley  was  connected  with  the  power  it  tur 
and  the  friction-clutch  pulley,  but  the  loose 
still,  except  when  the  friction-clutch  pulley 
into  gear  so  as  to  clutch  and  tarn  it.  The  pla 
had  been  designed  by  Allen  Gum,  who  preced' 
the  same  line  of  employment,  and  a  shaft  hoc 
by  him,  but  the  pulleys  had  not  then  been  recei 
commenced  work  on  the  counter  shaft  Septei 
He  found  that  the  shaft  that  was  in,  was  too  si 
it  out  and  put  in  a  longer  one.  He  also  mov 
He  put  on  the  pulleys  and  on  September  6 
ready  for  the  belts. 


3G6  Appellate  Courts  op  Illinois. 

-  ■  ^  «ii  I  - 1 1 II I  ^_»»^i^— ^— «^^i«— ^i«a— 

Vol,  49.]  Illinois  River  Paper  Co.  v.  Albert. 

— -  -- - — -"— — — - — — -^ —    -■-  -  -,,  ,,  .  -  --i^^ 

The  drive  pulley  was  to  I'eceive  a  belt  from  the  line  shaft 
in  the  basement,  which  communicated  the  power,  and  the 
loose  pulley  was  to  be  belted  to  a  line  shaft  above  to  drive 
some  fans.  Appellee  put  the  belts  on  both  pulleys,  but 
found  that  they  were  too  loose,  and  took  them  off,  and  cut 
about  two  inches  Out  of  each  belt  The  belt  from  the  line 
shaft  in  the  basement  was  then  put  on  the  drive  pulley  and 
set  it  in  motion,  turning  the  shaft  and  friction-clutch  pulley 
at  the  rate  of  about  two  hundred  and  thirty  revolutions 
per  minute.  The  loose  pulley  was  standing  still  between 
the  drive  pulley  and  the  friction-clutch  pulley,  which  were 
rapidly  revolving.  Appellee  then  attempted  to  put  the  belt 
from  the  line  shaft  above  on  the  loose  pulley.  While  mak- 
ing that  attempt  he  was  in  some  way  caught  by  the  friction- 
clutch  pulley  and  drawn  down.  His  arm,  shoulder  blade  and 
collar  bone  were  broken,  so  as  to  require  amputation  of  his 
arm,  and  he  was  otherwise  injured.  He  brought  this  suit 
against  appellant  to  recover  damages  for  his  injuries,  and 
obtained  a  verdict  for  $10,000,  on  which  judgment  was 
entered. 

The  charges  contained  in  the  declaration,  upon  which  it 
was  sought  to  fix  a  liability  upon  the  defendant,  were  that 
the  defendant  had  failed  to  have  the  elbow  joints  and 
knuckles  of  the  friction-clutch  pulley  safely  protected  and 
guarded  with  flanges,  shields  and  other  guards,  and  to  have 
the  bolts  and  nuts  properly  trimmed  off,  guarded  and  pro- 
tected, and  that  Tucker  negligently  and  recklessly  directed 
and  commanded  the  plaintiff  to  belt  the  pulley  while  the 
counter  shaft  and  friction-clutch  pully  were  making  two 
hundred  and  thirty  revolutions  per  minute,  without  shut- 
ting down  the  gates,  and  stopping  the  mill. 

Plaintiff 's  statement  of  the  circumstances  attending  the 
injury,  was  substantially  as  follows :  After  he  had  cut  the 
belt  connecting  the  line  shaft  with  the  loose  pulley,  and 
shortened  it  as  before  stated,  he  tried  two  or  three  times 
to  throw  it  on  the  loose  pulley  with  his  kands,  but  it  was 
too  tight  to  be  put  on  in  that  way.  He  then  told  Tucker 
that  he  could  not  put  the  belt  on  in  that  way,  and  that  they 
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hiul  better  Rliut  clown.  Tucker  saitl  that  he 
rope,  and  that  lie  did  not  think  it  necessary  t 
A  ro|)e  was  procured,  and  Tucker  went  on  tli 
and  held  up  the  slack  of  the  belt,  which  was 
inch,  six-ply  belt,  of  gutta  percha,  while  plaint 
to  put  it  on  by  means  of  the  ro[>e.  The  meth 
putting  on  the  belt  with  the  rope,  would  be 
belt  to  the  pulley  with  the  rope,  and  then  thi 
tion-ciutch  ]>ully  into  gear,  and  start  the 
lieltcd,  and  run  the  belt  on  in  that  way.  Ther 
of  about  two  and  a  half  inches  between  the  riii 
pulley  which  he  was  trying  to  belt,  and  the  rii 
tion-clutch  pully  which  was  revolving,  and  w 
Jiolding  the  belt  and  trying  to  pass  the  rope 
space,  he  was  caught  in  some  way  by  the  f 
j>ulley.  He  ha<l  no  thought  of  danger  on  &< 
friction-clutch  pulley  l>eing  in  motion,  and  bis  : 
shut  down  the  mill  was  not  made  on  that  acco 
It  is  clear  that  so  far  as  there  was  any  dange 
either  on  account  of  the  manner  in  which  the  s 
leys  were  put  up,  or  on  account  of  the  absence 
other  protection,  or  from  not  having  the  enfl; 
nuts  trimmed  off,  or  because  the  friction-clutc 
in  nipid  motion,  such  danger  from  any  or  all 
was  open  and  visible,  and  as  well  known  to  p! 
Tucker  or  the  defendant.  The  plaintiff  put 
and  put  the  pulleys  on  it,  and  was  familiar " 
features.  He  had  put  on  belts,  and  was  acq 
the  methods  of  putting  them  on  with'orwil 
When  the  rope  was  procured  he  immediately  s 
put  the  belt  on  with  its  aid,  from  his  own  knoi 
method  to  be  used.  The  dangei-s  being  knov 
ous,  if  he  voluntarily  incurred  them,  he  coul< 
from  the  defendant  for  injuries  suffered  in 
which  would  amount  to  compensating  him  for 
ligence.  Camp  Point  Mfg.  Co.  v.  Ballon,  71 
Louis  &  S.  E.  Ry.  Co.  v.  Britz,  72  III.  256;  C, 
Co.  V.  Munroe,  85  111.  25;  Penn.  Co.  v.  Lvnch, 
Stafford  v.  C,  B.  &  Q.  R.  R.  Co.,  lU  Ill.'24-l. 
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If  there  is  any  right  of  recovery  it  mast  rest  upon  proof 
of  the  averments  of  the  declaration  that  the  superintend- 
ent, Tucker,  wrongfully  directed  and  commanded  plaint- 
iff to  belt  the  pulley  while  the  friction-clutch  pulley  was  in 
rapid  motion,  without  shutting  down  the  mill,  and  the  plaint- 
iff was  not  guilty  of  negligence  in  obeying  the  command. 
Tucker  denied  that  plaintiff  said  anything  about  shutting 
the  mill  down,  or  that  it  was  thought  of,  so  far  as  he 
knew.  But,  assuming  that  plaintiff's  version  of  the  occur- 
rence is  correct,  as  the  jury  might  be  justified  in  concluding, 
what  was  said  bv  Tucker  was  not  in  the  nature  of  an  order 
or  command;  the  question  of  danger  was  not  even  pres- 
ent in  the  mind  of  the  plaintiff,  and  was  not  presented  in 
any  way  to  Tucker  by  the  remark  made  by  plaintiff,  who 
spoke  of  shutting  down  as  a  mere  matter  of  convenience. 
Tucker  suggested  the  use  of  a  rope  on  the  same  ground, 
and  said  that  he  did  not  think  it  necessary  to  shut  down. 
Plaintiff  adopted  the  suggestion  without  hesitation  or  objec- 
tion. He  did  not  consider  the  risk  he  was  taking  as  not 
being  within  his  employment,  or  make  any  objection  on 
that  account,  and  his  duty  to  take  it  was  not  passed  upon 
in  any  way,  by  Tucker.  Plaintiff  knew  just  as  much  about 
the  risk  as  Tucker  did,  and  it  can  not  be  said  that  Tucker 
thought  of  it  or  should  have  done  so,  while  plaintiff,  with 
equal  means  of  knowledge,  did  not  think  of  it,  and  would 
not  be  reasonably  expected  to  do  so.  There  was  nothing 
in  the  suggestion  to  deprive  plaintiff  of  the  free  exercise  of 
his  judgment,  or  to  cause  him  fo  encounter  a  risk  which 
he  was  otherwise  unwilling  to  assume.  We  see  nothing  in 
what  was  said  to  take  the  case  out  of  the  rule. 

The  second  and  third  instructions  given  at  the  instance 
of  plaintiff,  declared  a  liability  of  defendant  if  the  machine 
was  of  doubtful  safety,  either  in  construction  or  intended 
use,  and  the  superintendent  induced  the  plaintiff  to  use  it 
To  require  that  machinery  shall  be  free  from  doubt  in 
respect  to  safety  in  use  is  equivalent  to  requiring  that  it 
shall  be  perfectly  safe.  It  is  a  matter  of  common  knowl- 
edge, that  machinery  generally  is  not  absolutely  safe  in 
use,  and  there  is  no  requirement  that  an  employer  shall 
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furnish  such  machinery.  If  defendant  had  been  guilty  of 
no  wrong  in  respect  to  the  machinery  furnished,  it  could 
be  guilty  of  no  wrong  in  requiring  plaintiff  to  use  it.  The 
instructions  were  also  misleading,  as  the  jury  might  un- 
derstand that  plaintiff  was  induced  to  do  what  he  did  by  the 
mere  suggestion  of  the  superintendent.  They  miglit  be 
readily  applied  to  his  remark,  which  plainly  would  noi 
render  the  defendant   liable. 

It  is  objected  that  offers  of  proof  were  made  of  matters 
so  clearly  irrelevant  to  the  issue  that  they  could  only  have 
been  made  for  the  purpose  of  having  the  statements  heanl 
by  the  jury,  wuth  the  object  of  prejudicing  the  defendant, 
and  without  any  belief  that  the  offered  evidence  would  be 
competent.  The  court  sustained  objections  to  offers  of 
proof,  and  finally  required  further  offers  to  be  made  out  of 
the  hearing  of  the  jury.  While  there  was  much  persistence 
in  offering  proof  so  clearly  irrelevant  that  it  would  be  ditli- 
cult  to  believe  that  it  was  regarded  as  competent,  or  made 
with  a  view  to  saving  a  doubtful  question,  there  Wius  no 
error  of  the  court  in  its  rulings,  concerning  the  offers,  and 
we  think  that  the  iurv  w^ere  made  to  undei'stand  that  thev 
were  not  to  be  considered. 

Other  objections  are  made ;  but,  in  tlie  vicw^  that  we  take 
of  the  case,  it  will  not  be  necessarv  to  consider  them.  In 
our  judgment*  the  evidence  does  not  sustain  the  verdict. 
The  judgment  will  be  reversed,  and  the  cause  remanded. 


Board  of  Supervisors  v.  The  People  ex  rel. 

1.  statutes— Right  to  Appoint  a  Poormaster.— The  city  of  Moline, 
having  been  organized  into  a  town,  having  over  8,000  inhabitants,  under 
Sec.  1  of  the  act  of  May  23,  1877,  entitled,  '*  An  act  to  authorize  county 
boards  in  counties  under  townsliip  organization  to  organize  cei'tain  ter- 
ritory situated  therein  as  a  town,"  has  the  legal  right  to  appoint  the  poor- 
master  of  such  town,  and  it  would  seem  within  the  spirit  of  the  statute, 
tliat  he  should  give  a  bond  to  the  town,  conditional  for  the  faithful  dis- 
cliarge  of  his  duties,  although  there  is  no  express  provision  of  the  statute 
requiring  him  to  do  so,  and  that  the  city  clerk  should  approve  it. 

ToL.  XLIX   24 
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2.  Statutes — Application  oftlie  Pauper  Act. — Bectaon  18  of  chaptor 
107,  R.  S.,  entitled  **  Paupers/' providing  that  Id  townB  containing  4. (KH> 
inhabitants,  or  over,  the  county  board  may,  upon  the  written  request  of 
tlie  supervisors,  appoint  an  overseer  of  thepoca*,  etc.,  applies  only  to  ordi- 
nary t^>wns  liaving  4,000  inhabitants  or  over,  and  not  to  towns  organizi  d 
out  of  the  territory  of  a  city  under  Sec.  1  of  the  act  of  May  23, 1877. 

3.  Statutes — Different  Proxnsiona  to  he  Construed  Together, — \^Tiere 
the  provisions  of  different  statutes  pertain  to  tlie  same  subject  and  have 
but  one  aim  and  object  in  view,  they  must  be  construed  together  into  one 
entire  system,  as  if  enacted  into  a  single  act,  and,  so  far  a»  it  can  reason- 
ably be  done,  each  provision  given  force  and  effect. 

4.  Supervisors — Potcer  to  Approve  the  Bond  of  Poormasfer, — ^Where 
a  poormaster  is  appointed  by  a  city  council  for  s  town,  organized  out  of 
a  part  of  the  territory  of  the  city,  under  the  act  of  May  23, 1877,  the  duty 
of  approving  his  official  bond  does  not  devolve  upon  the  board  of  super- 
visors of  the  county. 

Memorandam* — Mandamus  proceedings.  Error  to  the  Circuit  Court 
of  Rock  Island  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893.  Opinion  filed  December  U\ 
1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Plaintiffs'  Brief,  J.  T.  Kenworthy  and  M.  M.  Sturgeon, 

Attorneys. 

It  was  error  for  the  court  to  award  the  peremptory  writ 
in  this  case,  requiring  the  respondents  tq  approve  the 
particular  bond  described  therein.  The  utmost  the  court  had 
the  right  to  do  was  to  require  the  respondents  to  ap])rove 
some  bond — that  is,  to  set  them  in  motion  in  the  premises. 
Kelley  v.  City  of  Chicago,  62  111.  279;  People  v.  Dentel 
Examiners,  110  111.  180;  People  v.  Mayor,  25  Wend.  <>80; 
People  V.  Council  of  Troy.  T8  N.  Y.  33;  Moses  on  Manda- 
mus, 54,  104;  People  v.  Knickerbocker,  114  111.  546;  Peoi)le 
V.  Hyde  Park,  117  111.  464;  State  Board  v.  People,  123  111. 
238;  People  v.  Commissioners,  118  111.  242;  People  v.  Trust- 
ees of  Schools,  42  111.  App.  60. 

Defendant's  Brief,  Browning  &  Entrikin  and  J.  B.  Oak- 
leaf,  AlTORNEYS. 

The  contention  of  the  plaintiffs  is  that  the  two  sections  of 
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the  statute  in  reference  to  the  appointment  of  the  poormas- 
ter  are  in  direct  conflict,  and  the  section  giving  the  city 
council  the  right  to  appoint  is  repealed  by  implication  by 
the  said  statute  giving  the  board  of  supervisors  the  right  to 
appoint;  while  our  contention  is  that  there  is  no  conflict  be- 
tween the  two  statutes,  but  both  should  stand. 

These  two  statutes  are  not  the  creation  of  new  and  inde- 
pendent systems  of  township  orgaiiization,  but  an  adaptation 
of  the  general  system  previously  in  force,  with  modifications 
deemed  essential  to  the  different  relations  and  circumstances, 
to  territory  under  city  organization  and  country  towns,  and 
these  acts  are  therefore  in  pari  materia,  and  both  must  be 
read  and  construed  together  as  constituting  one  entire  sys- 
tem, and  as  if  enacted  in  a  single  act.  The  People  ex  rel.  v. 
Hazelwood,  116  111.  319;  Young  et  al.  v.  Stearns  et  al.,  91  111. 
221. 

"  In  the  construction  of  a  statute,  every  part  of  it  must  be 
viewed  in  connection  with  the  whole,  so  as  to  make  all  its 
parts  harmopize,  if  practicable,  and  give  a  sensible  and  in- 
telligent effect  to  each.  It  is  not  to  be  presumed  that  the 
legislature  intended  any  part  of  a  statute  to  be  without 
meaning."  12th  American  Kule,  Potter's  Dwarris  Statutes, 
144. 

"  All  statutes  in  pari  materia  are  to  be  read  and  construed 
together,  as  if  they  formed  parts  of  the  same  statute  and 
were  enacted  at  the  same  time."  17th  American  Kule,  Pot- 
ter's Dwarris  Statutes,  145. 

Opinion  of  the  Court,  Lacey,  J. 

This  case  involves  the  question  of  the  right  to  appoint  a 
poormaster  for  the  town  of  Moline,  county  of  Rock  Island, 
State  of  Illinois.  The  relator,  Ezra  L.  Eastman,  was  ap- 
pointed poormaster  by  the  town  of  Moline,  by  its  city 
council,  and  he  sought  to  compel  by  mandamus,  the  board 
of  supervisors  of  the  county  of  Rock  Island,  to  approve  his 
official  bond,  which  it  had  refused  to  do.  On  the  11th  of 
July,  1892,  the  relator's  oflBcial  bond  was  presented  to  the 
board  for  approval,  and  on  the  12th  of  the  same  month,  the 
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said  board  of  supervisors  appointed  one  L.  F.  Kerns  as  poor- 
master  of  the  town  of  Moline  and  apprw^ed  his  bond  in  the 
sum  of  $1,000,  who  thereupon  assumed  the  duties  of  theof- 
liee  of  poormaster  of  said  town.  On  the  same  day  the  re- 
lator filed  his  petition  in  the  Circuit  Court  of  the  County  of 
Rock  Island,  praying  for  a  writ  of  mandamus  to  approve  his 
said  bond.  A  demurrer  was  sustained  to  his  petition  be- 
cause the  bond  was  not  drawn  with  proper  conditions.  On 
the  14th  of  September,  the  appellants,  being  in  session,  a 
motion  was  made  before  them  by  the  relator  to  fix  the 
amount  of  his  bond  as  poormaster  of  Moline,  which  motion 
was  ruled  out  of  order;  thereupon  he  tendered  his  new  bond 
as  poormaster  in  the  penal  sum  of  $1,000,  with  Charles  F. 
Ilemminway  and  M.  J.  McEniry  as  sureties,  dated  April  2'U 
1892,  which  is  the  bond  in  controversy  in  this  case,  and 
asked  the  board  to  approve  it,  but  the  chairman  ruled  the 
matter  out  of  order,  because  there  w^as  a  poormaster  in  Mo- 
line, appointed  by  the  county  board  at  the  July  meeting, 
who  had  given  bond  which  was  approved  by  the  said  boartl. 
The  relator  then  offered  to  furnish  bond  in  anv  sum  which 
the  board  saw  fit  to  demand,  which  was  refused.  On  No- 
vember 14, 1892,  the  relator  filed  his  second  petiticm  for  a 
writ  of  mandamus  to  compel  the  said  board  to  approve  the 
said  last  mentioned  bond,  which  is  the  petition  in  this  case. 
February  9.  1893,  judgment  of  the  court  was  entered,  that 
peremptorj'^  writ  of  mandamus  issue,  commanding  respond- 
ents to  approve  the  last  mentioned  bond.  The  question  in- 
volved in  this  case  is,  which,  under  the  law,  has  the  right  to 
appoint  the  poormaster  of  the  town  of  Moline,  the  city 
council  of  the  city  of  Moline,  or  the  board  of  supervisors 
of  Rock  Island  county  i  A  solution  of  this  question  de- 
pends upon  the  proj^er  construction  to  be  given  to  several 
sections  of  the  statute  of  the  township  organization  act, 
and  the  pauper  act.  The  city  of  Moline  was  organized 
under  section  one  of  act.  May  23,  1877,  into  a  town,  having 
over  3,000  inhabitants.  It  was  enacted  by  the  legislature 
May  23,  1877,  in  force  July  1,  1877,  as  follows,  to  wit: 
"  Sec.  1.    That  the  county  board  in  any  county  under 
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township  organization  may  provide  that  the  territory  em- 
braced within  any  city  in  such  county  shall  be  organized  as 
a  town,  provided  such  territory  shall  have  a  population 
of  not  less  than  3,000  inhabitants,  and  provided  that  city 
councils  in  such  city  by  resolution  request  such  action  by 
the  county  board, 

*'Sec.  2.  The  territory  of  any  city,  now  organized  within 
the  limit  of  any  county,  now  under  township  organization, 
and  not  situated  in  any  town,  shall  be  deemed  to  be  a  town. 

*'  Sec.  3.  All  town  oflBcers  within  any  town  organized 
as  aforesaid,  shall  be  elected  at  the  annual  charter  election 
of  said  city.  All  general  elections  held  in  such  city  and 
town  shall  be  held  at  the  same  voting  places  as  the  city 
elections,  with  judges  and  clerks  a])pointed  in  like  manner 
as  for  city  elections."  (This  section  declared  by  Supreme 
Court  unconstitutional,  116  IlL  310.) 

"Sec.  4:.  The  power  vested  in  said  town  shall  be  vested 
in  the  city  council. 

^'  Sec.  5.  The  city  council  in  such  city  and  town  may,  by 
ordinance,  provide  that  the  officers  of  city  and  town  clerk 
raay  be  iftiited  in  the  same  person;  that  the  officers  of  treas- 
urer and  town  collector  shall  be  united  in  the  same  person; 
that  the  election  of  highway  commissioner  shall  be  discon- 
tinued, and  that  the  offices  of  supervisor  and  poormaster 
shall  be  separated,  and  the  poormaster  appointed  by  city 
council."  Kurd's  Statute  1801,  page  141B,  chapter  130;  sec- 
tions 136,137,  138,  130,  140.  Section  No.  5  was  added  as 
an  amendment  to  the  original  sections,  June  18,  1883.  In 
force  July  1,  1883. 

Sec.  18,  Chap.  107,  entitle<l  "Paupers,"  ITurd's  Statute, 
1891,  page  1010,  provides  as  follows:  "In  counties  under 
township  organization  the  supervisors  of  the  respective 
towns  therein  shall  be  ex-officio  overseers  of  the  poor  of 
their  towns,  provided  that  for  towns  containing  4,000  inhab- 
itants or  over,  upon  written  request  of  said  supervisors  the 
county  board  may  appoint  an  overseer  who  is  a  resident  of 
such  town,  fix  his  compensation  and  term  of  office,  which 
«hall  not  exceed  the  term  of  the  said  board.    The  overseer 
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SO  appointed  shall  execute  to  the  county  an  official  bond  in 
a  penal  sum,  and  with  securities  to  be  fUed  and  approved 
by  the  county  board,  conditioned  for  the  faithful  discharge 
of  his  duties^  and  a  due  application  of  such  funds  and  prop- 
erty as  shall  come  to  his  hands  as  such  overseer.'^ 

Section  14  of  the  same  pauper  act  requires  the  counties 
to  support  the  paupers  except  in  cases  where  the  poor  are 
supported  by  the  towns,  and  section  15  requires  the  town 
to  support  the  poor  and  indigent  persons  where  the  poor 
are  supported  by  the  towns  as  provided  by  law.  By  sec- 
tion 101,  chapter  139,  township  organization  act^  Hurd's 
Statute,  1891,  it  is  provided  that  "  A  supervisor,  before  he 
enters  upon  the  duties  of  his  office,  is  required  to  give  an 
official  bond  to  the  town,  conditioned  for  the  faithful  dis- 
chai"ge  of  his  office  as  supervisor,  which  bond  is  required  to 
be  approved  by  the  town  clerk  and  filed  in  his  office,  with 
such  approval  indorsed  thereon." 

The  city  of  Moline,  in  March,  1879,  by  resolution  re- 
quested the  board  of  supervisors  of  Rock  Island  county  to 
organize  the  territory  embraced  in  said  city  into  a  town, 
the  said  city  at  that  time  and  ever  since  having  a  popula- 
tion of  over  3,000.  At  a  special  term  in  March,  1879,  the 
board  of  supervisors  organized  the  said  territory  into  a  town 
under  the  name  of  the  town  of  Moline.  On  the  10th  dav  of 
March,  1880,  said  city  council,  by  oi-dinance,  provided  that 
offices  of  supervisor  and  poormaster  be  and  were  thereby 
separated  and  the  poormaster  appointed  by  the  city  coun- 
cil. The  said  ordinance  has  ever  since  been  in  force,  and 
the  city  council  has  ever  since  appointed  such  poormaster. 
The  said  relator  took  and  subscribed  the  oath  as  poor- 
master,  and  the  city  clerk  gave  him  a  certificate  under  his 
hand  and  seal  as  such  poormaster,  which  was  duly  pre- 
sented to  the  board  of  supervisors.  There  are  two  questions 
arising  in  this  case  under  these  various  statutes.  First: 
Has  the  board  of  supervisors  the  legal  right  to  appoint 
the  poormaster  under  the  sections  of  the  pauper  act  above 
quoted,  or  does  that  duty  devolve  upon  the  city  of  Moline  ? 
Second :  Conceding  that  the  city  of  Moline  has  the  legal 
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right  to  appoint  the  poormaster,  has  the  board  of  super- 
visors any  duty  to  perform  by  way  of  fixing  or  approving 
the  official  bond  of  such  poormaster. 

Under  section  18  of  the  pauper  act,  giving  the  supervisors 
the  right  to  appoint  the  poormaster  in  towns  containing 
4,000  inhabitants  or  over,  it  would  seem  to  be  broad  enough 
to  include  the  town  of  Moline,  provided  it  had  4,000  inhab- 
itants or  over,  and  provided  there  was  no  exception  to  this 
provision  of  the  statute  inferable  from  the  various  sections 
above  quoted.  All  the  sections  of  the  statute  pertain  to  the 
same  subject  and  have  one  aim  and  object  in  view,  and  must 
be  construed  together,  and  each  of  the  parts  and  provisions 
given  force  and  effect  so  far  as  it  can  reasonably  be  done. 
In  other  woi*ds,  these  sections  must  be  construed  in  pari  mor- 
teria^  and  the  whole  read  together,  and  construed  as  consti- 
tuting one  whole  entire  system  and  as  if  enacted  in  a  single 
act.  This  principle  has  been  fully  decided  by  the  Supreme 
Court,  in  The  People  ex  rel.  v.  Hazel  wood,  116  111.  319,  and 
the  cases  there  cited.  We  are  of  opinion  that  in  case  of  a 
city  as  that  of  Moline,  situated  with  reference  to  the  town 
as  it  is  under  the  sections  of  the  statute  above  quoted,  it, 
having  3,000  inhabitants  or  over,  has  the  legal  right  to  ap- 
point its  poormaster,  fix  and  approve  his  official  bond,  not- 
withstanding it  may  have  over  4,000  inhabitants,  and  that 
section  18  of  the  pauper  act  only  applies  to  ordinary  towns 
having  4,000  inhabitants  or  over,  not  situate  as  the  town  and 
city  of  Moline  are.  There  might  be  a  construction  placed 
upon  the  different  sections  quoted  which  would  give  the 
board  of  supervisors  the  right  to  appoint  the  poormaster 
for  the  city  and  town  of  Moline,  after  it  reached  in  popula- 
tion the  number  of  4,000,  leaving  to  the  city  of  Moline  the 
right  to  appoint  the  poormaster  while  it  had  the  popu- 
lation between  3,000  and  4,000,  but  we  think  this  would  be 
an  unnatural  and  strained  construction  and  not  warranted 
bv  the  reason  of  the  case. 

The  remaining  question  in  the  case  is  \vhether  the  board 
of  supervisors  had  any  power  or  duty  to  fix  or  approve  the 
relator's  official  bond.    We  are  inclined  to  think  it  had  not. 
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If  it  had  any  such  right  it  must  have  acquired  it  under  sec- 
tion 18  of  the  pau]3er  act  above  quoted,  which  allows  it  to 
appoint  a  poormaster  in  a  certain  grade  of  townships  and 
fix  the  bond  and  approve  the  security,  the  bond  in  that  in- 
stance being  required  to  be  executed  to  the  county. 

But  that  requirement  and  provision  apparently  extends  to 
no  other  case.  Holding  as  we  do  that  that  section  does  not 
apply  to  the  city  and  town  of  Moline,  which  are  the  same, 
we  can  not  see  wherein  there  is  any  provision  of  the  statute 
that  requires  the  poormaster  appointed  by  the  city  council 
of  Moline  to  execute  a  bond  payable  to  the  county,  or  the 
board  of  supervisors  to  approve  it.  In  all  ordinary  eases  the 
supervisors  are  ex-officio  poormasters  and  the  supervisor  is 
only  required  to  execute  an  official  bond  to  the  town  which 
is  approved  by  the  town  clerk,  no  bond  being  required  to  be 
given  as^overseer  of  the  poor  or  poormaster.  In  such  case 
w^e  suppose  his  bond  would  cover  any  defalcation  in  the  per. 
formance  of  his  duties  as  overseer  of  the  poor.  But  in  the 
case  of  the  city  and  town  of  Moline,  the  offices  of  supervisor 
and  poormaster  being  separated,  it  would  seem  within  the 
spirit  of  the  statute  that  the  poormaster  should  give  a  bond 
to  the  town  of  Moline  conditioned  for  the  faithful  discharge 
of  his  duties,  although  there  is  no  express  provision  of  the 
statute  requiring  him  to  do  so;  though  we  will  not  decide 
more  than  that  the  board  of  supervisors  are  not  the  proper 
parties  to  approve  it.  •  In  such  case,  then,  the  city  clerk,  who 
takes  the  place  of  the  town  clerk,  should  approve  the  bond. 
Therefore  we  hold  that  the  board  of  supervisors  bad  nothing 
to  do  with  the  case,  either  to  appoint  the  poormaster  or  to 
approve  the  security  of  his  official  bond.  There  are  a  num- 
ber of  other  questions  raised  by  plaintiff  in  error  but  in  the 
view  we  take  of  the  case  it  is  not  necessary  to  notice  them. 

The  court  below,  however,  ordered  a  peremptory  w'rit  of 
m<andamus  compelling  the  board  of  supervisors  to  approve 
the  securitv  on  the  official  bond  of  the  relator  tendered  to  it 
by  him.  We  think  the  court  erred  in  so  doing.  The 
judgment  of  the  Circuit  Court  is  therefore  reversed  and  the 
cause  remanded. 
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1.  Instructions — Liability  of  Parent  for  the  Debt  of  a  Child. — An  in- 
struction which  8t  ites  that  if  the  jury  believe  from  the  evidence  that  the 
plaintiff  sold  the  minor  child  of  the  defendant  articles  of  clothing,  and 
that  the  same  were  necessaries  suitable  to  the  condition  of  said  child,  and 
that  the  defendant  authorized  the  plaintiff  to  sell  and  furnish  her  minor 
child  with  goods  on  her  credit,  by  either  direct  instructions  or  by  cir- 
cumstances which  would  lead  a  reasonable  nhin  to  infer  that  the  defendant 
would  pay  for  the  goods,  tlien  the  verdict  must  be  for  plaintiff,  is 
erroneous.  Pai'ents  often  pay  debts  improvidently  made  by  children 
when  there  is  no  legal  obligation  to  do  so.  It  is  sometimes  done  from  a 
spirit  of  pride  and  sometimes  to  prevent  unpleasant  consequences;  under 
biich  circumstances  a  reaiK>nable  man  might  infer  that  a  parent  would 

2.  Parent  and  Child — Parenfs  Liability.  — Where  a  child  resides  away 
from  home  without  the  consent  of  its  parent,  in  order  to  hold  the  parent 
for  goods  furnished,  an  express  promise  must  be  proven  or  the  facts  and 
circumstances  must  be-  such  that  a  promise  can  be  inferred. 
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Memorandnni. — Assumpsit.  Appeal  from  the  Circuit  Court  of  Knox 
County;  the  Hon.  Arthur  A.  Smith,  Judge,  presiding.  Heard  in  this 
court  at  the  May  tenn,  1893.     Opinion  filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  J.    A.   McKenzie   and   Prince  & 

Welsh,  Atporneys. 

There  must  be,  in  order  to  bind  the  parent,  an  express 
promise  proven,  or  the  facts  and  circumstances  must  be  such 
that  a  promise  can  be  inferred.  Hunt  v.  Thompson,  3 
Scam.  179;  McMillen  v.  Lee,  78  111.  443;  Schnuckle  v.  Bier- 
man,  89  111.  454;  Gotts  v.  Clark,  78  111.  229;  Murphy  v.  Ot- 
tenheimer,  84  III.  39;  Allen  v.  Jacobi,  14  Brad.  277. 

J.  L.  Welles,  attorney  for  appellees. 


Opinion  of  the  Court,  IIarker,  P.  J. 
This  suit  w<as  commenced  before  a  justice  of  the  peace  by 
api)ellees  to  recover  for  goods  furnished  appellant's  minor 
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daughter  while  the  latter,  without  consent  of  appellant,  was 
residing  away  from  home.  There  was  a  trial  and  judgment 
before  the  justice,  and  an  appeal  taken  to  the  Circuit  Court. 
A  trial  there  resulted  in  a  verdict  and  judgment  in  favor  of 
appellees  for  $11.  An  appeal  was  prosecuted  to  this  court 
and  the  judgment  reversed  because  of  an  erroneous  instruc- 
tion.   Miller  v.  Davis  &  McKinney,  45  111.  App.  447. 

For  a  statement  of  the  facts  we  refer  to  the  opinion  there 
reported. 

The  case  was  tried  after  being  remanded  by  us,  and  a 
verdict  and  judgment  rendered  in  favor  of  appellees  for 
$21.80.  It  is  plain  from  the  evidence  that  the  goods  were 
obtained  without  the  consent  or  knowledge  of  appellant. 
A  recovery  was  sought  at  the  last  trial  because  appellant,  a 
few  years  before  the  goods  were  furnished  the  daughter, 
told  one  of  the  appellees  that  whatever  her  children  should 
get  at  their  store  she  would  pay  for,  being  satisfied,  as  she 
said,  that  they  would  get  nothing  not  needed  by  them; 
Ap])ellant  denied  making  such  statement. 

Much  as  we  dislike  to  disturb  the  judgment,  because  of 
the  insignificant  sum  recovered  and  the  unim|K)rtance  of 
the  question  involved,  we  are  compelled  to  do  so,  because  of 
the  following  erroneous  instructions  given  for  the  plaintiffs: 

1.  The  court  instructs  the  jury  that  if  they  believe  from  the 
preponderance  of  the  evidence  that  the  plaintiffs  sold  the 
minor  child  of  the  defendant  certain  articles  of  clothing  and 
that  the  same  were  necessaries  suitable  to  the  condition  of  said 
minor  child,  and  if  they  further  believe  from  the  evidence 
that  the  defendant  authorized  plaintiff  to  sell  and  furnish 
her  minor  children  with  goods  on  her  credit  by  either  direct 
instructions  or  by  circumstances  which  would  lead  a  reason- 
able man  to  infer  that  the  defendant  would  pay  for  said 
goods,  tlien  your  verdict  must  be  for  plaintiffs  for  the  amount 
proven  to  be  due. 

Where  the  child  resides  from  home  without  the  consent 
of  the  parent,  in  order  to  hold  the  parent  for  goods  furnished, 
an  express  promise  must  be  proven  or  the  facts  and  circum- 
stances must  be  such  that  a  promise  can  be  inferred.   There 
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is  a  difference  between  circumstances  from  which  a  promise 
may  be  inferred  and  circumstances  that  would  lead  a  reason- 
able man  to  believe  the  goods  would  be  paid  for.  Parents 
often  pay  debts  im providently  made  by  children  when  there 
is  no  legal  obligation  to  do  so.  It  is  sometimes  done  from 
a  spirit  of  pride  and  sometimes  to  prevent  unpleasant  conse-  r 

quences  following  the  child.  Under  such  circumstances  a 
reasonable  man  would  be  led  to  infer  that  the  parent  would 

pay. 

"We  see  no  other  substantial  error!. 
Eeversed  and  remanded. 


Balcom  y.  Michels. 

1.  Cliaracter — An  Action  for  Slander. — Where  a  plaintiffs  character 
is  attacked  by  evidence  under  a  plea  of  justification,  showing  that  the 
plaintifif  has  committed  a  crime,  and  casting  upon  him  an  imputation  of 
dishonesty,  it  is  competent  for  him  to  show,  if  he  can,  that  he  has  sus- 
tained a  good  character  for  honesty  in  the  community  where  he  has 
lived. 

2.  Instructions — Character  in  Actions  of  Slander. — In  an  action  for 
slander  it  is  error  to  refuse  to  instruct  the  jury  that  evidence  of  the 
plaintifiTs  general  reputation  as  a  law  abiding  citizen  is  only  intended  in 
mitigation  of  damages,  and  not  as  an  imj[>eachment  of  his  character  for 
honesty  and  integrity. 

Memorandum. — Action  for  slander.  Appeal  from  the  Circuit  Court 
of  De  Kalb  County;  the  Hon.  Charles  Kelx.um,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893.  Opinion  filed  December  12, 
1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Jones  &  Rogers,  attorneys  for  appellant. 

Carnes  &  DuNTON,  attorneys  for  appellee. 

Opinion  of  the  Court,  Harker,  J.  P. 

This  is  an  action  on  the  case  for  slander,  brought  by  ap- 
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pellant  against  appellee  for  publishing  that  appellant  had 
stolen  appellee's  chickens.  To  the  declaration  the  general 
issue  and  a  plea  of  justification  were  filed.  Under  the  first 
plea  it  was  shown  in  mitigation  of  damages,  by  a  large 
number  of  witnesses,  that  the  plaintiff's  general  reputation 
as  a  law-abiding  citizen  was  bad.  The  defendant  also  intro- 
duced proof  in  support  of  his  plea  of  justification.  The 
plaintiff  introduced  witnesses  in  rebuttal  and  att^mptM  to 
show  that  his  general  reputation  for  honesty  and  integrity 
in  the  community  where  he  lived  was  good,  but  the  court 
sustained  objections  to  such  testimony,  and  would  not  allow 
the  plaintiff  to  make  the  proof.  In  this  the  court  erred. 
The  plaintiff  was  entitled  to  have  this  testimony  heard  for 
the  purpose  of  meeting  the  proof  made  by  the  defendant 
that  his  general  reputation  as  a  law-abiding  citizen  was  bad 
in  mitigation  of  damages,  and  also  to  meet  the  proof  offered 
by  the  defendant  in  support  of  his  plea  of  justification. 
Stowell  V.  Beagle,  79  111.  529;  Harbison  v.  Shook,  41 
111.  141. 

The  error  is  not  trivial  or  merely  technical  as  contended 
by  appellee.  Wherever  a  plaintiff's  character  is  attacked 
by  introducing  evidence  under  a  plea  of  justification,  show- 
ing that  plaintiff  has  committed  a  crime  and  casting  uJ)on 
him  an  imputation  of  dishonesty,  it  is  highly  important  for 
him  to  show,  if  he  can,  that  he  has  sustained  a  good  charac- 
ter for  honesty  in  the  community  where  he  has  lived.  The 
court  refused  the  following  instruction:  "  You  are  further 
instructed  that  evidence  of  plaintiff's  general  reputation  as 
to  his  being  a  law-abiding  citizen  is  only  intended  in  miti- 
gation of  damages,  and  is  not  impeachment  of  plaLntifTs 
character  for  honesty  and  integrity,  and  that  plaintiffs 
character  for  honesty  and  integrity  is  presumed  to  be  good.'' 
This  instruction  violated  no  rule  of  law,  and  was  applicable 
to  the  evidence. 

We  refrain  from  expressing  any  opinion  as  to  the  werits 
of  the  controversy,  as  the  case  must  be  submitted  to  smotber 
jury.     For    the    errors  indicated,  the  judgment  will  be 
reversed,  and  the  cause  remanded. 
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City  of  Joliet  r.  Kate  McCraney. 

1.  Notice — Defects  in  Sideicalks. — The  superintendent  of  streets  in 
a  city  was  informed  that  a  sidewalk  was  in  an  unsafe  condition  by  one 
of  liis  assistants  a  short  time  before  the  occurrence  of  an  accident 
resulting  in  an  injury,  and  in  ample  time  to  have  repaired  it.  It  was 
held,  tlxat  the  notice  to  the  city  was  suflHcient. 

2.  Instructions — Notice  of  Defects  in  Sideicalks. — An  instruction 
which  states  that,  if  a  city  had  no  actual  notice  of  defects  in  a  side- 
walk, and  that  it  was  in  such  a  condition  as  to  appear  safe  and  free 
from  defects  to  those  having  occasion  to  pass  over  it,  the  city  would  not 
be  liable,  is  erroneous  and  properly  refuse<i.  It  is  tlie  duty  of  a  city  to 
use  reasonable  care  in  discovering  defects  in  its  sidewalks,  and  to  repair 
them. 

3.  Notice — Of  Defects  in  Sideicalks — When  Inferred. — A  city,  having 
actual  notice  of  the  building  of  a  sidewalk,  will  be  held  to  know  how 
long  it  has  been  built,  and  of  its  tendency  to  decay.  Reasonable  pru- 
dence requires  that  a  wooden  sidewalk,  which  has  been  built  eight  or 
nine  years,  should  be  examined  occasionally,  to  see  if  it  is  in  a  safe  con- 
dition, and  if  it  appears  that  such  an  examination  would  have  disclosed 
defects,  a  jury  may  reasonably  infer  notice,  even  when  no  actual  notice 
is  shown. 

4.  Damages — When  Excessive. — The  question  of  damages  is  one  pe- 
culiarly within  the  province  of  the  jury,  after  hearing  the  evidence,  and 
unless  it  appears  that  they  have  been  governed  by  passion  or  prejudice, 
the  Appellate  Court  will  not  interfere  with  the  verdict. 

Memorandnm. — ^Trespass  on  the  case  for  injuries  resulting  from  a 
defective  sidewalk.  Appeal  from  the  Circuit  Court  of  Will  County;  the 
Hon.  DORRANCE  DiBBEL,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1893,  and  affirmed.    Oi>inion  filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  John  W.  D'Arcy,  Attorney. 

It  is  well  settled  la^v  in  this  State  that  before  a  municipal 
corporation  can  be  held  liable  for  damages  resulting  from  a 
defective  sidewalk,  there  must  be  actual  notice  to  the  cor- 
poration of  the  defect,  or  it  ,must  have  existed  a  suflBcient 
length  of  time  to  have  enabled  the  corporation,  by  the 
exercise  of  reasonable  diligence,  to  make  discovery  and 
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remedy  the  defect.  Dillon  on  Municipal  Corporations,  Sec. 
790;  Chicago  v.  Murphy,  84  111.  224;  Chicago  v.  Stearns, 
105  ni.  554;  Dewey  v.  Detroit,  15  Mich.  307;  Joliet  v. 
Walker,  7  Brad.  267;  Chicago  v.  McCarthy,  75  111.  602; 
Chicago  V.  llerz,  87  111.  541. 

Appellee's  Brief,  J.  L.  O'Donnell,  and  Mears  &  Sprague, 

Attorneys. 

Express  notice  was  given  to  the  superintendent  of  streets 
by  the  assistant  superintendent  of  streets,  who,  in  our  opin- 
ion, might  well  charge  the  city  by  his  own  knowledge  of  the 
defect.  The  proof  of  this  express  notice  is  uncontradicted. 
The  fact  that  the  material  of  which  the  sidewalk  was  com- 
posed, had  in  the  course  of  time  become  destroyed  by  natural 
decay,  would  alone  constitute  implied  notice  to  the  city. 
City  of  Aurora  v.  Hillman,  90  111.  61. 

Opinion  op  the  Court,  Lacey,  J. 

On  the  13th  of  July,  1890,  between  six  and  seven  o'clock, 
the  appellee,  Mr.  Edward  Comiskey  and  a  daughter  of  appel- 
lee were  walking  along  on  the  sidewalk,  between  Wash- 
ington and  LaFayette  streets,  on  the  east  side  of  Des  Plaines 
street,  Joliet,  abreast,  the  two  ladies  on  the  inside  and 
Mr.  Comiskey  on  the  outside,  and  a  little  girl  was  walking 
about  a  half  step  behind  them.  Comiskey  stepped  on  a 
plank  of  the  sidewalk  and  the  other  end  of  it  tipped 
up  and  the  appellee  being  on  that  end  got  her  foot  in  the 
hole  and  he  lost  his  balance,  let  go  of  the  plank,  and  it  came 
down  on  appellee's  leg,  and  she  fell  over  against  the  fence ; 
the  nails  of  the  plank  were  rusted  away;  the  sidewalk  was 
in  bad  condition ;  it  was  not  easy  to  see  it  by  one  walking 
along,  but  the  stringers  were  rotten,  and  the  boards  in  the 
sidewalk  loose.  This  suit  was  brought  in  an  action  of  tres- 
pass on  the  case,  by  appellee,  to  recover  damages  for  the 
injuries  received.  The  declaration  charges  the  defendant 
with  wrongfully  and  negligently  suffering  its  sidewalks, 
under  its  charge  and  control,  to  be  and  remain  in  bad 
and  unsafe  condition,  and  divers  planks  wherewith  the  said 
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walk  was  laid  being  insecure  and  unfastened,  by  means 

thereof,  the  plaintiff,  who  was  then  and  there  passing  along 

upo;i  the  sidewalk,  and  while  in  the  exercise  of  due  care 

and  caution,  accidentally  tripped  and  stumbled  upon  and 

against  one  of  the  unfastened  and  insecure  planks  of  the 

walk,  etc.,  and  was  injured,  setting  the  damages  at  $5,000. 

Upon  a  trial  the  jury  found  in  favor  of  the  plaintiff,  and  ^| 

assessed  her  damages  at  $2,500.     Motion   was  made  by 

appellant  for  a  new  trial,  which  was  overruled  by  the  court, 

and  judgment  rendered  against  the  city  for  the  amount 

of  the  verdict  and  costs.     From  this  judgment  this  appeal 

is  prosecuted.     The  grounds  urged  for  reversal,  are,  that  the 

citv  had  no  notice  of  the  unsafe  condition  of  the  sidewalk ; 

that  it  had  used  all  reasonable  care  and  caution  to  keep  the 

same  in  repair ;  that  the  court  erred  in  refusing  to  give  the 

appellant's  eighteenth  refused   instruction ;   and   that  the 

damages  were  excessive.    The  evidence  tended  very  strongly 

to  show  that  the  sidewalk  was  an  old  one,  made  out  of  pine 

boards  laid  transversely  across  four  4x4  stringers,  laid  on 

the  ground ;  that  it  was  eight  or  nine  years  old,  and  that 

the  planks  and  stringers  had  become  decayed  an(J  rotten,  so 

that  they  would  not  hold  a  nail,  and  that  it  was  in  an  unsafe 

condition ;  and  the  evidence  also  tended  to  sliow  that  the 

superintendent  of  streets  of  the  city  was  informed  of  its 

condition,  by  the  assistant  superintendent,  a  short  time  before 

the  accident,  but  in  ample  time  for  the  city  to  have  repaired 

it,  and  nothing  was  done  in  that  particular. 

The  jury  were  clearly  justified  from  the  evidence  in  find- 
ino:  that  the  sidewalk  was  in  an  unsafe  condition  and  that 
the  city  had  ample  notice  of  it  in  time  to  have  repaired  it. 
As  to  the  refused  instruction  eighteen,  we  think  the  court 
properly  refused  it.  It  would  have  been  error  to  have  given 
it;  for  it  laid  down  an  improper  rule  of  law  whereby  the  city 
would  be  excused  from  discovering  its  defects  and  repairing 
the  walk.  In  substance  it  instructed  the  jury  that  if  the 
city  had  no  actual  notice  of  the  defects  in  the  sidewalk,  and 
that  it  was  in  such  condition  that  it  appeared  to  be  safe  and 
free  from  defect  to  those  who  had  occasion  frequently  to 
pass  over  it,  then  the  city  would  be  excused  and  the  jury 
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would  find  for  the  defendant.  This  does  not  announce  the 
proper  rule.  It  was  the  duty  of  the  city  to  use  reasonable 
care  and  caution  in  discovering  defects  in  the  sidewalks  and 
to  repair  them.  Such  a  duty  does  not  devolve  on  a  mere 
l)asser  by.  When  the  city  had  actual  notice  of  the  building 
of  the  sidewalk,  it  must  be  held  to  know  how  long  it  had 
been  built,  and  reasonable  prudence  would  seem  to  require 
that  when  a  wooden  sidewalk  had  been  built  eight  or  nine 
years  that  it  would  examine  it  occasionally  to  see  if  it  were 
safe.  If  such  an  examination  had  been  made,  the  defect 
would  have  been  discovered,  and  the  jury  might  reasonably 
infer  from  the  evidence,  notice  to  the  city,  on  account  of  the 
sidewalk  having  been  in  a  defective  condition  such  a  length 
of  time  as  that  the  city  should  be  held  to  notice,  even  though 
no  actual  knowledge  of  its  condition  be  shown.  The  twelfth 
instruction  given  on  behalf  of  the  appellant  laid  down  the 
proper  rule  as  regards  the  notice  on  the  part  of  the  city, 
actual  or  constructive,  and  was  all  that  the  api)ellant  had  a 
right  to  ask.  The  remaining  question  is  the  one  as  to  excess 
of  damages.  That  was  a  question  peculiarh'-  for  the  jury 
after  hearing  the  evidence,  and  unless  it  appeared  to  have 
been  governed  by  passion  or  prejudice,  this  court  has  no 
riffht  to  interfere.  The  evidence  tended  to  show  that  before 
the  accident  appellee  was  a  well  and  hearty  woman  and  the 
mother  of  eight  children,  kept  a  boarding  house,  and  thereby 
supported  herself  and  family  without  assistance.  At  the 
trial,  she  had  suffered  since  the  accident  great  ])ain  and  was 
disabled  from  work,  being  a  period  of  about  three  years. 
The  evidence  also  showed  an  injury  to  the  shin  bone  caused 
by  the  fall  and  that  it  had  developed  into  a  necrosis.  The 
bone  decayed  and  pieces  came  out  of  the  wound,  abscesses 
formed  on  the  back  of  the  leg  inside  of  the  knee  cap  and  (lis- 
charged  offensive  matter;  the  appellee  was  prematurely  dis- 
abled with  no  prospects  of  recovery.  We  can  not  therefore 
say  that  the  jury  was  not  justified  in  rendering  the  verdict 
tliat  it  did.  The  record  is  peculiarly  clear  from  error,  in 
fact,  we  see  no  legitimate  defense  the  appellant  can  make 
to  the  action,  or  any  error  that  the  court  below  committed. 
The  judgment  is  therefore  afiirmed. 
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Monmonth    Mining    and    Manufacturing    Company   t. 

Regmier. 

1.  Surveys  and  Plats— Mines.— The  object  of  Sec.  2,  Chap.  94,  R.  S., 
entitled  mines,  is  to  obtain  evidence  as  to  whether  mining  operations 
are  b^ing  carried  on  under  or  on  the  premises  of  an  adjacent  owner. 
When  this  object  is  attained  the  duties  of  the  surveyor  or  appointee 
of  the  court  ceases.  The  surveyor  may  be  a  witness  and  make  a  plat 
explanatory  of  his  survey,  and  the  owner  may  introduce  in  connection 
the  oath  of  a  witness  showing  its  accuracy  the  same  as  other  plats  ai*e 
introduced  in  evidence. 

2.  Plats  and  Reports  of  Survey— Admissibility  in  Evidence. — When 
a  person  is  appointed  under  Sec.  2  of  Chap.  94,  entitled  **  An  Act  to 
Revise  the  Law  in  Relation  to  Mines"  by  the  court,  to  make  examina- 
tions and  surveys  for  the  purpose  of  ascertaining  whether  the  mine  is 
being  worked  upon  the  land  of  an  adjacent  owner,  the  plat,  without 
proof  of  its  correctness,  much  less  a  report  of  the  surveyor  of  what  he 
may  choose  to  state  in  it,  is  not  admissible  in  evidence. 

3.  Statutes — Construction  of  Mines,  Surveys  and  Plats. — Tlie  statute 
authorizing  a  survey  of  lands  adjacent  to  mines  upon  a  complaint  being 
made,  simply  gives  legal  authority  to  go  upon  the  premises  and  make 
the  survey,  which  otherwise  would  be  a  trespass.  The  proceedings  are 
in  the  nature  of  a  search  warrant.  It  requires  no  record,  plat  or  report 
to  be  made  of  such  survey,  and  if  the  same  are  made  they  are  not  ad- 
missible in  evidence  without  proof  of  their  accuracy. 

4.  Da  mages —  Trespass — Min  ing  under  the  Premises  of  Another,  etc.  — 
In  an  action  for  damages  resulting  from  the  defendant's  mining  under 
the  plaintifTs  premises  the  damage  must  be  confined  to  the  direct  results 
of  the  wrongful  acts  and  must  not  include  elements  of  other  causes. 

Memoraiidnm. — Action  for  trespass.  Appeal  from  the  Circuit  Court 
of  Warren  County;  the  Hon.  John  J,  Glenn,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1893.     Opinion  filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

KiRKPATRicK  &  Alexander,  attorneys  for  appellant. 

Matthews  &  Peacock  and  Grier  &  Stewart,  attorneys 
for  appellee. 

Opinion  of  the  Court,  Lacey,  J. 

The  appellee  recovered  judgment  in  the  court  below 
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against  the  appellant  in  an  action  of  trespass  in  the  sum  of 
$778.10  for  mining  under  the  surface  of  appellee's  land,  clay 
earth  and  sand  rock  and  other  substances  used  by  it  in  the 
manufacture  of  sewer  and  drain  pipe  and  tile  and  other 
articles  of  manufacture,  which  mining  was  carried  on  from 
appellant's  mining  premises  adjoining  those  of  appellee  and 
was  done  from  an  underoround  shaft  on  the  f orraer*s  land  hv 
means  of  a  drift  or  shaft  which  carried  the  miners  into  and 
upon  the  land  of  the  appellee,  where  mining  operations 
were  carried  on  to  a  large  extent  and  large  quantities  of 
clay  and  sand  rock  removed  from  the  latter's  premises  which 
was  claimed  to  be  of  great  value.  It  is  also  charged  in  the 
second  count  of  the  declaration  that  the  appellee's  well  was 
caused  to  dry  up  by  reason  of  the  mining  o|)erations  carried 
on  under  his  premises  and  under  the  well  so  that  the  same 
became  worthless,  etc.  The  excavation  underneath  tlie 
appellee's  premises  was  about  ninety  feet  from  the  surface; 
there  was  a  vein  of  coal  about  twenty-two  to  twenty-six 
inches  thick  about  fifty  feet  down  from  the  surface  and  the 
well  in  question  was  about  thirty-five  feet  deep.  The  well, 
claimed  to  have  been  injured,  was  at  the  dwelling  house  of 
appellee.  There  were  two  disputed  questions  tried  before 
the"  jury :  1,  whether  appellant  had  mined  the  appellee's 
land  as  charged  in  the  declaration  and  to  what  extent;  2, 
was  the  mine  under  appellant's  well  and  did  it  drain  the 
water  from  it  and  dry  it  up  as  claimed. 

Prior  to  the  commencement  of  the  suit  the  appellee  had 
made  petition  to  the  judge  of  the  Circuit  Court  for  the 
purpose  of  having  a  survey  and  examination  made  of  the 
mine  by  some  com])etent  person  to  be  appointed  by  the 
judge  to  ascertain  if  the  mine  was  being  worked  on  the  prem- 
ises of  the  petitioner.  The  judge  in  accordance  with  the 
statute,  Sec.  2,  Ch.  94  R.  S.,  appointed  one  T.  S.  McCIanahaa 
to  make  the  survey.  The  latter  made  it  accordinfflv  and 
made  a  plat  of  his  survey  and  report  to  the  judge  in  writing, 
accompanying  the  plat,  of  his  acts  and  drawings  in  the  prem- 
ises, giving  in  his  report  a  detailed  account  of  the  extent  of 
the  mining  operations  under  appellee's  land,  which  plat  was 
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filed  in  the  circuit  clerk^s  office  and  approved  by  the  court. 
This  report  the  appellee  offered  in  evidence,  to  which  the 
appellant  objected.  The  court  overruled  the  objection  and 
admitted  it,  to  which  proper  exception  was  taken.  In  this 
we  think  the  court  erred.  The  object  of  the  statute  is  to 
obtain  evidence  as  to  whether  mining  operations  are  being 
carried  on  under  or  on  the  petitioner's  premises.  When  this 
object  is  attained  the  duties  of  the  surveyor  or  appointee  of 
the  court  ceases.  The  surveyor  may  be  a  witness  in  the 
case  and  make  a  plat  explanatory  of  his  survey  and  appellee 
mav  introduce  it  in  evidence  in  connection  with  the  oath  of 
a  witness  testifying  to  its  accuracy  the  same  as  other  plats 
are  introduced  in  evidence.  The  plat  itself,  without  proof, 
much  less  a  report  by  the  surveyor  of  what  he  may  choose 
to  state  in  it,  is  not  admissible.  It  will  be  observed  by  read- 
ing the  statute  that  the  petitioner  may  make  his  petition 
under  oath  to  the  circuit  judge,  not  the  court,  for  the  appoint- 
ment of  the  surveyor,  no  notice  being  required  of  such  in- 
tended application  to  any  one;  thereupon  the  judge  appoints 
the  surveyor,  who  makes  the  survey  under  sanction  and  pro- 
tection of  the  law.  The  statute  simply  gives  legal  authority 
to  make  the  survey  and  to  go  into  the  mine  owner's  premises, 
while  otherwise  it  would  be  a  trespass.  It  is  in  the  nature 
of  a  search  warrant.  The  statute  requires  no  record  to  be 
made  of  the  survey,  nor  that  a  plat  thereof  and  report  be 
made  in  writing,  or  report  made  to  either  the  circuit  judge 
or  court,  neither  that  any  such  report  be  admissible  in  evi- 
dence. The  duties  of  the  circuit  judge  end  upon  the  appoint- 
ment of  the  surveyor,  unless  it  be  necessary  to  proceed  against 
him  for  non-performance  of  duty  by  way  of  contempt  of 
court.  Clearly  we  think  this  plat  and  report  were  incompe- 
tent and  should  have  been  excluded;  nor  can  we  see  that  it 
did  no  harm,  as  is  suggested  by  counsel  for  appellee,  for  the 
reason  that  the  surveyor  also  gave  oral  evidence  to  the  same 
matters,  and  especially  as  the  survey  and  report  carried  with 
them  apparent  additional  force  and  were  well  calculated  to 
have  controlling  weight  with  the  jury. 
It  appears  to  us  from  what  the  evidence  fairly  shows  that 
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the  jury  must  have  allowed  in  its  verdict  at  least   $300 
for  damages  to  appellee  for  drying  up  his  well.    This,  we 
think,  was  manifestly  against  the  weight  of  the  evidence. 
The  well  failed  of  its  water,  it  is  true,  after  the  mining 
operations  nnder  or  near  it,  but  it  was  a  very  dry  season, 
and  there  had  been  a  succession  of  dry  seasons  for  several 
years,  and  many  wells  similarly  situated  in  that  neighbor- 
hood had  failed  in  like  manner.     And  at  least  another  well 
under  which  the  mine  had  been  run,  and  a  large  artificial 
pond  also  mined  under,  were  unaffected  by  the  mine.  Appel- 
lee's well,  after  rains  came  again,  had  a  supply  of  water. 
The  clay  above  the  mine  under  the  well  seemed  to  be  im- 
pervious to  water,  and  there  was  a  vein  of  coal  also  water- 
tight between  the  bottom  of  the  well  and  the  mine.    It  does 
not  seem  reasonable  that  the  digging  of  the  mine  drained 
the  well.     It  is  the  merest   conjecture  that   it   failed  on 
account  of  the  digging  of  the  mine,  even  if  it  was  excavateil 
under  it. 

We  see  no  other  reversible  error  in  the  record.  The 
judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 


154s      9 


4U 

09 


888 
^  65 


Niagara  Ins.  Co.  y.  Bishop. 

1.  Insurance — Appraisement  Clauses-Condition  Precedent, — ^Whore 
an  appraisal  clause  in  a  contract  of  insurance  provided  that  in  the  event 
of  a  disagreement  as  to  the  amount  of  loss  between  the  insuiBr  and  the 
insured,  the  loss  should  be  ascertained  by  two  disinterested  appraisers, 
the  insured  and  the  company  each  delecting  one,  who  were  first  to  select 
an  umpire,  with  power  to  decide  any  difference  between  them,  it  was 
held  that  the  provision  was  legal  and  that  a  compliance  therewith  was  a 
condition  precedent  to  the  bringing  of  the  suit  to  recover  damages  for  a 
loss  \mder  the  policy. 

2.  Insurance-^ Sixty  Days  Limitation, — A  clause  in  a  policy  of  insur- 
ance, providing  that  no  loss  shall  become  payable  \mtil  sixty  days  after 
the  making  of  the  appraiser's  award,  where  an  appraisal  is  required  under 
the  terms  of  the  policy,  is  a  legal  limitation,  and  a  compliance  therewith 
is  a  condition  precedent  to  the  bringing  of  the  suit  upon  the  policy. 
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1  Insurance — Refponsibilitff  for  Neglect  of  Appri 
unJpT  a,  policy  of  insunmc*  ctmtaininga  provision  that  i 
■liHiKT'^'nfnt  as  to  the  amount  of  the  Ions,  it  should  be 
tvo  disinterested  appraisers,  and  a  \o»  occurring,  the  p 
able  to  figree,  eacli  selected  an  appraiser  under  the  <x 
policy  to  make  an  estimate  for  them,  who  entered  upon 
of  their  duties,  but  were  unable  to  agree,  and  having  fa 
fto  umpire,  the  proceedinga  were  abandoned,  it  %ttt» 
nsponsihUity  of  the  case  was  upon  the  party  represen 
praiser  who  neglected  hie  duty. 

4,  laaumtMe^Duty  of  Appraisera  under  the  Policy 
icy  of  insurance  contained  a  clause  that  in  the  event  of 
as  U)  the  amount  of  loss,  the  amount  should  be  ascertaim 
leresled  uppraisers,  aa  a  condition  precedent  to  bringing 
poiii'v,  the  appraisei-s,  when  appointed,  stand  for  the  pa 
them;  if  either  improperly  neglects  his  duty,  the  party  j 
is  responsible  for  mich  neglect.  If  either  insists  upo 
requirements  which  have  the  effect  to  defeat  the  appraisi 
ifl  responsible  therefor;  and  in  case  the  appraiser  represe: 
ante  company  acts  in  such  bad  faith  aa  to  jireveut  an  acC' 
the  appraisal  within  a  reasonable  time,  the  insured  is 
further  compliance  with  the  provisions  of  the  policy  ani 
suit  for  the  loss  at  once. 

5.  Practice. — Admission  of  Eeiiienee  m  Trials  bg  ti 
importance  ia  attached  to  the  improper  admission  of  evii 
cause  is  tried  by  the  court.  In  such  cases  it  is  usual  to 
offered  in  proof  more  freely  than  in  cades  of  the  trial  befi 


Memormadain.— Action  on  policy  of  insurance.  Appei 
cuitCourtof  Kane  County;  the  Hon.  Henry  B.  Wilus,  Ji 
Heard  in  this  court  at  the  May  term,  A.  D.  1803,  and  affi 
Bled  December  13, 1893. 

Appellant's  Brief,  Padejj  &  Gridlet,  Attow 
L,  Paddock,  of  Counsel. 
"While,  however,  it  is  perfectly  well  setth 
agreement  that  contemplates  the  exclusioa  of  i 
party  from  a  suit  at  law  is  invalid,  there  se 
doubt  that  any  agreement  as  to  the  raofle  of  at 
of  settling  the  amount  of  loss,  or  the  time  for 
any  particuiars  of  that  nature  which  do  not  g 
of  the  action,  but  are  preliminary  in  aid  there 
stance,  an  agreement  that  at  the  trial  of  an  a^ 
not  be  lawful  for  either  party  to  enter  into  the 
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the  amount  of  the  loss,  but  that  it  shall  always  be  settled  by 
reference,  and  that  the  only  question  to  be  tried  at  law  shall 
be  tlie  right  to  recover,  is  valid.  A  distinction  is  made  be- 
tween an  agreement  to  refer  every  matter  in  dispute  to 
arbitration  and  one  to  pay  such  a  sum  as  the  damage  shall 
be  found  by  a  third  party  to  amount  to,  which  latter  oper- 
ates to  reduce  the  |X)licy  from  a  contract  to  pay  the  amount 
of  damage  absolutelj^,  and  to  substitute  the  arbitrator  for 
the  jury  to  ascertain  its  amounf  May  on  Insurance,  Sec. 
493.  See,  also,  Ostrander  on  Law  of  Fire  Insurance,  214. 
Burch  on  Fire  Insurance  Contract,  318;  Wood  on  Fire  In- 
surance. 

"  Such  a  stipulation,  not  ousting  the  Jurisdiction  of  the 
courts,  but  leaving  the  general  question  pf  liability  to  be 
judicially  determined,  and  simply  providing  a  reasonable 
method  of  estimating  and  ascertaining  the  amount  of  the 
loss,  is  unquestionably  valid,  according  to  the  uniform  cur- 
rent of  authority  in  England  and  in  this  country.  Scott  v. 
Avery,  5  H.  L.  Cas.  811;  Viney  v.  Bignold,  L.  K.  20,  Q.  B. 
Div.  172 ;  Delaware  &  H.  Canal  Co.  v.  Pennsylvania  Coal 
Co.,  50  N.  Y.  250;  Reed  v.  Wasliington  F.  &'m.  Ins.  Co., 
138  Mass.  572,  57G;  Wolf  v.  Liverpool  &  London  &  G.  Ins. 
Co.,  50  N.  J.  L.  453 ;  Hall  v.  Norwalk  Fire  Ins.  Co.,  57 
Conn.  105, 114.  The  case  comes  within  the  general  rule 
long  ago  laid  down  by  this  court :  '  Where  the  parties  in 
their  contract  fix  on  a  certain  mode  by  which  the  amount 
to  be  paid  shall  be  ascertained,  as  in  the  present  case,  the 
party  that  seeks  an  enforcement  of  the  agreement  must 
show  that  he  has  done  everytliing  on  his  part  which  could 
be  done  to  carry  it  into  effect. 

He  can  not  compel  the  payment  of  the  amount  claimed, 
unless  he  shall  procure  the  kind  of  evidence  required  by  the 
contract,  or  show  that  bv  time  or  accident  he  is  unable  to 
do  so.  United  States  v.  Robeson,  9  Pet.  319.*'*  Hamilton 
V.  Liverpool  &  L.  &  G.  Ins.  Co.,  136  U.  S.  242 ;  Martinsburg 
&  P.  R.  Co.  V.  March,  114  U.  S.  549. 

"  A  general  provision  that  all  disputes  which  may  arise 
in  the  execution  of  a  contract  shall  be  decided  by  arbitra- 
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tors,  will  not  be  allowed  to  deprive  the  courts  of  their  juris- 
diction, but  the  parties  to  a  contract  may  fix  on  any  mode 
they  may  think  fit  to  liquidate  damages,  in  their  own  nature 
unliquidated,  and  in  such  case  no  recovery  can  be  had  until 
the  prescribed  method  has  been  pursued,  or  some  valid  ex- 
cuse exists  for  not  pursuing  it."  Old  Saucelito  I^nd  and 
Dry  Dock  Co.  v.  Commercial  Union  Assurance  Co.,  66  Cal. 
253. 

''  When  it  is  agreed  that  no  suit  shall  be  maintained  until 
an  award  has  been  had,  fixing  the  amount  of  the  claim,  the 
agreement  will  be  respected  by  the  courts."  Adams  v.  In- 
surance Co.,  70  Cal.  198;  Carroll  v.  Girard  Fire  Ins.  Co.,  72 
Cal.  297. 

If  defendant  refused  compliance,  then  suit  could  be  brought 
against  it  immediately.  We  hold  the  agreement  reasonable 
and  legal.  It  is  sustained  bv  the  clear  w^eight  of  authoritv." 
Canal  Co.  v.  Coal  Co.,  50  N.  Y.  252;  Insurance  Co.  v.  Wolff 
(N.  J.),  14  Atl.  Rep.  561;  Dry  Dock  Co.  v.  Union  Assurance 
Co.,  66  Cal.  253;  Davenport  v.  Insurance  Co.,  10  Daly,  535; 
Gauche  v.  Insurance  Co.,  4  Woods,  102;  Carroll  v.  Insurance 
Co.,  13  Pile.  Rep.  805;  Holmes  v.  Richet,  5G/;al.  307;  Scott  v. 
Avery,  8  Welsh.  II.  &  G.  487;  Insurance  Co.  v.  Creighton, 
51  Ga.  95;  U.  S.  v.  Robeson,  9  Pet.  319;  Lovejoy  v»  Insur- 
ance Co.,  11  Ins.  Law  J.  180;  Wood  Ins.,  Sec.  493;  Gassei*  v. 
Sun. Fire  Office  (Minn.),  44  N.  W.  Rep.  '^52. 

"  The  arbitration  clause  was  a  barrier  to  recovery  at  law, 
without  proving  a  demand  for  arbitration  by  the  insured, 
and  a  refusal  or  neglect,  or  an  express  waiver."  Flaherty  v, 
Germania  Ins.  Co.,  1  W.  IST.  C.  352  (Pa.) 

'*  The  condition  of  the  policy  relating  to  the  ascertain- 
ment of  the  amount  of  loss  or  damage  is,  unless  w^aived, 
a  condition  precedent  to  the  right  of  ^)laintiff  to  recover." 
Eichner  v.  L.  &  L  &  G.  Ins.  Co.,  9  N.  Y,  Sup.  954 ;  see 
also  Scottish  Union  &  Natl.  Ins.  Co.  v.  Clancy,  8  S.  W,  Rep. 
(Texas)  030 ;  Smith  v.  Briggs,  3  Denio  73 ;  McMahon  v.  N. 
Y.  &  Erie  R,  R  Co.,  20- N.  Y.  403;  Ilerrick  v.  Belknap,  27 
Vt.  073;  Strong  on  Eq.  Jur.,  Sec.  1457a;  Scott  v.  Corpora- 
tion of  Liverpool,  3  De  Gcx  &  J.  344;  Brown  v.  Overbury, 
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11  Exch.  715;  Tridman  v.  Holman,  1  Hurls.  &  Colt.  72; 
Braunstein  v.  Accidental  Death  Ins.  Co.,  1  Best  &  Smith, 
101;  Mosness  v.  German  Am.  Ins.  Co.,  52  N.  W.  Rep. 
(Minn.)  932;  Gasser  v.  Sun  Fire  Office,  42  Minn.  315;  Pio- 
neer Mfg.  Co.  V.  Phoenix  Ins.  Co.,  lOG  N.  C.  28 ;  Wolff  v. 
L.  &  L.  &  G.  Ins.  Co.,  50  N.  J.  453 ;  Scott  v.  Avery,  20 
Eug.  L.  &  Eq.  Hep.  334 ;  Gorman  v.  Hand  in  Hand  Ins. 
Co.,  Irish  Rep.  11  C.  L.  224;  Elliott  v.  Royal  Exchange 
Assurance  Co.,  L.  R.  2  Ex.  (Eng.)  237;  Viney  v.  Bignold, 
L.  R.,  20  Q.  B.  Div.  (Eng.)  172 ;  Lantalum  v.  Anchor  Ma- 
rine Ins.  Co.,  22  N.  B.  R.  14 ;  The  President  et  al.  v.  The 
Pennsylvania  Coal  Co.,  50  N.  Y.  250 ;  United  States  v. 
Robeson,  9  Pet.  327, 

Appellee's  Brief,  Botsford  &  Wayne,  Attorneys,  Charles 

WiiEATON,  OF  Counsel, 

"  It  can  not  avail  either  party  that  an  umpire  Tvas  not 
chosen  before  proceeding  with  the  appraisal.  The  umpire 
here  can  act  only  after  disagreement  of  the  arbitrators. 
Until  then  an  umpire  is  unnecessary.  He  can  act  as  well 
and  with  the  same  effect  if  appointed  when  such  con- 
troversy occurs.  The  time,  therefore,  fixed  in  the  contract, 
is  not  essential  or  material."  Chandos  v.  American  Ins.  Co., 
54  N".  W.  Rep.  390. 

The  time  when  an  act  is  to  be  done,  either  by  contra^  or 
law,  is  not  essential  when  it  may  be  done  as  well  later. 
Hall  V.  Delaplaine,  5  Wis.  20G;  McCuUough  v.  Phoenix  Ins. 
Co.  (Mo.),  21  S.  W.  Rep.  207. 

Justice  and  fair  dealing  did  not  require  the  plaintiffs  to 
wait  longer  than -they  did  before  instituting  their  suit. 
Bishop  V.  Insurance  bo.,  130  N.  T.  488,29  N.  E.  Rep. 
844;  Uhrig  v.  Insurance  Co.,  101  N.  Y.  362,  4  K.  E.  Rep. 
745. 

"  Under  the  arbitration  clause  it  was  the  duty  of  each 
party  to  act  in  good  faith  to  accomplish  the  appiuisement  in 
the  way  provided  in  the  policy,  and*  if  either  party  acted  in 
bad  faith,  so  as  to  defeat  the  real  object  of  the  clause,  it 
absolved  the  other  party  from  compliance  therewith ;  and 


Second  District— May  Term,  1893.        393 

Niagara  Ins.  Co.  v.  Bishop. 

if  either  party  refused  to  go  on  with  the  arbitration,  or  to 
complete  it,  or  to  procure  the  appointment  of  an  umpire,  so 
that  there  would  be  an  agreement  upon  an  appraisal,  the 
other  party  was  absolved.  A  claimant  under  such  a  policy 
caa  not  be  tied  up  forever,  without  his  fault  and  against 
his  will,  by  an  ineffectual  arbitration.  Uhrig  v.  Ins.  Co.,  101 
N.  Y.  362. 

Statement  of  Facts  by  the  Court. 

On  the  4th  of  January,  1891,  appellant  issued  a  policy  of 
insurance  to  appellee  insuring  him  against  loss  by  fire  to  his 
ice  house  building  on  the  bank  of  Fox  Iliver,  near  Elgin, 
until  the  4th  of  July,  1892,  to  the  amount  of  §1,000.  The 
p(jlicy  contained  the  following  provisions : 

'*This  company  shall  not  be  liable  beyond  the  actual  cash 
value  of  the  property  at  the  time  anj''  loss  or  damage  occurs, 
and  the  loss  or  damage  shall  be  ascertained  or  estimated 
according  to  such  actual  cash  value  wath  pro])er  deduction 
for  depreciation,  however  caused,  and  shall  in  no  event 
exceed  what  it  would  then  cost  the  insured  to  repair  or 
re|)lace  the  same  with  material  of  like  kind  and  quality; 
such  ascertainment  or  estimate  shall  be  made  by  the  insured 
and  this  company,  or  if  they  differ,  then  by  appraisers  as 
hereinafter  provided.     *     *     * 

In  the  event  of  a  disagreement  as  to  the  amount  of  loss, 
the  same  shall,  as  above  provided,  be  ascertained  by  two 
competent  and  disinterested  appraisers,  the  insured  and  this 
company  each  selecting  one,  and  the  two  so  chosen  shall 
first  select  a  competent  and  disinterested  umpire;  the 
appraisers  together  shall  then  estimate  and  appraise  the 
loss,  stating  separately  sound  value  and  damage,  and  failing 
to  agree,  shall  submit  their  difference  to  the  umpire,  and 
the  award  in  writing  of  any  two  shall  determine  the  amount 
of  such  loss.  *  *  *  This  company  shall  not  be  held  to 
have  waived  any  provision  or  condition  of  this  policy  or  any 
forfeiture  thereof,  by  any  requirement,  act  or  proceeding  on 
its  part,  relating  to  the  appraisal  or  any  examination  herein 
provided  for;  and  the  loss  shall  not  become  payable  until 
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sixty  (lays  after  notice,  ascertainment,  estimate,  and  satis- 
factory proof  of  the  loss  herein  required  have  been  received 
by  this  company,  including  an  award  by  appraisers  where 
appraisal  has  been  required.  ♦  *  ♦  Jfo  suit  or  action 
on  this  policy  for  the  recovery  of  any  claim  shall  be  sustain- 
able in  any  court  of  law  or  equity  until  after  full  compUance 
by  the  insured  with  all  the  foregoing  requirements  nor 
unless  commenced  within  twelve  months  after  the  lire." 

The  property  was  entirely  consumed  by  fire  on  the  8th 
of  February,  ^  1892.  Ap})ellee  at  once  notified  the  com- 
pany's general  agent  and  adjuster  at  Chicago,  Mr.  Hugh 
Martin,  who  visited  the  ruins,  and  with  api)ellee  endeav- 
ored to  make  an  estimate  of  the  loss.  Considerable  time 
was  consumed  by  the  parties  in  trying  to  effect  a  settle- 
ment, but  they  were  unable  to  agree.  Appellee  then  made 
j)roof  s  of  loss  and  demanded  the  appointment  of  appraisers 
under  the  terms  of  the  policy. 

On  the  loth  of  June,  1892,  appellant  appointed  one  John 
II.  Doulin,  of  Chicago,  appraiser  in  its  behalf  and  noti- 
fied appellee.  A])pellee  selected  one.  Smith  Hoag,  of  Elgin, 
appraiser  in  his  behalf.  The  appraisers,  without  first  selectr 
ing  an  umpire,  as  the  policy  provided,  visited  the  ground 
and  began  an  estimate  of  cost  of  material  and  construc- 
tion. They  differed  widely,  and  after  a  few  days  Douhn 
returned  to  Chicaflro  without  agreeing  upon  an  estimate. 
After  it  became  evident  that  the  ap])raisers  could  not  agree, 
the  a])pointment  of  an  umpire  was  discussed,  but  none  was 
elected,  for  the  reason  that  they  would  not  agree  upon  the 
localitv  from  which  he  should  be  selected. 

On  the  10th  of  August,  1892,  appellee  brought  suit  upon 
the  policy.  In  addition  to  other  pleas,  the  company  pleaded 
specially  the  inability  of  the  parties  to  agree,  the  appoint- 
ment of  a])praisers,  and  that  the  appraisal  was  still  pending 
and  undetermined.  Appellee  replied  that  the  comjmny  haxl 
refused  without  good  and  sufficient  cause  to  complete  the 
appraisal,  and  that  none  was  pending.  The  case  was  tried 
by  the  court  without  a  jury.  The  court  found  the  issue  for 
a])pollee,  and  returned  judgment  in  his  favor  and  against  the 
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company  for  $910.71.  The  company  appea 
asks  a  reversal  because  of  improper  rulings  « 
of  evidence,  refusal  to  hold  propositions  of  Is 
the  verdict  is  contrary  to  the  law  and  evidenc* 
verdict  is  excessive. 

OpiKiorJ  OF  THE  Court,  Harkkr,  P.  J. 

The  main  question  involved  in  this  controvt 
raised  by  the  special  pleas,  that  the  action  Wi 
before  the  appraisal  undertaken  by  apprais 
was  completed,  and  while  such  appraisal  was 
the  special  replication  that  the  completion  oJ 
was  defeated  by  the  delay  and  unfair  action  o1 
and  its  refusal  without  sufficient  cause  to 
same. 

Theappraisa!  clause  inthecontractof  insui 
that  in  the  event  of  a  disagreement  as  to  t 
loss  between  the  insured  and  the  insurer,  the 
ascertained  by  two  disinterested  appraisers,  tl 
the  oomimn y  each  selecting  one,  who  were  to 
umpire,  with  power  to  decide  any  difference  1 
Another  clause  provided  that  no  loss  shoul( 
able  until  sixty  days  after  the  making  of  t 
award  where  an  appraisal  had  been  require 
jjrovisions  are  legal,  and  that  a  compliance  thei 
dition  precedent  to  the  bringing  of  suit,  is  held 
unbroken  line  of  decisions  in  this  country, 
ance,  Sec.  493;  Wood  on  Insurance,  493;  J 
v.  Humboldt  Ins.  Co.,  91  HI.  92;  Hamilton  v 
L.  &  F.  Ins.  Co.,  136  U.  S.  242;  Adams  v.  Ins 
198;  Reed  v.  Washington  Ins.  Co.,  13S  Micli 
Liverpool  &  L.  G.  Ins.  Co.,  50  K  J.  453;  Da.\ 
Co.,  10  Daly  355. 

We  do  not  care  to  express  any  opinion  as  1 
of  eitherappellee  or  the  adjuster  in  their  e 
upon  an  estimate,  a  matter  discussed  ^vith  j 
by  counsel.  It  is  sufficient  to  say  they  were  i 
and  that  each  selected  an  ap]>raiser  to  mak 
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for  them,  and  that  the  appraisers  entered  upon  a  discharge 
of  the  office  to  which  they  had  been  nominated. 

As  Ave  view  the  case  the  only  question  of  importance  is, 
which  of  these  appraisers  is  responsible  for  the  suspension 
of  their  work  and  the  failure  to  complete  the  appraisal  ? 
When  ajxpointed  they  stood  for  the  parties  appointing  them. 
Iloag  for  Bishop  and  Doulin  for  the  company.  If  either 
improperly  neglected  his  duty,  the  party  appointing  him 
was  responsible  for  such  neglect.  If  either  insisted  upon 
an  unreasonable  requirement  which  had  the  effect  to  defeat 
an  appraisal  his  principal  was  responsible  therefor.  If 
either  refused  to  go  on  with  the  w^ork,  or  acted  in  such  bad 
faith  as  to  prevent  the  accomplishment  of  the  appraisement 
within  a  reasonable  time,  the  principal  of  the  other  appraiser 
was  absolved  fiom  further  compliance  with  that  provision 
of  the  policy.  In  that  case,  it  must  be  said,  the  proceed- 
ings for  appraisal  were  not  pending  but  had  been  aban- 
doned. 

It  is,  perhaps,  unfortunate  that  Doulin  and  Tloag  did  not 
at  the  outset  select  an  umpire.  They  labored  for  two  days 
trying  to  make  an  estimate  without,  but  w^ere  so  widely 
apart  on  the  different  items  of  construction  that  no  agree- 
ment was  reached.  Doulin  then  returned  to  his  home,  in- 
sisting that  it  would  be  necessary  to  call  in  a  third  man. 
Instead  of  returning  to  Elgin  and  making  further  effort 
toward  an  appraisement,  he  WTOte  to  Hojig  in  a  few  days  pro- 
posing payment  of  a  certain  sum  for  tlie  loss,  wliich  Hoag 
declined  as  unreasonable  and  unjust.  Hoag  wrote  asking 
him  to  return,  expressing  the  opinion  that  they  could,  after 
going  through  the  entire  estimate,  reach  an  agreement. 

An  umpire  was  not  selected  then  because  Hoag  urgeil 
the  appointment  of  a  man  from  Elgin,  or  the  county  in 
which  the  ice-house  was  located,  while  Doulin  urged  the  ap- 
pointment of  a  man  from  Chicago,  Bloomington,  or  else- 
where out  of  the  county.  Iloag  objected  to  the  men  pro- 
posed by  Doulin,  because  they  were  from  a  distance  and  he 
knew  nothing  of  their  fitness  for  the  place.  Doulin  objected 
to  the  men  proposed  by  Hoag,  as  they  were  local  builders 
and  Hoag  knew  them.     One  of   them  Lived  at  Aurora, 
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Chicago,  M.  &  St.  P.  Co.  T.  Kendall. 

1.  E\ndence— Effect  of  Improper^  Cured  by  Instructions,— -In  an 
action  against  a  roilixtad  company  for  killing  horses,  the  plaintiff  was 
allowed  to  introduce  evidence  of  the  condition  of  the  fence  through 
which  it  was  claimed  they  got  upon  tlie  tracks  for  a  considerable  difr 
tanc«  from  the  place  in  question,  along  the  lands  of  the  plaintiff,  and 
for  years  prior  to  the  accident.  It  was  held^  that  such  evidence  was  irrele- 
vant; but)  an  instruction  being  given  to  the  jury  at  the  instance  of 
the  defendant,  that  they  had  **  no  right  to  consider  iu  coming  to  a  con- 
clusion in  the  case,  whether  or  not  the  fences  of  the  defendant  were 
good  or  poor,  sufficient  or  insufficient,  on  the  sides  of  its  right  of  way 
adjoining  the  premises  of  the  plaintiff,  other  than  the  panel  of  fence 
througli  which  the  animals  got  the  night  they  were  injured,*'  it  tras 
held  that  tliis  instruction  properly  eliminated  the  objectionable  evidence 
from  the  case,  and  that  no  harm  resulted  to  the  defendant  from  its  ad- 
mission. 

2»  Practice — Exception  to  Evidence. — If  the  party  desiree  to  avail 
himself  of  the  introduction  of  incompetent  evidence,  he  must  object  to 
the  same  in  apt  time,  and  except  to  the  ruling^  of  the  court  in  passing 
upon  his  objection. 

8.  Evidence — Weight  to  be  Oiven  to  Testimony. ^V^here,  in  an  action 
against  a  railroad  company  for  killing  horses,  a  witness  testified  that  he 
knew  the  value  of  horses  generally  in  the  vicinity,  and  had  seen  the 
horses  about  which  he  testified,  the  cross-examination  developed  the 
fact  that  he  had  but  little  knowledge  on  the  subject,  and  slight  oppor^ 
tunity  to  judge  of  the  value  of  horses,  it  was  held,  that  the  cross- 
examination  only  affected  the  weight  to  be  given  to  it,  but  did  not  render 
it  incompetent. 

4.  Evidence-^Competency  as  to  Stock  Eilled.-^lti  an  action  against  a 
railroad  for  kilhng  domestic  animals,  it  was  shown  that  a  witness  was 
competent  to  testify  upon  the  subject  of  values;  that  he  had  heard  the 
animals  described  in  the  suit  by  the  plaintiff  and  others,  and  was  asked 
what  was  a  fair  cash  value  of  the  cmimal  killed,  but  was  not  permitted 
to  answer.  It  was  held^  that  the  witness  had  not  brought  himself 
within  the  rule,  for  at  the  time  the  question  w^as  asked  it  had  not  been 
shown  that  he  had  heard  all  the  evidence  on  the  subject  about  which 
bis  opinion  was  asked. 

5.  Evidence— Hypothetical  Questions  as  to  Values^-^-V^eTe  a  hypo- 
thetical question  is  put  to  a  witness  for  his  opinion  in  regard  to  the 
value  of  an  animal,  the  question  must  be  full  enough  to  form  a  basis 
for  an  opinion,  and  must  omit  no  importsmt  qualities  of  the  animal 
affecting  its  value,  about  which  there  is  no  dispute,  and  which  would 
necessarily  influence  an  opinion. 

6.  Evidence — Pfiotographs  of  Premises  in  Question, — Upon  the  trial 
of  an  action  against  a  raiU*oad  company  for  killing  domestic  animals 


Second  DistpwICT— May  Term,  1893.        399 

C,  M.  &  St.  p.  R.  R.  Co.  V.  Kendall. 

which  had  got  upon  their  track  through  a  defect  in  the  fences  adjoining 
the  same,  the  court  refused  to  admit  in  evidence  a  photograph  of  the 
broken  fence  boards,  the  broken  boards  being  in  court  and  offered  in  evi- 
dence. It  was  held  that  the  photographs,  which  exhibited  only  a  partial 
view  of  them,  were  properly  refused. 

7.  Instnictions — Reference  to  Other  Instructions  in  the  Case. — An 
instniction  which  refers  to  the  other  instructions  in  the  case,  and  which 
does  not  require  the  jury  to  believe  any  fact  from  the  instructions,  but 
merely  informs  them  tliat  '*  if,  under  the  evidence  and  instructions,  they 
believe  the  defendant  liable  and  give  a  verdict  for  the  plaintiff,  they 
sliall  assess  the  damages,"  is  proper. 

Memorandam. — Action  for  killing  domestic  animals.  Appeal  from  a 
judgment  rendered  by  the  Circuit  Court  of  Ogle  County;  the  Hon.  John 
D.  Crabtree,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
A.  D.  1893,  and  affirmed.    Opinion  filed  December  12,  1893. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 


Appellant's  Brief,  E.  F.  Dctcher,  Attorney. 

The  party  asking  an  opinion  of  an  expert  may,  within 
reasonable  limits,  put  his  case  hypothetically  as  he  claims 
to  have  been  proved,  and  take  the  opinion  of  the.  witness 
thereon,  leaving  the  jury  to  determine  whether  the  case  as 
put  is  the  one  proved.  In  this  case  there  was  no  contro- 
versy as  to  description  of  the  mares  killed.  Bishop  v. 
Spining,  38  Ind.  149;  Guetigv.  State,  Q6  Ind.  94;  Goodwin 
V.  State,  96  Ind.  550;  Cowley  v.  People,  83  N.  Y.  4(34;  38  A. 
Rep.  464. 

Experts  may  give  their  opinions  on  the  value  of  an  article. 
Thus  the  owner  of  a  cloak  may  testify  to  its  value  by  the 
knowledge  she  has  obtained  in  pricing  similar  cloaks, 
although  she  never  bought  but  one.  State  v.  Finch,  70  la. 
316;  Printz  v.  People,  42  Mich.  144;  36  Am.  Rep.  437;  Ber- 
ncy  V.  Dinsmore,  141  Mass.  42;  55  Am.  Rep.  445. 

They  may  give  the  value  of  a  dog,  based  either  upon 
actual  sales  or  their  general  knowledge.  Caniling  v.  Han- 
nibal etc.,  R.  R.  Co.,  54  Mo.  385;  14  Am.  Rep.  476.  Same 
of  horses,  breeds,  values,  etc.  Harris  v.  R.  R.  Co.,  36  N.  Y. 
Super.  Ot.  373.  Same  of  land.  Clark  v.  Baird,  9  N.  Y.  183; 
Bearss  v.  Copley,  10  N.  Y.  93. 
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It  is  not  necessary  to  qualify  a  witness  to  testify  as  to 
values,  that  it  should  be  of  such  direct  cliaracter  as  would 
make  it  competent  as  primary  evidence.  It  is  the  experi- 
ence which  he  acquires  in  relation  to  the  value  of  animals 
and  other  things  by  being  engaged  in  the  business  or  know- 
ing of  it,  that  qualifies  hira  to  testify.  Whitney  v.  Thacher, 
117  Mass.  526;  Stone  v.  Tupper,  58  Vt.  409;  Haish  v.  Pay- 
son,  107  111.  365. 

J.  C.  Skyster  and  K.  J.  Sensor,  attorneys  for  appellee. 

Opinion  of  the  Court,  Cartwright,  J. 

This  suit  was  brought  by  appellee  to  recover  damages 
from  appellant  for  killing  two  horses  and  injuring  a  colt, 
the  property  of  appellee.  The  declaration  charged  a  liabil- 
ity of  api^ellant  on  the  ground  that  its  fence  was  insufficient 
where  the  stock  went  through  it.  Appellee  recovered  §290 
for  damages  and  attorney's  fees. 

The  particular  place  where  the  stock  went  through  the 
fence  was  identified,  and  was  not  in  dispute.  The  court, 
against  the  objection  of  the  defendant,  allowed  the  plaintiff 
to  introduce  evidence  of  the  condition  of  the  fence  for  a 
considerable  distance  from  the  place  in  question  along  the 
lands  of  the  plaintiff,  and  for  years  prior  to  the  accident. 
Such  evidence  was  irrelevant  to  the  issue  touching  the  lia- 
bility of  defendant  that  was  being  tried.  The  plaintiff  did 
not  suffer  the  injury  complained  of  on  account  of  the  condi- 
tion of  the  fence  at  other  times  and  places.  The  ])laintitf 
Avas  not  entitled  to  prove  a  general  neglect  of  duty  in 
respect  to  fences  across  his  lands  not  resulting  in  the  injury 
sued  for.  C,  B.  &  Q.  R.  R.  Co.  v.  Farrelly,  3  Brad.  60; 
Wabash  R.  R.  Co.  v.  Kime,  42  111.  App.  272;  P.  D.  &  £.  Ry. 
Co.  V.  Aten,  43  111.  App.  68. 

But  an  instruction  was  given  the  juryj  at  the  instance  of 
defendant,  that  the  jury  had  no  right  to  consider,  in  coming 
to  a  conclusion  in  the  case,  whether  or  not  the  fences  of 
the  defendant  were  good  or  poor,  sufficient  or  insufficient, 
on  the  sides  of  its  right  of  way,  adjoining  the  land  and 
premises  of  plaintiff,  other  than  the  panel  of  fence  which 
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the  animals  got  through  the  night  they  were  killed  or  in- 
jured. In  view  of  this  instruction,  which  practically  elimi- 
nated the  evidence  from  the  case,  we  do  not  think  that  any 
liarm  resulted  from  its  admission. 

Plaintiff  testified  to  a  conversation  between  himself  and 

« 

the  section  foreman  of  defendant,  who  had  charge  of  the 
fence,  concerning  its  condition.  It  is  argued  that  this  evi- 
dence was  incompetent;  but  the  record  shows  no  exception 
to  rulings  of  the  court  as  to  the  conversation,  except  a  ruling 
that  if  plaintiff  notified  the  section  foreman  of  the  condition 
of  the  fence,  he  might  testify  to  that  fact.  That  holding 
was  correct,  and  as  no  other  exception  was  saved,  the  other 
objections  made  here  will  not  be  considered. 

It  is  contended  that  the  court  erred  in  admittino:  the 
testimony  of  witnesses  on  the  part  of  tlie  plaintiff  as  to  the 
value  of  the  animals,  and  in  refusing  to  allow  witnesses  for 
defendant  to  testifv  to  such  value.  The  witnesses  who 
testified  for  plaintiff  on  that  subject  said  that  they  knew 
the  value  of  horses  generally  in  that  vicinity,  and  had  seen 
the  horse  about  which  they  testified.  Their  testimony  was 
competent,  and  their  cross-examination,  which  developed 
the  fact  that  some  of  them  had  but  little  knowledge  on  the 
subject,  or  slight  opportunity  to  judge  of  the  value  of  these 
animals,  only  affected  the  weight  to  be  given  to  their  testi-  • 
niony,  but  did  not  render  it  incompetent.  The  witnesses 
for  defendant,  who  were  not  permitted  to  testify  as  to  value, 
did  not  show  that  they  had  any  knowledge  of  values, 
except  the  witness  Rainey,  who  was  a  dealer  in  horses  at  a 
village  near  by.  As  to  the  witnesses  who  had  no  knowl- 
edge of  the  subject,  the  ruling  was  correct.  Rainey  showed 
that  he  was  competent  to  testify  on  the  subject,  and  that  he 
heard  the  mares  described  in  the  suit  by  the  plaintiff  and  ' 
others.  He  was  then  asked  what  was  the  fair  cash  value  of 
the  gray  mare,  but  was  not  permitted  to  answer.  The  case 
of  Schneider  v.  Manning,  121  111.  376,  is  relied  upon  as 
estabhshing  the  rule  that  this  was  a  proper  method  of 
examination;  but  if  it  was  there  intended  to  hold  that  a 
witness  may  give  an  opinion  based  upon  hearing  the  evi- 
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dence,  and  considering  such  facts  as  he  can  recollect  as  hav- 
ing been  testified  to,  the  witness  in  this  case  did  not  bring 
himself  within  the  rule;  for,  at  the  time  the  question  was 
asked,  he  had  not  shown  that  he  had  heard  all  the  evidence 
on  the  subject  about  which  his  opinion  was  asked.  A 
hypothetical  question  was  then  put  to  the  witness,  but  the 
question  was  not  full  enough  to  forma  basis  for  an  opinion, 
and  omitted  important  qualities  about  which  there  was  no 
dispute  affecting  value,  and  which  would  necessarily  influ- 
ence anopinion,  such  as,  that  the  gray  mare  was  a  nice, 
stylish  family  mare,  that  a  girl  was  accustomed  to  drive  in 
safety.  There  was  no  conflict  in  the  evidence  as  to  the 
qualities  of  the  mare,  and  no  dispute  on  that  subject  out  of 
which  opposing  theories  could  be  framed  as  to  the  facts,  and 
there  was  such  a  partial  statement  of  undisputed  facts 
as  to  render  the  question  objectionable. 

It  is  also  objected  that  the  court  refused  to  admit  in  evi- 
dence, a  photograph  of  the  broken  fence  boards.  The 
broken  boards  were  brought  into  court  and  offered  in  evi- 
dence, and  the  photogra])h,  which  exhibited  but  a  partial 
view  of  them,  was  properly  excluded. 

There  was  a  conflict  in  the  evidence  as  to  whether  the 
boards,  when  foimd  the  next  morning  after  the  accident,  were 
attached  to  the  posts  at  each  end,  and  had  been  broken  in 
the  middle,  were  sound  and  sufficient,  or  whether  thev  had 
become  detached  from  one  post  on  account  of  decay  and  in- 
sufficient fastening.  It  was  the  peculiar  province  of  the 
jury  to  determine  this  question  of  fact,  and  we  will  not  dis- 
turb their  finding. 

We  see  no  objection  to  the  fourth  instruction  for  the  plaint- 
iff, Avhich  is  criticised  by  counsel  because  it  refers  to  the 
instructions.  It  does  not  require  the  jury  to  believe  any  fact 
from  the  instructions,  but  merely  informs  them  that  if  under 
the  evidence  and  instructions,  thev  believe  the  defendant 
liable,  and  find  a  verdict  for  plaintiff,  then  they  shall  assess 
the  damages. 

Finding  no  reversible  error  in  the  record,  the  judgment 
will  be  affirmed. 
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Mann  t.  Harrison, 

1.  Decrees— In  Part  Erroneous.— Where  a  decree  is  in  part  erroneous 
as  to  the  findings  of  the  trial  court,  but  otherwise  correct,  it  will  be  re- 
versed as  to  such  erroneous  findings^  and  affirmed  in  other  particulars. 

Memorandam, — ^Foreclosure  proceedings.  Appeal  from  the  Circuit 
Court  of  Lee  County;  the  Hon.  John  D.  CRABnues,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1898,  and  affirmed.  Opinion  filed 
December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court 

J.  F.  Sakford,  attorney  for  appellant. 

Morrison  &  Wooster,  attorneys  for  appellee. 

Opinion  of  the  Court,  Laoet  J. 

This  is  an  original  bill  of  foreclosure  by  Elizabeth  Harri- 
son, executrix  of  the  last  will  and  testament  of  George 
Harrison,  deceased,  v.  Allen  H.  Mann  and  William  T.  Har- 
rison and  William  Mann  et  al.,  to  foreclose  a  mortgage 
given  by  William  T.  Harrison  and  Allen  H.  Mann  to 
Thomas  J.  IloUister,  and  assigned  to  George  Harrison,  and 
also  one  given  to  George  Harrison,  deceased,  William  Mann 
being  a  junior  mortgagee  and  also  an  equitable  holder  of  an 
undivided  one-half  of  the  title,  subject  to  appellee's  mort- 
gage. There  is  no  dispute  as  to  the  rightfulness  to  fore- 
close the  mortgage  in  this  case ;  we  refer  to  the  case  of 
Allen  H.  Mann  v.  William  Mann  et  al.,  No.  2530,  in  which 
we  have  filed  an  opinion  at  this  term  of  court,  which  we 
refer  to  as  a  full  explanation  of  the  facts  of  this  case. 
That  case  is  a  cross-bill  filed  in  this,  and  for  errors  of  the 
court  below  the  decree  has  been  reversed  and  cause  re- 
manded. The  decree,  in  this  case,  so  far  as  the  foreclosure 
of  the  mortgage  is  concerned,  is  correct  and  without  error, 
but  the  findings  of  the  decree  as  follows,  to  wit :  "  And 
the  court   doth   further    find,  defendant  William   Mann, 
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holds  two  notes  against  the  defendants  Wiliiara  T,  Harri- 
son and  Allen  H.  Mann,  each  bearing  date  April  13, 1883, 
one  for  the  principal  sum  of  $500,  and  one  for  the  principal 
sum  of  $2,300,  falling  due  five  years  after,  and  drawing 
six  per  cent  per  annum,  and  that  there  have  been  no  pay- 
ments on  the  said  notes^  and  that  there  is  now  due  to  the 
said  William  Mann  from  the  said  Allen  IL  Mann  and  Will- 
iam T.  Harrison,  etc.,  the  total  sum  of  $4,447.32.  And  the 
court  also  ordereth  that  the  surplus  be  brought  into  court 
and  paid  to  William  Mann,'^  etc.  We  find  that  the  findings 
of  the  court,  above  set  forth,  so  far  as  that  there  have  been 
no  payments  made  to  William  Mann,  and  the  Amount  found 
due  him,  and  the  decree  ordering  him  to  be  paid  out  of  the 
surplus  mentioned  in  the  decree,  are  erroneous;  there- 
fore, the  decree,  so  far  as  such  erroneous  findings  and  ortler 
are  concerned,  is  reversed,  but  in  every  othpr  particular,  it  is 
affirmed. 


Sharp  et  aL  y.  Babcock* 

1.  TtnaJhy  the  Court  —Conflict  of  Testimony. — Where  there  is  a  con- 
flict of  testimony  in  a  trial  by  the  court  without  a  jury,  it  is  the  peculiar 
province  of  the  court  to  decide  tlie  controvensy  between  the  paiiies  and 
such  decision  will  not  ordinarily  be  disturbed. 

Memorand  uin . — Scire  facias  to  foreclose  mortgage.  Appeal  from  the 
Circuit  Court  of  Knox  County;  the  Hon.  Arthur  A.  SMrra,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term  1898,  and  affirmed*  Opinion 
filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  tbe 
court. 

E.  C.  Hunt  and  Prince  &  "Welsh,  attorneys  for  appel- 
lants. 

Williams,  Lawrence  &  Williams,  attorneys  for  appellee. 

Opinion  of  the  Court,  Harker,  P.  J. 

This  is  a  scire  facias  to  foreclose  a  mortgage  given  by 


Second  District — May  Term,  1893.         405 

Sharp  V.  Babcock. 

appellants  upon  real  estate  situated  in  the  city  pf  Gales- 
burg,  to  secure  the  purchase  money  for  the  same  to  appel- 
lee and  others,  heirs  of  Alfred  Babcock,  deceased.  The  note 
secured  by  the  mortgage  was  for  $5,100,  and  interest  at 
S3ven  per  cent  from  November  13, 18St3.  All  had  been  paid 
except  $100  and  the  interest  on  that  sum.  Payment  of  that 
was  refused,  upon  the  ground  that  appeUee  had  falsely  rep- 
resented to  appellants  at  the  time  of  the  sale  of  the  land, 
that  he  and  other  grantors  were  absolute  owners  of  a  strip 
of  ground  five  feet  wide  on  the  south  side  of  the  tract  sold, 
and  that  that  strip  could  be  sold  to  one  John  Wax  for  $250, 
and  that  on  such  representations  they  had  purchased  the 
strip  for  $100,  which  constituted  that  much  of  the  note  for 
$5,100.  The  defense  interposed  to  the  foreclosure  of  the 
mortgage  was  upon  that  line.  The  court  found  against 
appellants  and  entered  a  decree  of  foreclosure  for  amount 
due,  a5  principal,  interest  and  attorney  fee,  $169.92. 

The  evidence  shows  that  negotiations  were  pending  some- 
time between  the  parties  for  a  sale  of  a  piece  of  ground 
inherited  by  appellee  and  others.  A])pellants  had  agreed  to 
pay  $5,000  for  it,  but  broke  their  agreement  and  refused  to 
take  it  at  that  price.  Appellee  then  came  from  his  home  at 
Des  Moines,  Iowa,  and  had  the  land  surveyed  and  platted 
into  lots,  preparatory  to  putting  it  on  the '  market.  Appel- 
ants  again  offered  $5,000  for  the  land.  Appellee  agreed  to 
sell,  as  he  testified,  on  their  paying  $100  additional  for  the 
ex])ense  and  trouble  he  had  been  put  to  by  their  breaking 
their  agreement.  He  testified  that  the  price  then  agreed 
upon  was  $5,100;  that  the  land  was  sold  for  that  sum,  a  war- 
ranty deed  being  executed  for  it,  and  that  no  part  of  the 
$5,100  was  in  consideration  of  a  purchase  of  the  five  feet 
strip  which  was  quit-claimed  at  the  same  time.  He  was 
corroborated  by  his  agent,  Edward  Taylor.  He  also  denied 
that  he  represented  to  appellants  that  he  and  the  other 
grantor  owned  the  strip  and  that  it  could  be  sold  to  John 
Wax  for  $250.  He  was  contradicted  by  both  of  the 
appellants,  who  testified  that  they  would  not  have  made  the 
trade  but  for  such  reoresentations. 
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We  think  the  court  could  rightfully  jBnd  that  the  truth 
was  with  appellees. 

In  the  conflict,  it  was  his  peculiar  province  to  decide 
between  them,  and  we  do  not  feel  warranted  in  disturbing 
his  finding.    Decree  affirmed. 


Mann^  Assignee^  etc.^  t.  Reed. 

1.  Execution — Mttst  Be  Under  Seal, — An  execution  issued  from  a 
court  of  record,  which  lacks  the  seal  of  the  court,  is  void. 

2.  Chattel  Mortgages. — A  chattel  mortgage  which  covers  a  stock  of 
merchandise  which  is  to  be  sold  and  disposed  of  in  tlie  ordinary  course 
of  trade,  is  fraudulent  and  void  as  against  other  creditors  of  the  moilr 
gagors. 

3.  Assignment  for  the  Benefit  of  Creditors— Acknowledgment  and 
Record. — An  assignment  for  the  benefit  of  creditors  is  vaUd  without 
being  acknowledged  or  recorded,  or  without  the  assignees  giving  a  bond. 
There  are  no  negative  words  in  tlie  statute,  and  as  the  acknowledging 
and  recording  are  not  an  essence  of  the  thing  done,  and  the  substantial 
purposes  of  the  act  may  be  accomplished  without  either,  tliese  provis- 
ions of  the  law  are  directory  only,  and  the  assignee  may  act  without  giv- 
ing bond  as  a  de  facto  assignee. 

4.  County  Court—  Jurisdiction  in  Assignments  for  the  Benefit  of 
Creditors. — The  County  Court  has  jurisdiction  to  order  a  sheriff  to  make 
a  return  of  assigned  property  to  the  assignee,  which  has  been  illegally 
levied  upon  after  the^assignment 

5.  County  Courts — Power  to  Determine  the  Kvtent  of  Their  Jurisdic- 
tion.— A  County  Court  has  jurisdiction  in  the  first  instance  to  determine 
what  interest  passes  to  the  assignee.  It  is  inherent  in  all  coiuis  in  gen- 
eral to  determine  the  extent  of  their  own  jurisdiction,  subject  to  reversal 
for  error  in  judgment.  Where  a  writ  of  execution  is  issued  from 
another  court  and  is  levied  on  property  assigned,  and  such  writs  for  any 
reason  do  not  create  valid  liens,  the  assignee  may,  \mder  the  order  and 
direction  of  the  County  Court,  institute  proceedings  in  the  proper  forum 
for  the  recovery  of  the  property. 

6.  Notice  to  Agent,  Notice  to  Principal. — It  is  a  principle  of  law 
that  the  principal  is  held  to  the  notice  acquired  by  his  agent  for  all  facts 
coming  to  the  knowledge  of  such  agent  in  the  course  of  his  employment 

7.  Assignment  for  the  Benefit  of  Creditors—Policy  of  the  Lav.— 
It  is  the  policy  of  the  statute  to  expose  and  correct  frauds,  for  the  bene- 
fit of  creditors,  and  compel  equal  distribution  of  the  proceeds  of  the  assets 
under   the  assignment,   rather  than  to  declare  the  assignment  void* 
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Hence  the  statute  provides  that  all  provisions  in  the  deed  of  assignment 
preferring  creditors,  shall  be  void. 

8.  Assignment  for  the  Benefit  of  Creditors. — Office  of  Recording ^ 
etc. — Wliile  the  statute  requires  an  assignment  for  the  benefit  of  credit- 
ors to  be  recorded,  the  only  office  of  the  record  is  constructive  notice  Of 
its  having  been  made,  and  when  there  is  actual  notice  of  the  assignment 
the  same  rule  as  to  taking  possession  by  the  assignee  of  the  assigned 
property  prevails  in  the  one  cuae  as  in  the  other. 

9.  Assignee — When  His  Authority  Begins. — The  person  named  in  a 
deed  of  assignment  is  the  legal  assignee  fix>m  the  time  he  receives  the 
assignment  and  commences  to  act  under  it,  and  is  fully  qualified  to  act 
as  such  from  that  time;  and  if  he  is  endeavoring  to  get  possession  of  the 
assigned  property,  it  will  be  illegal  for  the  holder  of  the  chattel  mort- 
gage to  seize  it  and  thereby  deprive  the  assignee  of  the  custody  of  it,  as 
it  would  be  illegal  to  deprive  the  County  Court  of  the  jurisdiction,  and 
in  such  cases  the  County  Court  would  have  power  to  order  it  returned 
to  the  assignee,  he  being  the  agent  of  the  court. 

10.  Chattel  Mortgage— Power  of  Sheriff  Under.— It  is  no  pai-t  of 
the  sheriflTs  duty  to  foreclose  a  chattel  mortgage,  and  if  he  does  fore- 
close one  he  occupies  the  position  of  the  private  agent  of  the  holders  of 
the  mortgage. 

U.  Assignment — Improper  Preferences. — If  a  creditor  has  sought  to 
obtain  an  improper  preference,  it  will  be  the  duty  of  the  court  to  disal- 
low it,  and  put  his  claim  upon  an  equal  footing  with  other  creditors.  It 
is  the  duty  of  the  sheriff  to  aid  the  court  in  this  particular,  and  not  to 
endeavor  to  obtain  improper  preferences  over  judgment  creditors  who 
have  caused  executions  to  be  placed  in  his  hands. 

12.  Ta/'king  Possessions— Priority  of  Liens — Executions  and  Chattel 
Mortgages. — An  officer  had  two  executions  in  his  hands  and  with  them 
went  to  the  store  of  the  defendants,  and,  entering,  announced  that  he 
levied  uix)n  the  goods.  He  then  left  the  store  for  a  short  time.  During 
his  absence  the  defendants  made  an  assignment  for  the  benefit  of  th^ 
creditors  and  delivered  it  to  the  assignee  who  took  possession  of  the 
gooJs  and  posted  a  no  tic  3  to  that  effect.  When  the  sheriff  returned  he 
had  a  chattel  mortgage  under  which  he  sou'^ht  to  take  possession  of  tlic 
goods.  It  was  held,  that  the  assignee's  claim  to  the  property  was  prior 
in  point  of  time  to  that  of  the  sheriff  as  agent  for  the  collection  of  the 
mortgage,  and  in  case  one  possession  could  be  tacked  on  to  another  at 
the  termination  of  the  first,  the  assignee  would  have  the  first  right  under 
the  deed  of  assignment  as  he  made  the  first  attempt  to  gain  such  pos- 
session from  the  sheriff?  He  ivas  therefore  ahead  in  priority  of  time  and 
the  mortgage  claim  could  gain  no  additional  rights  by  being  placed  in 
the  hands  of  the  sheriff  who  held  tlie  execution. 

Memorandnm.— Petition  under  the  act  relating  to  assignments  for  the 
benefit  of  creditors.  Appeal  from  the  County  Court  of  Kane  County;  tlio 
Hon.  C.  H,  Donnelly,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1893.    Opinion  filed  December  12,  1893. 
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The  statement  of  facts  is  contained  in  the  opinion  of  the 
court.* 

BoTSFORD  &  Wayxe,  and  C.  11.  Fisher,  attorneys  for 
apjHillant. 

Irwin  &  Egan,  Joiix  A.  Kusselu  and  Joun  L.  IIealy, 
attorneys  for  apj>ellee. 

Opinion  of  the  Court,  Lactct,  J. 

This  was  a  proceeding  in  the  County  Court,  on  the  peti- 
tion of  the  ai)pellant,  seeking  tjo  compel  the  sheriff  of  tlie 
county  to  turn  over  to  him  a  certain  stock  of  gootls  consist- 
ing of  merchandise.  The  appellant  was  the  assignee  of 
Stolt  &  Coffin,  insolvents,  who  had  executed  to  him  a  deed 
of  assignment  for  said  goods  for  the  benefit  of  their  credit- 
ors. The  County  Court,  on  hearing  appellants  motion  to 
turn  over  the  goods  to  him,  overruled  it,  and  dismissetl  ap- 
pellant's petition.  From  this  order  of  the  County  Court 
this  ai)peal  is  taken  and  reversal  asked.  The  petition  avers 
that  the  deed  of  assignment  of  Stolt  &  Coffin  was  dchvertd 
to  the  appellant  on  the  3d  day  of  December,  1SJ)2,  at  1±:1^ 
o'clock,  p.  M.,  and  that  he  took  immediate  possession  of  the 
store  building  and  the  assigned  goods  therein  contained  by 
posting  upon  the  outside  of  the  front  door  of  the  building 
the  following  card  :  "  Store  closed,  in  hands  of  assignee.  J. 
P.  JIann,  assignee."  That  such  notice  remained  on  the  door 
until  the  5tli  of  December,  181)2,  about  2  o'clock,  p.  m.,  when 
it  was  removed  by  the  deputy  sheriff  and  he  ejected  the 
a])]x^llant  from  the  store  and  took  exclusive  possession. 
That  while  appellant  held  possession  he  proceeded  to  take 
an  inventory  of  the  goods,  but  was  dispossessed,  as  stated, 
while  so  doing,  by  the  deputy  sheriff.  The  appellant  ten- 
dered his  assignee's  bond  in  his  petition.  Indorsed  on  the 
petition  was  the  consent  of  the  First  National  Bank,  the 
plaintiff  in  the  first  two  executions  against  Stolt  &  Coffin^ 
under  which  appellee  had  levied  and  claimed  to  hoid  the 
goods,  ''  that  the  goods  may  be  turned  over  to  assignee,  sub- 
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ject  to  any  prior  liens  that  may  exist  by  reason  of  the  lien 
of  said  execution  in  its  favor."  Dated  December  6,  1892, 
the  same  date  of  the  filing  of  the  petition  in  the  County 
Court. 

The  appellee  answered  and  claimed  to  hold  the  goods  as 
sheriff  under  two  executions  issued  from  the  judgments  by 
confession,  entered  the  same  day  from  the  City  Court  of 
Elgin,  first,  against  J.  F.  Stolt  and  William  Wahl  for  $510, 
indorsed,  received  12  m.  December  3, 1892;  and  another  exe- 
cution issued  from  the  same  court,  for  83,507,  against  John 
F.  Stolt,  Augusta  Wahl  and  William  Wahl,  received  by  the 
sheriff  at  11  o'clock  a.  m.  Both  executions  were  indorsed, 
levied  on  stock  and  fixures  in  store  Xo.  12  in  Grove  ave- 
nue, being  the  store  of  the  insolvents,  December  3d,  at  1:25 
o'clock,  p.  M.  Appellee  also  claimed  to  hold  the  goods  under 
execution  issued  out  of  the  same  court  in  favor  of  Hood, 
Faulkrod  &  Co.  against  John  F.  Stolt  and  William  IT.  Cof- 
fin, the  insolvents,  for  the  sum  of  88,632.43,  received  by  the 
sheriff  at  one  o'clock  and  fifty  minutes,  p.  m.,  and  indorsed 
by  appellee  as  sherifl",  levied  on  the  said  goods.  This  execu- 
tion lacked  the  official  seal  of  the  court  from  which  it  was 
issued  and  was  void.  The  appellee  also  claimed  to  hold  the 
goods  by  virtue  of  a  chattel  mortgage  executed  by  the  in- 
solvents to  R.  D.  Johnson,  assigned  to  Hood,  Faulkrod  & 
Co.,  which  came  to  his  hands  shortly  after  the  last  of  the 
two  first  executions  was  received,  and  w^as  for  the  sum  of 
§8,657.39,  and  was  dated  April  6,  1892,  and  acknowledged 
and  recorded  the  same  day,  and  covered  the  goods  in  the 
store  and  certain  fixtures.  The  chattel  mortgage  covered 
the  goods  which  w^ere  to  be  sold  and  disposed  of  in  the  ordi- 
narv  course  of  trade,  and  was  therefore  fraudulent  and  void 
as  against  other  creditors  of  the  insolvents  and  each  of 
them,  except,  perhaps,  as  to  the  fixtures.  The  appellee,  as 
sheriff,  claims  the  writs  and  mortgage  were  severally  levied 
on  the  said  goods  at  the  time  they  were  received  respect- 
ively, and  that  he  has  ever  since  held  possession.  The  ap- 
l^ellee  admits  that  after  the  levy  of  the  writs  on  the  execu- 
tions in  favor  of  the  First  National  Bank  appellant  claimed 
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to  have  a  deed  of  assignment  from  Stolt  &  CoflBn  of  said 
stock  of  goods,  but  denies  he  had  possession.  Appellee  in- 
terposes the  objection  to  surrendering  the  goods,  that  there 
was  fraudulent  collusion  between  the  insolvent,  appellant 
and  the  First  Xational  Bank,  to  allow  the  bank  to  obtain  a 
preference  as  against  other  creditors.  That  no  delivery  of 
the  assigned  goods  was  ever  made  to  appellant  and  that  he 
was  never  in  possession;  that  the  assignment  bears  date 
December  3,  1892,  and  was  filed  for  record  December  5, 
1S92,  and  presented  in  County  Court  December  6,  1892,  and 
that  the  assignment  was  void  as  against  creditors. 

There  is  no  dispute  from  the  evidence  that,  after  the  levy 
of  the  executions  in  favor  of  the  First  National  Bank  at 
12:25  p.  M.,  appellee,  by  his  deputy,  J.  S.  Tuttle,  who 
made  the  levy  or  attempted  levy,  went  out  of  the  store,  leav- 
ing appellant  in  charge,  and  at  that  time  the  appellee  did 
not  have  the  chattel  mortgage  in  question  but  obtained  it 
about  1:55  p.  m.  at  the  office  of  Tuttle,  from  Mr.  Ilealy,  an 
attorney;  that  Tuttle  went  back  to  the  store  and  oj)ened 
the  door  and  found  Stolt  &  Coffin  absent  and  saw  the  notice 
set  out  in  appellant's  petition  on  the  door,  and  asked  a])j)el- 
lant  what  it  meant,  and  he  said  an  assignment  had  been 
made. to  him  since  Tuttle  had  gone  out.  The  disputed 
points  are  whether  appellant  had  a  joint  possession  of  the 
goods  with  the  appellee  or  whether  he  was  acting  solely  as 
the  custodian  of  the  sheriff.  It  seems  certain  from  the  evi- 
dence, tliat  after  he  received  the  assignment  he  claimed  to 
have  custody  of  the  goods,  while  recognizing  the  rights  of 
the  sheriff  to  hold  them  under  his  levy  of  the  bank  execu- 
tions, but  nothing  further.  The  deputy  sheriff  and  api)el- 
lant  started  to  make  an  inventory. 

It  appears  from  the  testimony  of  the  deputy  sheriff, 
Tuttle  himself,  that  while  the  appellant  was  in  the  store 
claiming  rights  under  the  assignment,  they  agreed  to  take 
an  inventory  of  the  goods,  and  appellant  was  to  take  a  copy 
of  it,  and  they  agreed  on  the  young  lady  clerks  in  the  store 
to  make  an  inventory  and  were  to  give  appellant  a  copy. 
Appellant  was  in  the  store  until  5:30  p.  m.  Monday,  taking 
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at  that  time  a  copy  of  the  inventory,  and  Tuttle  ordered  him 
not  to  do  it,  and  then  ejected  hira  from  the  building. 

Tuttle  further  testified  that  "  I  learned  of  the  assignment 
when  I  went  there  (to  the  store)  the  second  time,  and  Mann 
put  the  sign  on  the  door  after  the  execution  and  mortgage  of 
Hood,  Faulkrod  &  Co.  came  to  my  hands,"  but  it  was  before 
he  attempted  to  gain  any  possession  under  them.  We  think, 
however,  the  evidence  shows  it  was  before  such  possession 
of  execution  and  mortgage. 

On  the  other  hand,  it  is  claimed  by  the  appellant,  that  the 
deputy  sheriflf  failed  entirely  to  make  a  levy  on  the  bank 
execution  the  first  time  he  came  to  the  store,  and  that,  as 
soon  as  he  left,  appelhmt  got  the  deed  of  assignment  and 
took  exclusive  possession  of  the  goods.  But  afterward,  we 
think  the  evidence  shows  he  recognized  the  deputy's  pos- 
session under  the  first  two  executions,  though  claiming  the 
right  to  a  joint  possession  under  his  deed  of  assignment, 
and  this  claim  and  his  actual  presence  in  the  store,  under 
such  claim,  was  prior  to  the  time  appellee's  deputy  received 
the  chattel  mortgage,  and  prior  to  the  time  the  de])uty 
claimed  any  rights  under  the  chattel  mortgage,  as  agent 
in  behalf  of  appellee^  to  foreclose  it. 

It  is  first  important  to  determine  whether  the  appellant's 
deed  of  assignment  was  valid,  without  being  recorded,  and 
without  his  having  given  bond  prior  to  the  filing  of  his  peti- 
tion. That  question  has  been  fully  determined,  affirmatively 
in  the  case  of  Farwell  et  al.  v.  Cohen,  138  111.  216.  The  court 
said,  in  substance,  that  an  assignment  is  valid  without 
acknowledgment  or  recording.  There  are  no  negative 
words  in  the  statute,  and  as  the  acknowledging  and  record- 
ing are  not  the  essence  of  the  thing  done,  and  the  substan- 
tial purposes  of  the  act  may  be  accomplished  without  it, 
those  provisions  of  the  act  are  held  to  bo  directory  only ; 
also  the  assignee  may  act,  without  giving  bond,  as  a  de 
facto  assignee. 

It  is  held,  in  Farwell  et  al.  v.  Cohen,  snjpra^  the  require- 
ment of  acknowledging  the  deed  of  assignment  is  direc- 
tor)',  and  that  the  deed  is  valid  without  it ;  and  the  court 
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says  that,  when  the  deed  of  assignment  is  delivered,  the 
assigning  debtor  does  all  he  can,  and  that  it  takes  effect 
when  the  possession  of  the  property  is  delivered  to  the 
assignee,  and  this  was  in  a  case  where  there  was  no 
acknowledgment  or  recording.  The  same  rule  as  to  delivery 
is  held  in  case  the  assignment  is  recorded.  In  Lowe 
V.  Mat  son,  140  111.  108,  where  the  assignment  had  been 
recorded,  it  was  held  that  the  recording  of  the  assignment 
served  as  a  constructive  notice  of  the  assignment,  and  while 
it  held  possession  of  the  property  by  the  assignee,  was 
essential  to  his  title  against  third  parties,  the  same  as  had 
been  held  in  cases  decided  by  the  court  before.  It  was  held 
that  the  conveyance  by  assignment  was  not  like  an  orch. 
nary  sale  of  jiersonal  property,  where  retention  of  posses- 
sion by  the  seller  rendered  the  sale  void  for  fraud  j>er  se ; 
and  that  the  assignee  occupied  the  position  of  court  receiver 
and  had  a  reasonable  time  to  get  |X)ssession  of  the  assigned 
goods,  and,  in  the  meantime,  the  transfer  was  complete  and 
no  other  rights  could  intervene. 

In  Yates  et  al.  v.  Dodge,  etc..  123  111.  50,  where  the  deed 
of  assignment  had  not  been  recorded,  it  was  intimated  that 
actual  knowledge  by  one  seeking  to  acquire  a  lien  on  the 
assigned  proi)erty  by  attachment,  would  operate  the  same 
as  a  record  of  the  assignment,  and  the  lien  was  sustained 
on  the  ground  of  absence  of  notice  to  the  plaintiff  in 
attachment.  From  these  different  decisions  and  the  reason- 
ing of  the  court,  tlie  conclusion  is  reached  that  the  only 
office  of  a  record  of  -the  assignment  is  constructive  notice 
of  its  having  been  made,  and  that  where  there  is  actual 
notice  of  the  assignment,  the  same  rule  as  to  taking  pos- 
session by  the  assignee  of  the  assigned  property  prevails  in 
the  one  case  as  in  the  other. 

What  we  shall  say  hereafter,  in  this  opinion,  will  be  on 
the  basis  that  the  appellant  was  a  legal  assignee  from  the 
time  he  received  the  assignment,  and  commenced  to  act 
under  it,  and  was  fully  qualilied  to  act  as  such  from  that 
time,  and  if  he  was  endeavoring  to  get  possession  of  the 
property  in  question,  it  would  be  illegal  for  the  agent  of  the 
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holder  of  a  chattel  mortgage  to  seize  it,  and  thereby  deprive 
the  assignee  of  the  custody  of  it,  and  it  would  be  as  illegal 
to  deprive  the  County  Court  of  the  jurisdiction,  and  in 
such  case  the  County  Court  would  have  jurisdiction  to  order 
it  returned  to  the  assignee,  who  is  the  agent  of  the  court. 
So  it  was  held  by  the  Supreme  Court  in  Lowe  v.  Matson, 
supra,  that  the  County  Court  had  jurisdiction  to  order  a 
sheriff  to  make  a  return  of  assigned  property  to  the  as- 
signee, which  had  been  illegally  levied  upon  after  the  assign- 
ment. .  A  County  Court  has  jurisdiction  in  the  first  instance 
to  determine  what  interest  passes  to*  an  assignee  of  the 
court.  Davis  &  Co.  v.  Chicago  Dock  Co.,  129  111.  180.  It 
is  inherent  in  courts  in  general  to  determine  the  extent  of 
their  own  jurisdiction  subject  to  reversal  by  an  Appellate 
Court  for  error  in  judgment.  Where  Avrits  of  execution 
are  issued  from  another  than  the  County  Court,  and  are 
levied  on  property  assigned,  and  such  writs  do  not  for  any 
reason  create  valid  liens,  the  assignee  may,  under  the  order 
and  direction  of  the  County  Court,  institute  proceedings  in 
the  proper  forum  for  -the  recovery  of  the  property.  Jbid. 
But,  where  an  officer,  holding  such  writs,  improperly  inter- 
feres with  the  jurisdiction  of  the  County  Court,  and  makes 
an  unauthorized  levy,  then  the  County  Court  has  jurisdic- 
tion to  order  a  return  of  the  property.  Lowe  v.  Matson, 
supra. 

The  question  before  us  is,  did  the  County  Court  correctly 
decide  in  refusing  to  order  appellee  to  turn  over  the  prop- 
erty to  the  assignee  ?  Conceding  the  City  Court  of  Elgin 
had  jurisdiction  of  the  property  in  question  levied  on  by 
appellee  under  the  bank  execution  in  the  first  instance,  it, 
by  the  consent  of  the  plaintiff,  lost  jurisdiction  of  the  sub- 
ject-matter of  the  levy  on  the  assigned  property.  In  such 
cases  the  County  Court  may  deal  with  the  property  levied 
on  "  to  all  intents  and  purposes  as  if  it  had  acquired  posses- 
sion of  it  prior  to  the  levy,"  subject,  however,  to  existing 
liens.  Plume  &  At  wood  Mfg.  Co.  v.  Caldwell,  136  111.  163. 
The  plaintiff  in  execution  controls  the  possession  of  the 
officer,  and  may  at  any  time  •allow  the  assignee  to  take  pos- 
session of  the  property,  he  being  substituted  for  the  sheriff. 
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The  execution  of  Hood,  Faulkrod  &  Co.,  being  void  for  the 
want  of  the  seal  of  the  court  issuing  it,  renders  it  unneces- 
sary to  notice  that  l6vy.  There  remains  to  be  considered 
the  rights  of  the  chattel  mortgage  in  the  hands  of  the 
appellee,  and  how  far  it  could  prevent  the  County  Court 
from  ordering  the  property  to  be  turned  over  to  appellant. 
As  respects  the  mortgage  api>ellee  occupies  the  position  of 
private  agent  of  Hood,  Faulkrod  &  Co.,  to  foreclose  it,  it 
not  being  any  part  of  a  sheriflF's  legal  duty  to  foreclose 
chattel  mortgages. 

What  position  did'  he  occupy  as  such  agent  ?  The  evi- 
dence shows  that  prior  to  the  time  he  claimed  to  hold  a 
qualified  possession  under  the  void  execution  or  the  mort- 
gage, he  had  actual  notice  of  the  execution  and  delivery  of 
appellant's  deed  of  assignment  from  Stolt  &  Coffin,  After 
he  had  made  the  levy  on  the  first  two  executions  he  went 
away  from  the  building  where  the  goods  were  situated,  and 
shortly  afterward  returned  with  the  void  execution  and 
chattel  mortgage,  and  before  he  attempted  or  could  attempt 
any  levy  under  them,  he  saw  appellant's  notice  posted  up 
on  the  outside  door  of  the  store  building  stating  that  appel- 
lant was  assignee  of  Stolt  &  Coffin,  and  held  the  goods  as 
such,  and  he  was  further  informed  that  such  an  assignment 
for  the  benefit  of  creditors  had  been  made.  Thus  actual 
notice  supplies  every  species  of  constructive  notice,  such  as 
a  recording  of  the  deed  of  assignment  and  actual  possession 
of  the  assignee,  and  other  such  modes  of  notice.  Xates  et 
al.  V.  Alice  Dodge,  Ex'x,  supra;  Lowe  v.  Matson,  supra. 
Tuttle,  the  deputy  sheriff,  hj  whom  the  levies  were  made 
for  the  sheriff,  was  the  sub-agent  of  the  appellee,  acting  for 
Hood,  Faulkrod  &  Co.,  claiming  a  sort  of  possession  under 
the  mortgage,  and  had  notice  of  the  assignment  as  before 
stated.  It  is  a  principle  of  law  that  a  principal  is  held  to 
the  notice  acquired  by  his  agent  of  all  facts  coming  to  the 
knowledge  of  such  agent  in  the  course  of  his  employment. 
If,  then,  the  holders  of  the  chattel  mortgage  knew  of  the 
fact  of  the  assignment,  and  by  virtue  of  it,  appellant  was 
attempting  to  get  possession  of  the  assigned  property 
under  it,  they  would  not  be  legally  entitled  to  take  pes- 
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session  of  the  property,  and  possession  in  such  case  would 
be  illegal,  especially  if  appellant  had  not  had  a  reasonable 
time  to  take  possession  after  receiving  the  deed  of  assign- 
ment. Yates  V.  Dodge,  supra;  Lowe  v.  Matson,  svpj'a. 
At  the  time  the  deputy  sheriff  was  attempting  to  get  pos- 
session, or  a  secondary  possession,  if  such  it  can  be  called, 
under  the  chattel  mortgage,  appellant  was  resisting  it,  and 
was  claiming  a  joint  possession  with  the  appellee,  the 
sheriff,  which  the  deputy  well  knew.  It  was  hold  by  the 
Supreme  Court  in  Hanchett  v.  Waterbury,  115  111.  220,  that 
''  upon  the  making,  filing  and  recording  of  the  assignment 
with  the  lists,  schedules  annexed,  the  County  Court  wherein 
such  assignment  is  filed  and  recorded  by  operation  of  law, 
at  once  acquires  jurisdiction  over,  becomes  possessed  of  all 
the  property  and  estate  embraced  within  the  assignment, 
subject,  of  course,  to  all  prior  liens  and  just  claims  third 
parties  may  have  upon  it."  It  could  not  be  permitted  for 
appellee,  as  the  agent  of  Hood,  Faulk  rod  &  Co.,  to  run  a 
i-ace  with  the  assignee  for  the  possession  of  the  property, 
even  if  it  were  not  impossible  by  reason  of  appellee's  prior 
possession  under  the  execution.  The  assignee  is  the  trustee 
of  the  creditors  as  well  as  the  insolvent  assignors;  and  the 
creditors  should  not  be  held  responsible  for  any  breach  of 
duty  on  his  part  to  the  extent  of  authorizing  other  frauds  to 
be  committed.  Plume  &  At  wood  Mfg.  Co.  v.  Caldwell, 
supra.  This  is  a  remedial  statute,  made  to  prevent  fraud, 
and  as  itself  declares,  should  be  liberally  construed  to  that 
end.  Eailroad  Co.  v.  Crane,  102  111.  249.  The  appellee  set 
up  in  his  answer  that  an  unjust  preference  was  being 
attempted  to  be  gained  in  favor  of  the  bank  by  its  collusion 
with  the  insolvents  and  the  proposed  assignee,  and  therefore 
the  assignment  was  void.  We  think  that  would  not  be  the 
oase. 

It  seems  to  be  the  policy  of  the  statutes  for  courts  to 
expose  and  correct  all  frauds  rather  than  to  hold  the 
assignment  void  for  fraud,  to  correct  fraud  for  the  benefit 
of  creditors,  and  to  compel  an  equal  distribution  of  the 
proceeds  of  the  assets  to  the  same,  rather  than  to  declare  the 
assignment  void.     Hence  the  statute  provides  that  all  pro- 
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visions  in  the  deed  of  assignment  preferring  creditors  should 
be  void.  If  the  bank  has  sought  improper  preference  it 
will  become  the  duty  of  the  court  to  disallow  it,  and  put  it 
on  an  equal  footing  with  other  creditors,  and  it  should  be 
the  duty  of  the  appellee  to  aid  the  court  in  that  particular, 
instead  of  endeavoring  to  obtain  other  improper  preferences 
for  his  principals. 

There  is  no  question  of  conflict  of  the  County  Court  with 
any  other  court  as  to  its  jurisdiction.  The  only  contest  is 
between  the  apjiellee,  as  the  agent  or  owners  of  the  mort- 
gage, and  appellant,  as  the  assignee  of  the  goods  in  ques- 
tion. By  the  action  of  the  plaintiff  in  the  execution  levied 
on  the  property,  the  sheriff  has  no  right  any  longer  to 
claim  to  be  acting  under  the  jurisdiction  of  the  City  Court 
of  Elgin. 

In  respect  to  another  view  of  the  case  where  appellee 
claims  possession  of  the  goods  as  the  agent  of  Hood,  Faulk- 
rod  &  Co.,  owners  of  the  mortgage,  we  have  to  say  that 
that  claim  has  ceased  to  exist,  and  that  he,  as  sheriif,  has  no 
option  but  to  sui  render  the  property  as  held  by  him  into  the 
hands  of  the  assignee.  He  has  no  right  to  interpose  any 
agency  or  other  pretense  to  still  hold  the  property.  Hav- 
ing once  surrendered  it,  as  he  is  bound  to  do,  what  becomes 
of  his  claimed  possession  as  agent  for  the  holders  of  the 
mortgage  ?  Appellee's  acceptance  of  the  chattel  mortgage 
for  collection  was  purely  a  private  matter.  He  could  not 
receive  it  like  a  second  execution  issued  from  the  same  juris- 
diction. If  he  does  accept  it  as  an  agent  for  collection,  he 
must  wait  until  he  has  done  his  complete  duty  rcsjiecting 
his  lew  and  the  collection  of  his  execution  before  he  can 
take  possession  of  any  portion  of  the  property  as  agent.  His 
mortgage  can  only  be  held  to  be  collected  in  case  there  is  a 
surplus  after  satisfying  the  executions;  he  has  no  right  to 
omit  any  of  his  duties  as  sheriif  for  the  benefit  of  such  claim. 
He  is  a  sworn  officer,  and  must  execute  the  duties  of  his 
office  faithfully.  Whatever  the  plaintiff  in  execution  ortiers 
to  be  done  to  facilitate  their  collection,  the  sheriff  is  bound 
to  execute.  The  holders  of  the  mortgage  have  no  rights  or 
equities  that  ought  to  embarrass  the  plaintiff  in  executions 
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in  turning  over  the  property  to  the  assignee.  The  assignees 
of  the  mortgage,  and  the  appellee,  their  agent,  are  in  no  bet- 
ter position  than  if  some  person  other  than  the  sheriff  had 
had  possession  of  the  mortgage  for  collection.  When  the 
jurisdiction  over  the  property  and  the  levies  thereon  is  given 
over  to  the  County  Court,  the  sheriff,  as  the  agent  of  the 
mortgage  holders,  will  simply  hold  it  for  collection  without 
possession  of  the  property.  He  will  be  obliged  to  present  it 
to  the  assignee  for  payment,  and  if  he  refuses  it,  the  appel- 
lee will  be  compelled  to  present  it  to  the  County  Court  for 
adjudication-  The  only  party  who  had  any  claim  or  right  to 
retain  the  property,  as  against  apj)ellant,  was  the  sheriff,  by 
force  of  the  bank  executions;  his  right,  however,  termi- 
nated after  the  consent  of  the  plaintiff  therein  to  surrender 
it  to  the  assignee.  The  County  Court  obtains  complete 
jurisdiction. 

In  another  view  of  the  case,  the  appellant's  claim  to  the 
property  as  assignee,  was  prior  in  point  of  time  to  that  of  the 
appsUee,  as  ai^ent  for  the  collection  of  the  mortgage,  and  in 
case  one  possession  could  be  tacked  on  to  anotlier  so  as  to 
commence  at  the  termination  of  the  first,  it  will  be  observed 
that  the  appellant  would  have  the  first  right  under  the  deed 
of  assignment,  as  he  made  the  first  attem])t  to  gain  such  pos- 
session from  the  sheriff.  He  was,  therefore,  ahead  in  pri- 
ority of  time,  and  the  mortgage  claim  could  gain  no  addi- 
tional rights  by  being  placed  in  the  hands  of  the  sheriff  who 
held  the  executions. 

The  extent  of  the  rights  of  the  holders  under  the  mort- 
gage to  priority,  is  not  now  before  us;  that  question  will  be 
a  matter  for  settlement  by  the  County  Court. 

From  what  has  been  said  it  will  be  seen  that  the  County 
Court  erred  in  not  allowing  appellant's  motion  for  an  order 
from  the  court  requiring  the  appellee  to  turn  over  the  assigned 
property  to  him;  therefore,  the  order  of  the  court  below  is 
reversed  and  the  cause  remanded  with  instructions  to  the 
court  to  grant  the  motion,  and  order  the  appellee  to  turn 
over  the  assigned  property  to  the  appellant. 

TouXLlX  a 
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49  4i8j  Tillage  of  Gilberts  r.  Kabe. 

74    4181  ^^  • 

49    418 

^4   145  1.    Citien  and  Villages — Right  to  Amend  Records  of  Proeeedings.—k 

49      418  Tillage  board  has  the  right  to  amend  the  record  of  its  proceedings  at  a 

98    ■826  fiubsequent  meeting  so  as  to  correspond  to  the  facts  and  make  truth 

appear  by  supplying  omitted  facts.     So  held,  where  a  Tillage  board 

amended  the  record  of  its  proceedings  at  a  previous  meeting,  so  as  to 

show  the  legal  passage  of  an  ordinance. 

2.  Cities  and  Villages,  — Record  of  Passage  of  Ordinance.  — ^The  record 
of  the  proceedings  of  a  village  board,  which  recited  that  all  the  mem- 
bers were  present  and  that  the  ordinance  in  question  was  passed  unan- 
imously, shows  that  the  ordinance  was  legally  passed. 

8.  Legislative  Bodies — Records— Amendments, — A  legislative  body 
makes  and  controls  its  own  record  and  d^ides  for  itself  when  it  coatains 
a  true  history  of  its  proceedings.  It  may  amend  its  record  by  the  addi- 
tion of  omitted  facts  so  as  to  make  it  show  the  whole  truth  and  corre- 
spond with  the  facts;  and  this  may  be  done  from  the  personal  knowledge 
of  the  members  of  the  body. 

4.  Vested  Rights — Violation  of  Ordinances— -Defective  Records,— The 
record  of  a  village  board  did  not  show  at  the  time  an  ordinance  was 
violated  that  it  had  been  passed  by  the  affirmative  vote  of  a  majority  of 
the  board,  but  the  record  was  subsequently  amended  so  as  to  show  the 
fact.  It  was  held,  that  the  person  violating  the  ordinance  was  presumed 
to  have  known  that  the  law  authorized  the  board  to  amend  its  record, 
and  he  could  acquire  no  vested  right;  that  tlie  prosecution  for  his  wrong- 
doin*?  should  be  governed  by  the  record  m  its  incomplete  form.  When 
he  undertook  to  violate  the  ordinance,  because  he  thought  that  the  village 
would  not  be  able  to  prove  its  passage,  he  took  the  risk  of  sucli  proof  being 
made  and  had  no  right  to  insist  that  it  should  not  be  made. 

Memorandum. '-Suit  .for  violation  of  ordinance.  Appeal  from  the 
Circuit  Court  of  Kane  County;  the  Hon.  Henry  B.  Willis,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1893.  Opinion  filed 
December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court 

Appellant's  Brief,  Oscar  Jones  and  John  A.  Eussell, 

Attorneys. 

It  is  deemed  of  so  great  importance  to  uphold  the  pro- 
ceedings of  public  corporations,  that  courts  are  disposed  to  be 
as  indulgent  in  allowing  entries  of  their  proceedings  to  be 
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amended  as  is  consistent  with  the  safety  of  those  whose  in- 
terests will  be  affected  thereby,  and  the  power  of  clerks  of 
towns  and  other  municipal  corporations  to  amend  their 
records,  while  they  continue  in  office,  is  well  established  by 
authority,  Samis  v.  King,  40  Conn.  298 ;  Farrell  v.  King, 
41  Conn.  448 ;  People  v.  Brinkerhoff,  68  K  Y.  259 ;  Halleck 
V,  The  Inhabitants  of  Boylston,  117  Mass.  469 ;  Barr  v.  The 
Village  of  Auburn,  89  111.  361 ;  County  of  Adams  v.  The 
City  of  Quincy,  130  111.  566. 

Such  amendment  relates  back  to  the  time  of  the  passage, 
of  the  ordinance  or  resolution  in  question.  McCormick  v. 
Bay  City,  23  Mich.  457 ;  Commissioners  v.  Hearne,  59  Ala. 
371 ;  Starr  v.  Burlington,  45  Iowa,  87 ;  Dillon  on  Municipal 
Corporations,  Sees.  231,  234,  note  1. 

Where  the  city  clerk  had  failed  to  keep  the  record  of  the 
ayes  and  nays  upon  the  adoption  of  a  resolution  by  the  com- 
mon council,  a  nunc  pro  tunc  entry  of  omitted  proceedings 
may  be  caused  to  be  made  by  the  city  council.  City  of  Lo- 
gansport  v.  Crockett,  64  Ind.  319. 

Irwin  &  Egan,  attorneys  for  appellee. 

Opinion  op  the  Coitbt,  Cartwright,  J. 

Appellee  was  prosecuted  before  a  justice  of  the  peace, 
by  appellant,  for  the  violation  of  its  ordinance  prohibiting 
the  sale  of  intoxicating  liquor  without  a  license.  Appel- 
lant was  defeated  before  the  justice,  and  an  appeal  was 
taken  to  the  Circuit  Court,  where  the  case  was  tried  by 
the  court  without  a  jury,  and  appellant  was  again  defeated. 

The  facts  were  agreed  upon  by  stipulation  in  the  Circuit 
Court,  and  the  only  question  in  the  case  was  concerning  an 
amendment  by  the  village  board  of  the  record  of  its  pro- 
ceedings in  the  passage  of  the  ordinance.  The  village 
board  consisted  of  six  members.  A  meeting  of  the  board 
was  held  July  31,  1890,  and  the  record  of  that  meeting,  as 
originally  made  by  a  clerk  jpro  tem,^  recited  that  all  the 
members,  except  one,  were  present,  and  that  the  ordinance 
in  question  was  passed,  but  it  contained  no  recital  of  the 
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manner  of  its  passage.  The  ordinance  was  duly  approvecl, 
and  copies  were  posted.  The  defendant  on  three  different 
occasions,  between  August  15,  and  December  2,  1890,  sold 
intoxicating  liquors  contrary  to  the  provisions  of  the  ordi- 
nance. The  prosecution  was  commenced  December  23, 181)0, 
and  afterward,  during  its  pendency,  before  the  trial  in  the 
Circuit  Court,  at  a  regular  meeting  of  the  same  board  at 
which  all  the  members  were  present,  it  was,  by  unanimous 
vote,  ordered  that  the  record  of  the  proceedings  at  the 
meeting  of  July  31,  1890,  should  be  corrected  so  as  to  cor- 
respond with  the  facts,  by  inserting  after  the  word  "  passed/' 
where  the  passage  of  the  ordinance  was  shown,  the  word 
"  unanimously,"  and  the  record  was  amended  accordingly. 
The  record  was  in  like  manner  amended  so  as  to  show  that 
the  member  not  present  at  the  opening  of  the  meeting, 
came  in  and  took  his  seat  before  the  passage  of  the  ordi- 
nance. The  amended  record  before  the  Circuit  Court,  showed 
that  all  the  memters  of  the  board  were  present  at  the  meet- 
ing w^hen  the  ordinance  was  passed,  and  that  its  passage  was 
by  unanimous  vote. 

That  the  village  board  had  the  right  to  amend  the  record 
of  its  proceedings  so  as  to  corresix)nd  with  the  facts  and 
make  the  truth  appear  by  supplying  the  omitted  facts,  is 
settled  beyond  controversy.  President  and  Tnistees  of 
Town  of  St.  Charles  v.  0\Malley,  18  111.407;  Turley  v. 
County  of  Logan,  17  111.  151;  County  of  Adams  v.  City  of 
Quincy,  130  111.  566. 

It  is  also  the  law  that  the  record,  as  amended,  showed 
that  the  ordinance  was  legally  passed.  Barr  v.  Village  of 
Auburn,  89  111.  361. 

It  is  argued  here  that  the  judgment  of  the  court  was 
right,  because  no  proof  outside  of  the  record  of  the  board  was 
offered  to  show  that  the  amended  record  was  true.  A  leg- 
islative body  makes  and  controls  its  own  record,  and  decides 
for  itself  when  it  contains  a  true  history  of  its  proceedings. 
The  board  decided  that  the  record,  as  originally  made,  was 
deficient,  and  that  the  addition  of  omitted  facts  should  be 
made  so  as  to  make  it  show  the  whole  truth  and  corre- 
spond with  the  facts.     The  addition  was  made  from  the 
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personal  knowledge  of  the  members  of  the  board,  and  when 
made  so  as  to  give  a  true  history  of  the  passage  of  the 
ordinance,  it  is  no  more  required  or  admitted  of  outside 
parol  proof  than  any  other  record  of  the  board. 

It  is  also  contended,  that,  inasmuch  as  the  record  did  not 
at  the  time  the  ordinance  was  violated,  show  that  it  had 
been  passed  by  the  affirmative  vote  of  a  majority  of  the 
board,  the  defendant  acquired  some  sort  of  vested  right  to 
immunity,  which  could  not  be  disturbed  by  the  subsequent 
amendment,  or  that  such  subsequent  amendment  was  ex 
pod  facto  in  its  character  and  void  as  to  him. 

The  purpose  of  the  requirement  that  the  vote  should  be 
entered  in  the  journal  was  to  furnish  evidence  that  the 
ordinance  was  passed  as  required  by  statute.  Barr  v.  Vil- 
lage of  Auburn,  supra.  The  record  as  originally  made 
recited  that  the  ordinance  was  passed,  and  it  was  approved' 
and  published  as  an  ordinance  of  the  village.  When 
defendant  contemplated  a  violation  of  its  provisions,  ordi- 
nary prudence  would  require  that  he  should  ascertain 
whether  it  was  in  fact  passed  in  the  required  mode.  He  is 
presumed  to  have  known  that  the  law  authorized  the  boanl 
to  amend  its  record  by  adding  any  omitted  fact,  and  he 
could  acquire  no  vested  right  that  the  prosecution  for  his 
wrong  doing  should  be  governed  by  the  record  in  its  incom- 
plete form.  When  he  undertook  to  violate  the  ordinance, 
because  he  thought  that  the  village  would  not  be  able  to 
prove  its  passage,  he  took  the  risk  of  such  proof  being 
made,  and  had  no  right  to  insist  that  the  proof  should  not 
be  made. 

When  the  record  was  completed  by  adding  the  omitted 
fact  that  the  vote  on  the  passage  of  the  ordinance  was 
unanimous,  the  record  had  the  same  force  and  effect  as 
though  originally  made  as  amende<l,  and  showed  that  the 
ordinance  was  legally  passed  July  31, 1890.  County  of  Du 
Page  V.  Martin,  39  111.  App.  298.  It  was  in  full  force  when 
it  was  violated  by  the  defendant,  and  the  completion  of  the 
record  did  not  make  that  an  offense  which  was  not  an 
offense  when  committed. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 
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Economy  Light  and  Power  Co.  t.  Catting. 

• 

1 .  Waters — Damage  from  Overflow — Reffpojisibility . — ^Where  a  person 
leased  water  power  from  the  authorities  of  the  Illinois  and  Michigan 
canal,  and  for  the  purpose  of  making  more  power  was  permitted  hy  the 
canal  authorities  to  put  flash  hoards  on  top  bf  a  dam  in  the  Desplaines 
river,  under  the  direction  of  the  canal  superintendent,  thereby  raising 
the  water  in  the  river  and  flooding  an  island  used  for  garden  purposes, 
causing  damages  to  the  crop  thereon  growing,  it  teas  heldy  that  the 
company  was  not  relieved  of  its  responsibility  by  the  consent  of  the  canal 
authorities. 

2.  Damages — Orowing  Crop — Overflow  of  Water,  —Where  damages  f or 
the  destruction  of  a  growing  crop  is  sought  to  be  recovered,  the  measure 
of  damages  is  the  value  of  the  crop  as  it  was  when  destroyed,  with  the 
right  to  the  owner  to  mature  and  harvest  or  gather  it  at  the  proper  time. 
The  value  of  the  crop  is  a  matter  of  estimate  or  conclusion  of  the  mind 
to  be  arrived  at  from  all  the  facts  which  would  affect  it. 

3.  Damages — Elemeyits  in  Arriving  at  Value  of  Orowing  Crops.—  In 
estimating  the  value  of  growing  crops  destroyed,  it  is  proper  to  take  into 
consideration  the  fact  that  the  land  was  very  fertile  and  jjroductive  and 
that  it  had  produced,  for  a  series  of  years,  crops  which  were  larger  and 
brought  better  prices  than  the  average. 

4.  Damages — When  Not  Excessive, — In  an  action  for  the  destruction 
by  an  overflow  of  water,  of  two  acres  of  cabbages,  some  small  and  some 
large  enough  to  stop  cultivating,  half  an  acre  of  sweet  com,  one  acre  of 
potatoes,  and  also  tomatoes  and  cucumbers,  and  three  acres  of  land  pre- 
pared for  setting  with  cabbage  plants,  the  plants  in  hand  ready  for  set- 
ting, the  jury  assessed  the  damages  at  $577.80.    Held,  not  excessive. 


Memorandam. — Action  for  damages  caused  by  overflow  of  water. 
Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon.  Dorrance 
DiBBEL,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D. 
1893,  and  affirmed.     Opinion  filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
courjb. 

Instruction  on  the  measure  of  damages  referred  to  in  tfie  opinion  of  the 
court: 

*'If  the  jury,  acting  under  the  instructions  and  evidence,  find 
for  the  plaintiff,  and  if  they  further  find  that  the  acts  complained  of  in 
the  declaration  are  proved,  and  that  by  such  acts  plaintiff  was  deprived 
of  the  use  of  the  premises  for  the  remainder  of  the  season  in  which  the 
overflow  occurred,  and  that  by  said  acts  plaintiff's  crops  growing  on  said 
premises  were  wholly  destroyed,  then  the  measure  of  damages  is  as  fol- 
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lows:  1st.  For  the  land  plaintiff  was  prevented  from  tilling  or  using, 
if  any,  its  rental  value  for  the  rest  of  the  season,  if  the  same  is  shown  in 
evidence.  2d.  For  the  land  where  the  crop  was  up,  more  or  leas  ma- 
tured, the  rental  value  for  the  rest  of  that  season,  the  cost  of  labor,  seed 
and  plants,  expended  thereon,  and  the  cost  of  any  labor  she  had  bestowed 
thereon  after  the  planting,  if  the  same  is  shown  in  evidence;  or,  in  lieu 
of  the  compensation  specified  in  this  second  paragraph,  the  value  of  the 
crop  at  the  time  of  its  destruction,  with  the  right  to  the  owner  thereof  to 
mature  the  crop  and  harvest  or  gather  it  at  the  proper  time,  if  the  same 
is  shown  in  evidence.  If  any  witnesses  who  testified  for  the  plaintiff 
have  given  any  other  baaiB  for  estimating  plaintiff^s  supposed  damages 
than  those  given  in  these  instructions,  the  jury  are  directed  to  disregard 
mich  basis  and  the  estimates  and  testimony  founded  thereon,  and  to  ex- 
clude the  same  from  their  consideration  of  this  case.*' 

C.  W.  Brown,  attorney  for  appellant. 

Appellee's  Bbibf,  John  C.  Patterson  and  John  S.  Rey- 
nolds, Attorneys. 

Every  injury  by  means  of  a  water  course  by  throwing  the 
water  back  upon  another  riparian  owner  above  is  repug- 
nant to  the  maxim  sic  utere  tuo  dlAenmn  non  loedasj  and  a 
species  of  tort,  denominated  a  "  nuisance^  See  Angell  on 
Water  Courses,  Chap.  10,  Sec.  388,  p.  555,  7th  Ed. 

The  rule  of  damages  announced  by  the  court  in  his  in- 
struction to  the  jury  is  approved  by  this  court  in  K,  &  S. 
Ey.  Co.  V.  Homn,  17  Brad.  '650. 

Opinion  of  the  Court,  Cartwrioht,  J. 

This  is  a  suit  by  appellee  against  appellant  for  damages 
occasioned  by  appellant  flooding  her  land  with  water.  She 
obtained  a  verdict  for  $577.80,  on  which  judgment  was 
entered. 

On  the  trial  it  was  proved  that  plaintiff  was  the  owner 
of  an  island  in  the  Desplaines  Eiver,  a  short  distance 
above  the  junction  of  that  river  with  the  Illinois  and 
Michigan  canal  at  Joliet.  Below  such  junction  the  river 
constituted  a  portion  of  the  canal,  and  was  adapted  to  such 
nse  by  a  dam  across  the  river  about  a  mile  below  the  junc- 
tion for  the  purpose  of  navigation.  The  island  contained 
about  fourteen  acres,  and  part  of  it  was  used  for  garden 
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purposes.  The  defendant  used  water  power  at  this  dam 
leased  from  the  canal  authorities.  In  the  spring  of  1891, 
the  basin  above  the  dam  had  become  so  filled  with  seiliment 
that  the  passage  of  water  through  the  flumes  was  obstructed, 
and  the  dam  in  consequence  did  not  afford  as  much  power 
as  the  defendant  wanted.  The  defendant  was  entitled  to 
use  whatever  water  was  wasted  at  the  dam,  and  not  used 
in  navigation.  The  canal  superintendent  promised  the 
defendant  to  dredge  out  the  basin,  but  the  dredges  were 
farther  down  the  canal,  and  it  was  not  convenient  to  bring 
one  up,  and  therefore  the  defendant,  for  the  sole  purpose 
of  making  more  power  for  its  use,  was  permitted  to  put  on 
top  of  the  dam,  under  the  direction  of  the  canal  superin- 
tendent, flash-boards,  thereby  raising  the  head  of  water 
about  fifteen  and  one-half  inches,  which  was  subsequently 
reduced  to  about  twelve  and  one-half,  and  afterward  to 
six  and  one-half  inches.  The  flash-boards,  w^hen  first  put 
on,  flooded  the  island  by  raising  the  water  in  the  river,  and 
caused  the  damages  sued  for. 

It  is  contended  that  defendant  was  not  liable  for  anv 
damages  whatever,  for  the  reason  that  it  put  the  flash-boards 
on  the  dam  under  authority  of  the  canal  superintendent^  and 
that  the  canal  commissioners  having  control  of  the  dam 
wath  power  to  keep  it  in  condition  and  repair  for  use  would 
not  be  liable  for  the  act.  It  is  true  that  the  work  was  done 
under  the  superintendence  of  tlie  canal  superintendent,  who 
directed  how  it  should  be  done,  but  it  was  done  by  the 
defendant  and  paid  for  by  it.  It  was  not  done  for  any  pur- 
pose of  navigation,  or  for  anj^  public  purpose,  but  at  the 
instance  of  and  by  defendant  in  order  to  get  more  power  for 
its  use.  The  evidence  did  not  show  that  the  canal  commis- 
sioners did  anything,  and  the  canal  superintendent  merely 
controlled  the  manner  in  which  the  defendant  did  the  work 
which  it  was  permitted  to  do  for  its  own  benefit.  We  are 
of  opinion  that  defendant  was  not  relieved  of  responsibility 
by  tlie  consent  of  the  canal  su{X)rintendent. 

It  is  next  urged  that  the  damages  allowed  were  excessive 
and  that  the  court  improperly  admitted  evidence  which 
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tended  to  produce  that  result.  At  the  time  of  the  over- 
flow there  were  two  acres  of  cabbages,  some  small  and  some 
large  enough  to  stop  working  them,  half  an  acre  of  sweet 
corn,  an  acre  of  potatoes,  and  also  tomatoes  and  cucumbers, 
and  three  acres  were  prepared  for  setting  with  cabbage 
plants,  and  the  plants  were  on  hand  ready  for  setting. 
There  was  evidence  of  the  rental  value  for  the  rest  of  the 
season  of  the  land  not  planted,  and  of  the  value  of  the  grow- 
ing crop  at  the  time  of  its  destruction.  It  is  insisted  that 
as  to  the  value  of  the  crop  destroyed,  the  evidence  should 
have  b3en  strictly  confined  to  cash  market  values,  and  that 
this  was  not  done.  We  are  not  aware  that  there  is  any 
market  for  cabbages  not  half  grown  or  other  vegetables 
recently  planted,  and  there  was  no  evidence  that  such  prop- 
erty had  any  market  value.  No  Avitness  stated  that  they 
were  the  subject  of  bargain  and  sale,  or  that  there  was  any 
market  which  fixed  the  standard  of  their  value.  The  value 
to  be  ascertained  was  the  value  of  the  crop  as  it  was  when 
destroyed,  with  the  right  to  the  owner  to  mature  and  har- 
vest or  gather  it  at  the  proper  time.  That  there  was  no 
market  standard  of  such  value  is  clear  from  the  evidence. 
That  value  was  a  matter  of  estimate  or  conclusion  of  the 
mind  to  be  arrived  at  from  all  the  facts  which  would  affect 
it.  Such  estimate  might  properly  be  affected  by  the  quality 
of  the  land  in  which  the  crop  was  growing,  and  so  wo  see 
no  objection  to  allowing  the  jury  to  know,  as  was  done,  that 
this  land  was  very  fertile  and  productive,  and  that  it  had 
produced  for  a  scries  of  years,  cabbages,  which  were  larger 
and  brought  better  prices  than  the  average.  The  crop 
would  be  worth  more  and  a  purchaser  Avould  pay  more  for 
it  with  the  right  to  mature  and  gather  it,  if  set  and  growing 
in  that  soil  than  if  planted  in  a  sterile  soil  where  it  would 
not  develop  and  mature.  The  evidence  comphiined  of  is 
mainlv  of  this  class,  and  we  see  no  error  in  its  admission. 
Perhai)s  some  witnesses  estimated  the  damages  u])(>n  an  im- 
propar  basis,  but  if  so,  the  court  gave  to  the  jury  in  an  in- 
struction the  proper  basis,  and  carefully  instructed  them 
that  if  any  witness  for  plaintiff  had  given  any  other  basis, 
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they  should  disregard  it  and  the  estimates  and  testimony 
founded  thereon,  and  exclude  the  same  from  their  consider- 
ation of  the  case.  The  basis  on  which  witnesses  made  esti- 
mates had  been  fully  ascertained  and  laid  before  the  jury 
by  cross-examination,  and  we  are  satisfied  that  they  fully 
understood  what  should  be  considered  by  them  as  legitimate 
evidence  of  damage. 

As  is  usually  the  case  the  opinions  of  witnesses  as  to  value 
differed  widely,  but  those  of  plaintiff's  witnesses  sustain  the 
verdict,  and  we  find  no  sufficient  reason  to  say  that  the 
damages  were  excessive. 

Lastly,  it  is  claimed  that  the  suit  was  begun  before  any 
damage  accrued  to  the  plaintiff,  but  the  claim  is  not  justi- 
fied by  the  evidence. 

The  judgment  will  be  affirmed. 


Staver  &  Abbott  Manufacturing  Co.  y.  Coe. 

1.  Witnesses — Separation  of. — The  matter  of  separating  the  wit- 
nesses and  excluding  them  from  the  court  room  until  called  to  the  wit- 
ness stand,  rests  entirely  within  the  discretion  of  the  trial  court,  and  the 
Appellate  Court  wiU  not  inquire  as  to  whether  the  discretion  was  judi- 
cially exercised. 

2.  Trials — By  the  Court — Conduct  of^  etc, — It  is  entirely  proper 
for  the  trial  court,  in  ruling  upon  objections  to  evidence,  to  give  his 
reasons  for  his  holding,  being  always  guarded  against  saying  anything  in 
the  presence  of  the  jury  prejudicial  to  either  litigant. 

3.  Vendor  and  Vendee  ^Possession  of  Goods  by  Fraud — Execution 
Debtor, — Where  a  merchant  who  is  insolvent  obtains  possession  of  goods 
under  a  pretense  of  purchase,  by  means  of  fraud  and  fraudulent  repre- 
sentations as  to  his  financial  condition,  and  with  no  intention  to  pay  for 
them,  title  does  not  pass  between  them^  and  the  vendor  may  recover 
possession  of  the  goods  in  replevin,  if  they  have  not  passed  into  the  hands 
of  a  bo7ia  ftde  purchaser.  Such  title  does  not  extend  to  an  execution 
debtor;  he  does  not  stand  in  the  sense  of  an  innocent  purchaser,  but  is  a 
mere  lienor  who  takes  title  subject  to  aU  the  infirmities  existing  be- 
tween the  vendor  and  the  fraudulent  vendee. 

4.  Vendor  and  Vendee — Fraud— Recovery  of  Ooods^Intetition.-^ 
To  sustain  a  recovery  of  the  goods  by  the  vendor,  it  must  appear  that  the 
vendee  at  the  time  of  going  through  the  forms  of  a  purchase,  entertained 
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a  positive  intention  not  to  pay  for  them.  It  is  not  a  fraud  for  a  pur* 
chaser  to  buv  on  credit  when  he  is  insolvent.  He  mav  even  conceal  the 
condition  of  his  liabilities,  if  he  buys  with  an  honest  intention,  and  if  he 
does  BO  with  a  belief  that  his  affairs  wiU  so  improve  as  to  enable  him  to 
get  through  his  embarrassment,  the  purchase  will  stand. 

5.  Fraud — Misrepresentations  Knowingly  Made, — Misrepresentations 
knowingly  made  are  sufficient  to  warrant  an  inference  of  fraudulent 
intent,  but  to  hold  that  the  intention  of  the  party  making  the  misrepre- 
sentation is  immaterial  would  be  against  authority  and  principle. 

6.  False  Represen ta  tions — Commercial  Agencies.  — ^The  false  represen- 
tation must  be  shown  to  have  been  made  to  the  vendor  or  to  a  commercial 
agency,  whose  business  it  is  to  ascertain  the  financial  condition  of  dealers 
and  report  to  its  customers.  The  business  of  commercial  agencies  is 
well  understood  in  the  commercial  world,  and  a  false  and  fraudulent 
statement  made  by  a  retail  dealer  to  one  of  them  upon  which  a  vendor 
is  induced  to  extend  credit,  would  be  followed  by  all  the  consequences 
of  a  false  statement  made  directly  to  the  vendor. 

Memorandnm. — Action  of  replevin.  Appeal  from  the  Circ^uit  Court 
of  Livingston  County;  the  Hon.  Charles  R.  Starr,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893,  and  afi^med.  Opinion  filed 
December  12,  1893. 

Statement  of  the  Facts. 

This  replevin  was  brought  by  appellant  against  appellee, 
sheriff  of  Livingston  County,  to  recover  the  possession  of 
twenty-one  buggies  or  spring  vehicles  seized  by  him  under 
five  executions  against  Joseph  J.  Ben  way  and  Henry  Kuntz, 
partners,  doing  business  as  Benway  &  Kuntz,  at  Strawn, 
Livingston  County,  Illinois. 

The  declaration  recited  that  the  plaintiff  was  a  corpora- 
tion and  owned  the  buggies,  and  that  the  defendant  unlaw- 
fully took  and  detained  them  from  it.  The  defendant 
pleaded  property  in  himself,  property  in  the  execution 
debtors,  Benway  &  Kuntz,  nul  tiel  corporation,  and  that  he 
took  and  detained  the  buggies  as  sheriff  under  said  execu- 
tions. Upon  these  pleas  the  usual  issues  were  joined  and 
the  case  was  tried  before  a  jury  resulting  in  a  verdict  for 
the  defendant  as  follows  : 

"  We,  the  jury,  find :  1.  That  the  plaintiff  herein  was  a 
corporation  at  the  time  of  the  beginning  of  this  suit.  2. 
That  the  property  in  controversy  in  the  suit  was  the  prop- 
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erty  of  Ben  way  &  Kuntz,  at  the  time  of  the  levy  made  upon 
it  by  the  said  sheriff,  under  certain  executions  then  held  by 
him.  3.  That  the  defendant  is  not  guilty."  The  plaintiffs 
aj)i3ealed. 

Appella.nt's  Brief,  C.  C.  Strawn  and  A.  C.  Nortox, 

Attorneys. 

To  bring  a  party  within  the  rule,  it  is  not  required  that 
the  party  shall  have  the  particular  person  deceived,  in  mind 
at  the  time  of  the  making  of  the  fraudulent  representa- 
tions. If  he  has  everybody  in  mind  to  whom  knowledge  of 
the  representations  may  come,  that  includes  the  particular 
person  to  whom  the  representations  do  in  fact  come.  In  such 
cases  the  person  defrauded  is  as  much  within  the  scope  of  the 
fraudulent  party's  intent,  as  if  the  representations  were  made 
to  him  direct.  Wells  v.  Cook,  88  Am.  Dec.  442;  Watson  v. 
Crandall,  7  Mo.  App.  233,  78  Mo.  583;  Baker  v.  Orandall, 
78  Id.  584;  Commonwealth  v.  Call,  21  Pick.  515;  Common- 
Avealth  V.  Ilarley,  7  Met.  462;  Goodwin  v.  Goldsmith,  49  N. 
Y.  Super.  Ct.  101;  Genesee  Co.  Savings  Bk.  v.  Michigan 
Barge  Co.,  52  Mich.  104;  Naugatuck  Cutlery  Co.  v.  Babcock, 
22  Ilun,  481;  Macullar  v.  McKinley,  49  N.  Y.  Super.  Ct  5. 

The  doctrine  is  the  same  where  the  defendant  makes  false 
representations  with  the  intention  of  deceiving  a  class  to 
which  the  plaintitf  belongs;  though  the  representations  are 
not  made  to  the  plaintiff  personally,  yet  he  has  his  action. 
Peck  v.  Gurnsey,  L.  E.,  6  U.  L.  377,  39G,  412;  Bedford  v. 
Bagshaw,  29  L.  J.  Ex.  65. 

Appellee's  Brief,  K.  S.  McIlduff  and   Geo.  W.  Patton, 

Attorneys. 

Undisclosed  insolvency  on  the  part  of  the  vendee,  is  not 
such  evidence  of  fraud  as  entitles  the  vendor  to  rescind  the 
sale  and  maintain  an  action  of  replevin  to  recover  goods  sold. 
The  mere  suppression  of  facts  as  to  his  financial  standing  by 
a  purchaser  of  goods  is  not  fraudulent,  unless  his  intention 
is  to  obtain  possession  of  the  goods  and  not  to  pay  for  them. 
Reticker  v.  Katzenstein,  26  111.  App.  33;  Morris  &  Lewis  v. 


Second  District— May  Tekm,  1893.        429 

^-^i^^^— ^—  111  ■  ■  ■    I  1  .        ■  f 

Staver  &  Abbott  Mfg.  Co.  v.  Coe. 

Reticker,  27  111.  App.  601;  Patton  v.  Campbell,  70  111.  74; 
People  ex  rel.  v.  Healy,  128  111.  17;  Kitson  v.  Farwell,  132 
III.  337. 

Opinion  of  the  Court,  Ha.rker,  P.  J. 

Joseph  J.  Benway  and  Henry  Kuntz,  partners,  doing-  busi- 
ness under  the  firm  ,name  of  Benway  &  Kuntz,  at  Strawn, 
Livingston  County, Illinois^  purchased,  on  four  months'  credit, 
twenty-one  buggies  from  appellant,  a  corporation  engaged 
in  manufacturing  such  merchandise.  A  few  weeks  after  the 
buggies  were  shipped  and  delivered,  judgments  w^ere  recov- 
ered against  Benway  &  Kuntz  by  various  creditors,  aggre- 
gating more  than  $4,000.  On  executions  issued  from  the 
judgments,  appellee,  as  sheriflf  of  Livingston  County,  levied 
ujx>n  and  took  possession  of  the  buggies.  Soon  afterward 
appellant  began  this  suit  in  replevin  to  recover  possession 
of  them,  claiming  that  Benway  &  Kuntz  obtained  them  on 
credit  by  such  false  and  fraudulent  representations  as  to 
their  financial  condition,  that  title  to  the  property  did  not 
pass  from  it. 

There  was  a  trial  in  the  Circuit  Court  by  a  jury,  which 
found  appellee  not  guilty  of  wronc^uUy  taking  the  property 
and  that  the  same  at  the  time  of  the  levy  of  the  executions, 
was  the  property  of  Benway  &  Kuntz.  A  motion  for  a  new 
trial  was  overruled,  the  usual  judgment  entered,  and  this 
appeal  taken. 

As  grounds  for  reversal  of  the  judgment  below,  appellant 
assigns,  and  urges  vigorously,  a  multitude  of  errors  com- 
mitted by  the  trial  court.  The  first  alleged  error  was  the 
refusal  of  the  court  to  allow  appellant's  motion  to  separate 
the  witnesses  and  exclude  them  from  the  court  room  until 
called  to  the  witness  stand.  This  was  a  matter  resting  en- 
tirely within  the  discretion  of  the  court.  We  will  not 
inquire  whether  that  discretion  was  judiciously  exercised. 
Errissman  V.  Errissman,  25  111.  136. 

It  is  urged  that  the  court  erred  in  commenting  upon  evi- 
dence in  the  hearing  of  the  jury,  and  that  appellant  was 
greatly  prejudiced  thereby.    We  have  carefully  examined 
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into  the  record  in  that  regstrd,  and  find  the  comments  com- 
plained of,  to  consist  solely  of  what  was  said  by  the  court  in 
passing  upon  objections  to  evidence.  We  do  not  agree  with 
counsel  in  the  proposition  that  in  jury  trials  the  court  should 
be  content  with  simply  ruling  upon  the  question  raised  to 
the  evidence — should  stop  with  sustaining  or  overruling  the 
objection.  We  think  it  entirely  proper  for  the  trial  court  to 
give  reasons  for  his  holding,  being  always  guarded,  of  course, 
against  saying  anything  in  the  presence  of  the  jury  preju- 
dicial to  either  litigant.  We  are  unable  to  see  anything  in 
the  remarks  of  the  court  calculated  to  prejudice  the  rights 
of  appellant  in  the  eyes  of  the  jury. 

It  does  not  appear  from  the  evidence  that  Benway  & 
Kuntz  made  any  representations  directly  to  appellant  as  to 
their  financial  condition  at  the  time  the  busrofies  were 

CO 

ordered,  but  the  evidence  as  to  that  branch  of  the  case  con- 
sisted of  a  report  made  by  a  local  representative  to  the 
Bradstreet  Mercantile  Agency,  dated  December  4,  1890,  a 
revision  of  the  same  dated  November,  1891)  a  report  from 
the  Implement  Credit  Co.,  a  report  from  R.  G»  Dun  &  Co., 
with  an  appended  statement  of  Benway  &  Kuntz,  dated 
December  10,  1890,  and  a  statement  made  by  Benway  & 
Kuntz,  February  11,  1892,  to  Hibbard,  Spencer,  Bartlett  & 
Co.,  wholesale  dealers  in  Chicago. 

A  few  days  after  the  order  was  placed,  February  15, 1892, 
Charles  F.  Shuey,  the  credit  man  of  appellant,  was  given 
the  order  with  instructions  to  investigate  the  financial  stand- 
ing of  Benway  &  Kuntz.  Receiving  the  reports  and  state- 
ments above  mentioned,  he  decided  that  the  firm  was  solvent 
and  the  order  was  filled,  the  credit  to  run  four  months  from 
the  1st  of  April,  1892.  The  goods  were  levied  upon  about 
two  months  after  that  date. 

We  regard  the  law  in  this  class  of  cases  as  well  settled. 
It  may  be  stated  briefly  as  follows :  Where  a  merchant,  who 
is  insolvent,  obtains  possession  of  goods  under  a  pretense 
of  purchase  by  means  of  false  and  fraudulent  representa- 
tions as  to  his  financial  condition,  and  with  no  intention  to 
pay  for  them,  title  does  not  pass  between  them,  and  the 
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vendor  may  recover  possession  of  the  goods  in  replevin,  if 
they  have  not  passed  into  the  hands  of  a  bona  fide  pur- 
chaser. Title  does  not  extend  to  an  execution  debtor.  He 
does  not  stand  in  the  sense  of  an  innocent  purchaser,  but 
is  a  mere  lienor,  who  takes  title  subject  to  all  the  inlSrm- 
ities  existing  between  the  vendor  and  the  fraudulent 
vendee. 

To  sustain  a  recovery  of  the  goods  by  the  vendor,  it  must 
appear  that  the  vendee,  at  the  time  of  going  through  the 
forms  of  a  purchase,  entertained  a  positive  intention  not  to 
pay  for  them.  It  is  not  fraud  for  a  purchaser  lo  buy  on  a 
credit  when  he  is  insolvent.  He  may  even  conceal  the  con- 
dition of  his  liabilities,  if  he  buys  with  an  honest  intention 
to  pay,  and  if  he  does  so  with  a  belief  that  his  affairs  will 
so  improve  as  to  enable  him  to  get  through  his  embarrassr 
ment,  the  purchase  will  stand.  Henshaw  v.  Bryant,  4  Scam, 
97 ;  Blow  V.  Gage,  44  111.  208  ;  Hiner  v.  Richter,  51  111.  290; 
Schwabacker  v.  Eiddle,  99  111.  343 ;  Kitson  v.  Farwell,  132 
111.  337 ;  Morrill  v.  Corbin,  13  Brad.  86 ;  Catlin  v.  Warren, 
16  Brad.  423 ;  Swaim  v.  Humphreys,  15  Brad.  451 ;  Flower 
V.  farwell,  18  Brad.  254 ;  Wachsmuth  v.  Martini,  45  111.  App. 
244. 

In  Wachsmuth  v.  Martini,  this  court  held  that  misrepre- 
sentations, knowingly  made,  are  sufficient  to  warrant  an  in- 
ference of  fraudulent  intent;  but  to  hold  that  the  intention 
of  the  party  making  the  misrepresentation  is  immaterial, 
would  be  against  authority  and  principle. 

The  false  representations  must  be  shown  to  have  been 
made  to  the  vendor  or  to  a  commercial  agency,  whose  busi- 
ness it  is  to  ascertain  the  financial  condition  of  dealers,  and 
report  to  its  customers.  The  business  of  commercial  agen- 
cies is  well  understood  in  the  commercial  world,  and  any 
false  and  fraudulent  statement  made  by  a  retail  dealer  to 
one  of  them  upon  which  a  vendor  is  induced  to  extend 
credit,  would  be  followed  by  all  the  consequences  of  a  false 
statement  made  directly  to  the  vendor.  It  would  not  be 
sufficient,  however,  to  show  that  the  false  statement  upon 
which  the  vendor  relied,  had  been  made  to  another  from 
vvhom  credit  was  sought.    While  appellant  could  rely  upon 
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statements  made  to  the  Bradstreet  Mercantile  Agency,  and 
R.  G.  Dun  &  Co.,  if  properly  verified,  it  could  not  legally 
do  so  on  the  statement  made  to  Hibbard,  Spencer,  Bartlett 
&  Co.  It  does  not  appear  that  Benway  &  Kuntz,  at  the 
time  of  making  the  last  named  statement,  did  so  with  the 
intent  that  it  should  be  acted  \i\ion  by  any  person  other 
than  the  firm  to  whom  it  was  addressed.  Benjamin  on 
Sales,  563;  Wells  v.  Cook,  16  O.  St.  67;  Eaton  v.  Avery,  83 
N.  T.  34;  McCracken  v.  West,  17  O.  25. 

We  do  not  think  the  proofs  made  by  appellant  were  suf- 
ficient to  warrant  a  recovery.  Much  produced  by  it  and 
heard  by  the  jury  was  improperly  received.  It  would  ren- 
der this  opinion  too  lengthy  to  discuss  in  detail  the  various 
contentions  as  to  the  rulings  of  the  court  on  questions  of 
evidence.  Suffice  it  to  say,  that  the  rulings  of  the  court 
were  more  liberal  toward  appellant  than  is  allowable  under 
strict  rules  of  evidence,  and  that  it  was  denied  no  proofs 
that  were  legitimate  that  could  have  altered  the  result  of 
the  trial. 

We  do  not  think  from  the  evidence,  that  Benway  & 
Kuntz,  at  the  time  the  buggies  were  ordered,  had  conceived 
the  idea  of  obtaining  possession  of  them  and  not  paying  for 
tliem.  AVe  do  not  think  that  w^hen  the  statements  to  the 
two  commercial  agencies  were  made,  they  entertained  an 
intention  to  defraud  persons  that  might  be  induced  to  ex- 
tend credit  to  them. 

There  are  some  errors  in  the  instructions,  but  we  feel  so 
well  satisfied  that  the  verdict  of  the  jury  was  right,  under 
the  evidence,  and  that  no  other  conclusion  should  have  been 
reached,  that  we  shall  not  reverse  the  judgment  for  errors 
there  found.     Judgment  affirmed. 


Hogan  et  al.  t.  Donohue. 


1.  Measure  of  Damages — Market  Price  of  a  Commodify.'^Wi&e 
the  market  price  of  a  commodity  is  in  issue,  and  no  market  price  at  tlie 
place  of  deUvery  has  been 'established  by  the  usual  mode  of  trade,  it  is 
competent  to  hear  proof  of  prices  in  adjacent  and  controlling  markets. 
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2.  Measure  of  Damages — Board  of  Trade  Prices. — The  price  of  the 
commodity  on  the  Chicago  Board  of  Trade,  does  not  always  represent  its 
true  market  value.  Often  prices  there  are  exaggerated  as  well  as  de- 
pi-essed  by  the  most  dishonest  and  unfair  means. 

3.  Measure  of  Damages — Market  Price  of  Grain. — In,  an  action 
between  the  vendor  and  vendee  for  the  price  of  com,  it  was  contended 
uix>n  one  hand  that  the  market  price,  at  the  place  of  delivery,  could  be 
controlled  by  the  Board  of  Trade  at  Chicago,  leas  the  cost  of  transporta- 
tion, etc.  On  the  other  hand,  the  contrary  was  contended;  an  offer  was 
made  to  prove  that  the  grain  was  cornered  on  the  Board  of  Trade  on 
tliat  day,  and  that  before  the  prices  there  prevailing  could  be  obtained,  it 
must  be  inspected  in  an  elevator  in  Chicago,  a  warehouse  receipt  issued 
and  duly  registered.  It  was  held  that  the  proof  offered  was  competent 
and  that  the  court  erred  in  refusing  it. 

Memorandum. — Action  of  assumpsit.  Goods  sold  and  delivered. 
Apijeal  from  the  Circuit  Court  of  La  SaUe  County;  the  Hon.  Charles 
Blanchard.  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1893.    Opinion  filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
couit. 


Mayo  &  Widmer,  attorneys  for  appellants. 
Brewer  &  Strawn,  attorneys  for  appellee. 

Opinion  by  the  Court,  IIarker,  P.  J. 

Api^ellants,  dealers  and  shippers  of  grain,  owned  an  ele- 
vator and  warehouse  at  Seneca,  111.  At  various  times  during 
the  two  years  following  the  27th  of  September,  188S,  appel- 
lee delivered  to  them  fot  storage  4,170  bushels  of  corn  and 
1,036  bushels  of  oats  under  the  agreement  tliat  whenever  the 
market  price  at  Seneca  suited  him  he  might  seU  to  them. 
Advances  were  made  from  time  to  time,  on  the  grain  stored, 
which  were  subsequently  embodied  in  two  notes,  one  for 
|il,655.50,  of  date  December  26, 1889,  and  the  other  for  $430, 
of  date  June  12,  1890,  and  a  stated  book  account  of  $217.48. 
On  the  10th  of  September,  1 89 1 ,  apj^Uee  sent  word  to  apjiel- 
lants  to  close  out  the  corn  at  62  cents,  whenever  the  market 
price  reached  that  figure.     On  the  27th  of  Kovcmber  of  that 
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year,  he  applied  to  appellants  for  a  settlement,  and  insisted 
upon  boing  allowed  70  cents  per  bushel  for  the  corn  because 
cash  corn  was,  on  that  day,  75  cents  on  the  Chicago  lioard 
of  Trade,  Appellants  refused  to  allow  him  more  than  5o 
cents  per  bushel,  claiming  that  was  the  price  in  Seneca,  and 
that  the  price  on  the  Board  of  Trade  was  a  "  cornered  price/- 
The  parties  were  unable  to  come  to  an  understanding  and 
on  the  17th  of  the  following  December,  appellants  took  judg- 
ment on  the  notes  for  $2,207.50,  u]X)n  the  power  of  attorney 
to  confess,  contained  therein.  The  judgment  was  opened, 
and  upoaa  trialhad  in  the  Circuit  Court,  appellee,  on  his  plea 
of  set-off,  recovered  judgment  for  $215.40. 

The  controverted  question  in  the  case  was  over  the  mar- 
ket price  of  corn  at  Seneca,  on  the  27th  day  of  November, 
1891.  It  was  shown  by  the  testimony  of  appellants,  Martin 
Ilogan,  Daniel  P.  Cahill,  John  Burke,  and  Philander  Graves, 
a  competitor  of  apj)ellants  in  the  grain  business  at  Seneca, 
that  the  market  price  of  old  corn  in  that  plac<?  on  that  day 
was  50  cents  per  bushel.  It  was  shown  by  other  witnesses 
that  the  market  price  in  Ottawa,  twelve  miles  further  west, 
was  from  4G  to  50  cents,  and  on  board  the  cars  at  Chicago, 
from  44  to  40^  cents  per  bushel.  It  was  also  shown  that  on 
the  Chicago  Board  of  Trade  it,  on  that  day,  opened  at  8(i 
cents,  went  to  75  cents,  back  to  80  cents,  and  then  down  to 
73  cents  per  bushel. 

Seneca  is  a  small  place,  and  there  were  at  the  time  but  two 
firms  there  dealing  in  grain.  Under  the  circumstances  it  was 
competent  to  hear  proof  of  the  market  value  of  corn  in  mar- 
kets v/ithin  the  vicinity  of  Seneca,  not  for  the  purpose  of 
fixing  the  price  |;)etween  appellant  and  appellee,  but  for  the 
purpose  of  showing  the  market  price  at  Seneca.  It  was 
claimed  by  appellee  that  the  dealers  had  arbitrarily  fixed 
the  price  there  at  fifty  cents.  Where  the  market  price  of  a 
commodity  is  in  issue,  and  no  market  price  at  the  place  of 
delivery  has  been  estabhshed  by  the  usual  modes  of  trade,  it 
is  competent  to  hear  proofs  of  the  price  in  adjacent  and 
controlling  markets.  Grand  Tower  Mining,  Manufactur- 
ing and  Transportation  Co.  v.  Phillips,  23  Wall.  471;  Rich- 
mond V.  Bronson,  5  Denio,  55;  Cahen  v.  Piatt,  69  A'.  Y.  348. 
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On  the  day  mentioned,  there  was  a  difference  between  the 
price  of  corn  on  board  the  cars  at  Chicago  and  on  the  Board 
of  Trade  of  about  thirty  cents  per  bushel.  Nothing  but?  an 
unhealthy  condition  of  affairs  on  the  Board  of  Trade  could 
have  produced  so  great  a  disparity.  Appellants  offered  to 
prove  that  corn  was  cornered  on  the  Board  of  Trade  on 
that  day,  and  that  before  the  price  there  prevailing  could  be 
obtained  it  must  be  inspected  in  the  elevators  in  Chicago,  a 
warehouse  receipt  issued  and  duly  registered,  but  the  court 
refused  such  proof.  In  this  there  was  error.  It  is  a  noto- 
rious fact  that  the  price  of  a  commodity  on  the  Chicago 
Board  of  Trade  does  not  always  represent  its  true  market 
value.  Often  prices  there  are  exaggerated  as  well  as  de- 
pressed by  the  most  dishonest  and  unfair  means. 

From  all  the  proofs  in  the  record  we  are  of  the  opinion 
that  the  market  price  of  corn  in  Seneca,  on  the  27th  of  No- 
vember, 1891,  was  fifty  cents  per  bushel.  The  jury  allowed 
between  sixty  and  seventy  cents  per  bushel. 

We  see  no  serious  objection  to  the  instructions.  In  view 
of  the  testimony  as  to  the  price  of  corn  prevailing  on  the 
Board  of  Trade  and  costs  of  transportation,  the  fourth  in- 
struction given  for  appellee  was  proper. 

For  the  error  of  the  court  in  denying  appellants  the  right 
to  make  the  proof  offered,  and  because  the  jury  allowed  ap- 
pellee too  much  for  his  corn,  the  judgment  must  be  reversed 
and  the  cause  remanded  for  another  trial. 
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Graves,  Ex'r,  etc.  t.  Whitney. 

1.  Judgment  by  Confession — Authority  to  Confess. — It  is  a  rulp  firmly 
established,  that  the  authority  to  confess  judgment,  without  process, 
must  be  clearly  given  and  strictly  pursued. 

2.  Confession  of  Judgment — Entered  Nunc  Pro  Thine. — A  clerk  of  a 
court  in  this  State  is  not  authorized  to  enter  a  judgment  by  confession 
in  vacation  as  of  some  previous  term;  he  can  only  enter  judgment  in 
vacation  as  such  and  can  not  enter  it  as  of  some  term,  or  mine  pro  tunc. 

8.  ^Judgment  by  Confessioty^As  of  a   Term, — A  judgment  by  confes- 
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sion  ''as  of  a  term"  can  only  be  entered  in  term  time,  the  expression 
"  as  of  any  term,"  when  applied  to  entering  a  judgment  by  confession, 
can  only  mean  at  any  term. 

4.  Judgment  by  Confession — Warrant  of  Authority — Vacation  and 
Term  Time. — A  warrant  of  attorney  authorizing  any  attorney  in  any 
court  of  record  within  the  United  States,  to  appear  and  confess  judg- 
ment upon  a  promissory  note  against  the  maker,  as  of  any  term,  for  the 
amount  of  the  note,  costs  of  suit  and  attorney's  commission,  etc.,  does 
not  authorize  the  confession  of  the  judgment  in  vacation,  and  a  judg- 
ment entered  in  vacation  under  it  is  void, 

5.  Motion — Righ  t  to  Make —  Waiver, — Where  an  executor  made  a  mo- 
tion to  vacate  a  judgment,  entered  against  his  testator  in  vacation,  and 
did  not  file  his  letters  testamentary  until  the  term  subsequent  to  enter- 
ing the  motion,  and  it  being  objected  that  he  had  no  right  to  make  tiie 
motion,  it  was  held  that  the  objection  was  waived  by  contesting  the 
motion  upon  its  merits. 

6.  Appearance — Special  Entry  of. — ^Where  the  object  of  entering  an 
appearance  is  to  question  the  jurisdiction  of  the  court,  it  is  notnecessaiy 
that  the  person  entering  such  appearance  sliould  submit  himself  to  the 
jurisdiction,  surrender  his  right  in  that  respect,  and  confer  jurisdiction 
where  none  existed. 

7.  Judgments  by  Confession,  When  Void.. — Where  a  judgment  has 
been  entered  by  confession  upon  a  cognovit  and  is  void,  the  court  should, 
upon  motion,  vacate  it  and  leave  the  party  plaintiff  to  pursue  the  ordi- 
nary remedy  by  an  action  at  law. 

Memorandum.— Order  overruling  a  motion  to  vacate  a  judgment 
entered  by  confession.  Appeal  from  the  Circuit  Court  of  Putnam 
County;  the  Hon.  Nicholas E.  Worthington,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1893.    Opinion  filed  December  13, 1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


Appellant's  Brief,  Otis  &  Graves,  Attorneys. 

Our  courts  make  a  radical  difference  between  the  two 
classes  of  judgments;  those  entered  in  terra  time  having  the 
presumptions  of  law  as  to  jurisdiction  of  the  court  and  other 
matters  in  their  favor,  while  those  entered  in  vacation  hare 
no  presumption  of  law  in  their  favor,  but  the  record 
itself  must  conclusively  show  that  all  the  vit^l  requirements 
of  the  law  have  been  complied  with..  Therefore  it  is  that 
in  vacation  judgments,  ail  the  papers  filed  therefor  become 
a  part  of  the  record,  which  they  are  not  in  judgi^ents 
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entered  in  term  time.     Waterman  v.  Caton,  55  111.  94;  Stein 
V.  Good,  115  lU.  93. 

Story  on  Agency,  5th  Ed.,  Sec.  68,  says,  after  giving 
numerous  illustrations  of  this  restriction  of  power :  "  In- 
deed,formal  instruments  of  this  sort  are  ordinarily  subjected 
to  a  strict  interpretation^  and  the  authority  is  never  extended 
beyond  that,  which  is  given  in  temis^  or  which  is  necessary 
or  proper  for  carrying  the  authority  so  given  into  full 
effect."  In  Chase  v.  Dana,  44  111.  263,  the  court  says:  "As 
a  general  rule,  well  recognized  and  firmly  established,  an 
attorney  in  fact  is  bel  1  to  a  strict  compliance  with  the 
authority  conferred.  When  he  acts,  it  must,  to  be  sus- 
tained, be  within  the  scope  of  his  authority.  It  must  be  for 
the  purposes  prescribed,  and  in  the  mode  required.  A 
departure  from  the  authority  conferred,  or  for  purposes  not 
authorized,  will  not  be  sustained,  because  there  is  a  want 
of  power."  In  Tucker  v.  Gill,  61  111.  236,  the  power  of 
attorney  was  for  confession  of  judgment  on  a  note  for 
$26,000,  with  interest,  etc.,  and  cognovit^  confessed  judgment 
for  $50,000  damages,  and  clerk  entered  judgment  in  vaca- 
tion for  $26,000,  and  the  court  held  the  judgment  void,  and 
that  the  clerk  must  enter  judgment  for  amount  confessed 
in  cognovit  or  none  at  all;  that  he  could  not  enter  a  judg- 
ment for  a  less  amount  And  the  court  cites  Chase  v.  Dana, 
ante^  and  says  that  the  warrant  of  attorney  must  be  strictly 
pursued,  and  also  cites  2  Kent's  Com.  621, "  The  special 
authority  must  be  strictly  pursued." 

•  In  Frye  v.  Jones,  78  IlL  632,  the  court  says:  "The  au- 
thority to  confess  a  judgment  without  process,  must  be 
clear  and  explicit,  and  must  be  strictly  pursued,"  and  in 
that  case  there  was  far  more  room  for  sustaining  the  judg- 
ment held  void  than  in  our  case. 

In  Keith  v.  Kellogg,  97  111.  151,  the  court  says:  "The 
doctrine  is  well  settled  and  has  often  been  recognized  by  this 
court,  that  the  power  to  confess  a  judgment  must  be  clearly 
given  and  strictly  pursued  or  the  judgment  will  not  be  sus- 
tained." 

In  Gardner  v.  Bunn,  132  111.  408,  the  court  uses  similar 
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language.  Gilbert  v.  How,  45  Minn.  121,  is  to  the  same 
effect,  and  in  Grover  &  Baker  Sewing  Machine  Company  v. 
Eadcliffe,  137  U.  S.  287,  Chief  Justice  Fuller,  in  his  opinion, 
says:  "What  Benge  authorized  was  confession  by  any 
attorney  of  any  court  of  record  in  State  of  New  York  or 
any  other  State,  and  he  had  a  right  to  insist  upon  the  letter 
of  the  authority  conferred."  In  that  case  judgment  was 
entered  by  confession  by  a  prothonotary  under  a  local  statute 
of  Pennsylvania,  and  the  judgment  sued  on  in  Maryland 
and  appealed  to  the  United  States  Supreme  Court,  which 
declared  the  original  judgment  by  confession  was  void,  for 
the  reason  as  stated  above  by  opinion  of  Chief  Justice 
Fuller. 

It  will  be  conceded  that  the  authority  to  confess  a  judg- 
ment must  be  found  in  the  >varrant  of  attorney  or  the 
judgment  is  void. 

The  court  will  not  supply  words  that  are  absent,  nor  will 
it  give  any  but  the  natural  and  legitimate  construction  to 
words  that  are  present. 

The  authority  here  is  explicitly  to  enter  judgment  "  as  of 
any  term,"  and  "by  no  juggling  with  words  or  sophistry  of 
reasoning  can  any  intention  to  authorize  the  confession  of 
judgment  in  vacation  be  twisted  out  of  or  injected  into  that 
expression  "  as  of  any  term."  The  language  used  as  to 
attorneys,  courts  of  record,  and  as  of  any  term,  is  the  lan- 
guage of  the  common  law,  and  wherever  courts  of  record 
are  known  at  common  law,  there  is  also  known  the  division 
*  and  distinction  between  the  time  when  the  court  is  in  session 
and  when  it  is  not,  universally  and  invariably  expressed  by 
the  words,  "  term  time  "  and  "  vacation."  Terms  of  court 
are  prescribed  by  law  and  are  the  times  when  the  vital 
spark  is  present  that  gives  them  life  and  power,  and  sets  the 
machinery  of  the  law  in  motion  for  the  administration  of 
justice;  when  the  judge  is  on  the  bench  clothed  with  his 
judicial  powers  for  the  trial  of  causes,  the  entering  of  orders, 
the  rendering  of  judgments  and  the  general  transaction  of 
aU  business  pertaining  to  the  hearing  and  adjudication  of 
the  rights  of  the  parties  in  court. 
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Appellee's  Brief,  Fred  T.  Beers,  Attorney. 

The  warrant  authorizes  "  any  attorney  of  any  court  of 
record "  to  confess,  etc.  The  omission  of  words  restrict- 
ing the  appearance  of  such  an  attorney  to  any  particular 
place,  for  the  purpose  of  such  confession  makes  it  suificiently 
appear  from  the  terms  of  the  warrant,  that  the  proceedings 
could  be  had  in  any  court  of  record.  This  brings  this  case 
within  the  rule  laid  down  in  Keith  v.  Kellogg,  97  111.  147. 
There  can  be  no  possible  connection  between  the  language 
above  quoted  as  to  where  the  judgment  should  be  confessed 
and  the  words  "  as  of  any  term  "  except  to  show  that  the 
judgment  when  so  confessed  should  have  the  same  force  and 
character  as  of  a  judgment  entered  in  any  tenn.  See  Har- 
ris V.  Peck,  2  D.  ife  L.  106;  8  ,  Jur.  929;  13  L.  J.,  Q.  B.  295. 
Jacob's  Fischer's  Dig.,  Col.  13302,  Vol.  8. 

Warrant  to  confess  judgment  should  not  be  construed  so 
as  to  defeat  the  intent.  Holmes  v.  Bemis,  124  111.  456; 
Holmes  v.  Parker,  125  111.  479;  Keith  v.  Kellogg,  97  111. 
151;  Hoffman  v.  Banner,  2H.  29  (Pa.);  Conkling  v.  Ridgely, 
112  111.43. 

As  to  the  meaning  of  "as  of  any"  as  herein  used, 
where  a  warrant  of  attorney,  dated  and  delivered  in  a  period 
of  vacation,  for  a  debt  then  due,  authorizing  judgment  in 
"  term  or  vacation,"  the  judgment  was  entered  at  once  (in 
vacation)  and  was  entered  ''  as  of  the  June  term  "  (which 
was  term  preceding  the  v<acation  in  which  it  was  actually 
entered).  The  court  refused  to  set  it  aside.  King  v.  Shaw 
(N.  y.),  3  Johns.  142. 

Where  the  warrant  read  that  judgment  could  be  taken 
**  as  of  Easter  terra  last  past,  Trinity  term  now  present,  or 
any  other  subsequent  term,"  the  judgment  finally  was 
taken  in  vacation  and  with  leave  "  was  entei*ed  as  of  the 
pre^^eding  term."  And  notwithstanding  the  rule  of  court 
was  that  all  judgments  should  be  entered  the  day  taken,  the 
court  held  the  action  to  be  a  substantial  compliance  with 
both  the  warrant  and  the  rule,  and  affirmed  the  court  below, 
refusing  to  set  the  judgment  aside.  Alcock  v,  Sutcliffe,  4 
D.  &  L.  612;  Jarvis  v.  South,  13  M.  &  W.  152. 
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And  it  is  discretionary  with  the  court  whether  or  not  sacli 
judgment  should  be  vacated,  and  to  determine  if  substantial 
injustice  has  been  done  to  the  defendant  where  his  warrant 
waived  all  errors  and  appeal,  and  the  burden  of  proof  rests 
upon  defendant.  Rosnigk's  Appeal  (Pa.),  3  Alt.  Rep.  Dl>; 
McCabe  v.  Sumner,  40  Wis.  38G;  English's  Appeal,  119  Pa. 
St.  533. 

Opinion  of  the  Court,  CARTWfiiGnT,  J. 

A  judgment  by  confession  was  entered  on  August  3, 
1892,  by  the  clerk  of  the  Circuit  Court  of  Putman  County,  in 
vacation,  for  $15,600,  in  favor  of  appellee,  against  Philip  R. 
Bohlen.    Afterward,  at  the  next  succeeding  term  of  said 
court,  on  October  24,  1892,  appellant,  as  executor  of  the 
last  will  and   testament  of  said  Philip  R.  Bohlen,  then 
deceased,  entered  a  special  appearance  for  the  sole  purpose 
of  questioning  the  jurisdiction  to  enter  said  judgment,  and 
moved  the  court  to  set  aside  and  vacate  it  as  absolutely 
void,  because  there  was  no  jurisdiction  of  the  person  of  the 
defendant  at  the  time  it  w^as  entered.    Said  executor  on  the 
same  day  produced  and  filed  a  duly  authenticated  copy  of 
the  last  Avill  and  testament  of  said  Philip  R.  Bohlen,  deceased, 
and  of  the  probate  thereof,  in  the  Probate  Court  of  Shelby 
County,  Tennessee,  and  the  appointment  of  said  executor. 
From  the  record  so  produced,  it  appeared  that  Philip  E. 
Bohlen  died   at  his  home  in    Shelby  County,   Tennessee, 
August  27,   1892,  being  then  a  citizen    and   resident  of 
Memphis,  in  said  county,  leaving  a  last  w^ill  and  testament 
of  which  appellant  was  appointed  executor.     On  the  next 
day  after  the  filing  of  the  above 'motion,  appellee  filed  a 
cross-motion  to  strike  appellant's  motion  from   the  files, 
together    with    an  affidavit    in  support    thereof,  stating 
that  notice  had  not  been  given   of  the  intended   filing 
of  said  motion   before   it  ivas  filed.      The  court    there- 
upon continued  the  proceeding  for  the  purpose  of  giving 
notice   of  the  motion  to    A^aeate   the  judgment.      !Notice 
was  given  November  3,  1892,  that  the  motion  to  vacate 
would  be  called  up  for  hearing  on  the  first  day  of  the  March 
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terra,  1893,  at  which  time  both  parties  appeared,  and  the 
court  overruled  both  the  motion  to  vacate  the  judgment, 
and  the  cross-motion  to  strike  from  the  files  the  original 
motion.     Both  parties  have  assigned  errors. 

The  reasons  for  claiming  that  the  judgment  was  void  for 
want  of  jurisdiction,  were  apparent  on  the  face  of  the  record, 
and  were,  that  the  warrant  of  attorney  filed,  did  not  author- 
ize the  attorney  appearing  for  the  defendant  to  appear  and 
confess  judgment  in  vacation,  and  that  there  was  not  suffi- 
cient proof  of  the  execution  of  the  warrant  of  attorney. 
The  note  and  warrant  of  attorney  were  in  one  instrument, 
as  follows : 
"  810,000.  January  17th,  1884. 

Five  years  after  date,  I  promise  to  pay  to  the  order  of 
Jake  Hill,  ten  thousand  dollars,  without  defalcation,  value 
received,  with  interest  from  date,  and  I  do  hereby  empower 
any  attorney  of  any  court^  of  record  within  the  United 
States,  or  elsewhere,  to  appear  for  me  and  confess  judgment 
against  me  as  of  any  term  for  above  sum,  with  costs  of  suit, 
and  attorney's  commission  of  five  per  cent  and  release  of 
all  errors,  hereby  waiving  inquisition,  and  agreeing  to  the 
condemnation  of  any  property  that  may  be  levied  upon  by 
any  execution  w^hich  may  issue  forthwith  on  failure  to  com- 
ply Avith  the  conditions  hereof;  also  hereby  waiving  the 
benefit  of  the  exemption  laws,  or  any  act  of  assembly  rela- 
tive to  executions  now  in  force  or  hereafter  to  be  passed. 

Witness  my  hand  and  seal. 

P.  R.  BoHLEN.     [Seal.] 

Attest :     George  A.  Dougan." 

The  instrument  bore  the  following  indorsements : 

"  For  value  received,  I  hereby  sell,  assign  and  transfer  the 
within  note  and  all  moneys  secured  thereby,  to  George  I. 
Whitney,  of  Pittsburg,  Penna. 

Jake  Hill. 

Filed  Apr.  1,  1890.     John  B.  Clough,  Clerk. 

Filed  August  3,  1892.     Jeff  Durley,  Clerk." 

It  is  a  rule  firmly  established  that  the  authority  to  con- 
fess a  judgment  without  process  must  be  clearly  given,  and 
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Btrictly  pursued.  Chase  v.  Dana,  44  111.  262 ;  Frye  v.  Jones, 
78  111.' 627  ;  Keith  v.  Kellogg,  97  111.  147;  Gardner  v.  Bunn, 
132  111.  403.  The  power  in  this  warrant  was  to  appear  and 
confess  judgment  as  of  any  term.  The  judgment  entered 
was  a  vacation  judgment  merely.  The  attorney  did  not 
appear  or  confess  judgment  as  of  any  term,  but  as  in  vaca- 
tion. The  argument  for  appellee  is  that  the  intention  was 
to  authorize  a  judgment  in  vacation,  and  have  the  holder 
of  the  note  select  some  term,  one  or  more  terms  or  vears 
prior  to  the  entry,  and  have  the  judgment  entered  nunc  pro 
tunc  as  of  the  term  so  selected,  so  that  it  w^ould  become  a 
judgment  in  term.  It  is  said  that  the  object  was  to  enable 
the  holder  of  the  note  to  cut  off  defenses  and  remedies  of 
the  maker  in  that  way,  or  place  it  beyond  the  power  of  the 
maker  to  reach  the  judgment  on  account  of  its  being  en- 
tered as  of  a  term  long  before.  If  the  power  was  intended 
as  claimed  to  authorize  a  nunc  jpro  tunc  judgment  in  vaca- 
tion as  of  some  term,  it  could  not  be  so  exercised  in  this 
State.  When  attempted  to  be  exercised  here  it  could  only 
be  done  by  virtue  of  some  procedure  authorized  by  law 
in  this  State,  and  such  a  proceeding,  as  is  suggested,  could 
not  be  had  here.  A  clerk  of  court  is  not  authorized  to  so 
enter  a  judgment.  He  can  only  enter  judgments  in  vacation 
as  such,  and  can  not  enter  them  as  of  some  term  or  nunc 
pro  tunc. 

As  there  is  no  power  to  so  enter  a  judgment,  there  can 
be  no  power  to  so  confess  one.  A  judgment  by  confession 
as  of  a  term  can  only  be  entered  in  term.  "  As  of  any  term," 
when  applied  to  entering  judgment  by  confession,  can  only 
mean  at  any  term.  In  our  opinion  the  warrant  only  author- 
ized a  confession  in  term,  as  that  was  the  only  time  when  it 
could  be  done  as  of  a  term.  The  judgment  was  therefore 
entered  without  authority,  and  was  void. 

It  is  objected  that  appellant  had  no  right  to  make  the 
motion  because  he  produced  and  filed  his  letters  testament- 
ary at  the  term  subsequent  to  the  entering  of  his  motion. 
The  record  shows,  as  -before  stated,  that  proof  of  the  will, 
the  probate  and  his  appointment  was  produced  and  filed  on 
the  day  the  motion  was  entered.    If  there  was  anything 
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in  the  point,  it  was  not  presented  to  the  Circuit  Court,  not 
being  assigned  as  a  reason  for  striking  the  motion  from  the 
files,  or  otherwise  raised,  and  was  waived  by  contesting  the 
motion  on  the  merits. 

It  is  further  urged  that  appellant  could  not  raise  any 
question  concerning  the  judgment  without  entering  a  full 
appearance  in  the  suit,  and  submitting  himself  to  the  juris- 
diction of  the  court,  so  that  a  trial  might  be  had  upon  the 
merits.  We  do  not  understand  that  where  the  object  of 
entering  an  appearance  is  to  question  the  jurisdiction  of 
the  court,  it  is  accessary  that  the  defendant  should  submit 
himself  to  the  jurisdiction,  surrender  his  right  in  that  re- 
spect, and  confer  jurisdiction  w^here  none  had  existed.  The 
judgment  being  void  the  court  should  vacate  it,  and  leave 
appellee  to  pursue  the  ordinary  remedy  by  action.  Walker 
V.  Ensign,  1  Brad.  113;  Stein  v.  Good,  115  ill.  93. 

Being  of  the  opinion  that  the  warrant  of  attorney  did 
not  authorize  the  entry  of  the  judgment,  it  will  not  be  neces- 
sary to  consider  the  questions  arising  upon  the  proof  of  its 
execution. 

The  cross-errors  are  assigned  on  the  refusal  of  the  court 
to  strike  appellant's  motion  from  the  files.  The  only  reason 
given  in  support  of  the  motion  was  want  of  notice. 
There  is  no  requirement  that  notice  shall  be  given  before 
the  filing  of  the  motion.  Appellee  appeared  and  had  notice 
of  the  filing  of  the  motion  at  the  time  when  it  was  filed. 
Notice  was  given  several  months  before  the  term  when  it 
was  heard,  at  which  term  appellee  again  appeared  and  con- 
tested it.     No  further  or  other  notice  was  necessary. 

The  order  of  the  court  overruling  the  motion  to  vacate 
the  judgment  will  be  reversed,  and  the  cause  remanded. 
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Illinois  Central  Railroad  Company  y.  Simmons. 


1.  Common  Carriers — Neglect  of  Duty — Damages. — The  owner  of  a 
lot  of  cattle,  in  good  condition,  desiring  to  ship  them  over  the  plaintiff's 
road  to  Chicago  in  time  for  the  next  day's  market,  delivered  tliem  at 
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the  station  on  its  road  and  they  were  loaded  into  cars  furnished  for  that 
purpose  in  ample  time,  if  shipped  in  the  usual  course  of  its  business,  to 
reach  Chicago  and  be  put  upon  the  next  day's  (Friday's)  market.  The 
train  in  which  the  car  containing  the  cattle  was  to  be  put,  reached  the 
station  several  hours  lata,  and  by  sjma  neglect,  not  explained,  failed  to 
take  the  car.  Some  hours  later  another  train  passed  without  taking  it.  It 
then  being  too  late  to  get  the  cattle  upon  the  Friday's  market,  they  were 
unloaded  and  taken  home.  The  next  day  the  market  was  lowerr  a  f^^ 
days  later,  when  the  cattle  were  shipped  to  Chicago  the  market  was  still 
lower.  In  an  action  brought  to  recover  damages,  the  jury  awarded  the 
plaintiff  $184.  It  was  held,  not  to  be  excessive,  considering  the  fall  of  the 
market,  the  state  of  the  weather,  and  the  evidence  tending  to  show  that 
in  driving  the  cattle  back  and  forth  and  keeping  them  until  they  w&re 
finally  shipped,  they  shrunk  from  sixty  to  seventy  pounds,  and  were 
also  fed  ten  or  eleven  bushels  of  com  a  day,  worth  thirty-five  cents  a 
bushel. 

Meiiiorandnm. — Action  of  assumpsit.    Appeal  from  the  Circuit  Court 
of  Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893,  and  afiirmed.    Opinion  filed 
^  December  12,  1893. 

Statement  of  the  Facts. 

This  suit  was  brought  in  the  Circuit  Court  of  Kankakee 
County,  by  Stephen  Simmons  against  the   Illinois  Central 
Railroad  Company,  alleging  that  on  the  4rth  day  of  Jantiary, 
1803,  he  loaded  twonty-one  head  of  cattle  on  a  freight  ciir  of 
appellant  about  11  o'clock  p.  m.,  to   be  shipped  from  -A.sh- 
kum,   Illinois,   to    Chicago,   Illinois,  and   that  the  cattle 
remained  in  the  car  until  7  o'clock  the  next  morning,  when 
he  unloaded  them,  took  them  back  to  his  home,  and  lept 
them  at  home  until  the  11th  of  January,  when  he  re-shipF^' 
them,  and  it  is  claimed  that  he  lost  about  $200.     Upon  the 
trial  of  the  case  the  jury  gave  a  verdict  for  $134,  upon  which 
judgment  was  entered,  and  the  defendant  appealed. 

Appellant's  Brief,  Wheeler  &  Hunter,  Attorneys* 

We  understand  the  rule  of  law  to  be  that  a  -common  ^^' 
rier  is  bound  to  carry  goods  within  a  reasonable  time  ^^^^ 
they  have  been  received.  I.  C.  K.  K.  Co.  v.  McClellan,  W 
111.  58;  I.  C.  E.  K.  Co.  v.  Cobb,  64  111.  128;  T.  W.  &  W.  T^J- 


Second  District — May  Term,  189 

I.  C.  R.  E.  Co.  V.  Simmons. 

Co.  V.  Lockhart,  71  111.  627;  W.,  St.  L.  &  P.  Ry.  C( 
land,  11  Brad.  491. 

Appellee's   Brief,    H,    L.    Richardson   and   1 
Attorneys. 

It  was  the  negligence  of  appellant  in  not  i 
train  at  11  o'clock,  thus  forcing  the  cattle  to  rem 
kum,  that  caused  the  damage.  Time  tables  ar 
treated  as  mere  waste  paper.  They  are  offer 
come  contracts  upon  acceptance,  as  in  this  case, 
car  and  loading  for  and  with  reference  to  11  o' 
Indianapolis  R.  C.  v.  Rirney,  71  III.  391;  Denfe 
R.  Co.,  5  E.  &  B.  860. 

In  this  case  there  was  a  receipt  of  cattle  by  i 
the  general  course  of  business,  and  simply  a  faiit 
through  negligence,  after  taking  without  objecti 
cattle  are  received;  bound  tocarry.  Great  West 
V.  Burns,  60  111.  284. 

When  the  cattle  were  delivered,  it  was  its  c 
immediately,  or  by  the  first  regular  train,  and 
the  train  on  its  advertised  time.  Illinois  Cent 
V.  Smyaer,  38  111.  354;  Illinois  Central  Ry.  Co.  \ 
58IU."4S7. 

Opinios  of  the  Court,  Lacet,  J. 

This  was  an  action  on  the  case  by  appellee  ag. 
lant  to  recover  damages  for  failure  to  ship  with 
able  time  after  they  were  received,  twenty-o 
cattle,  of  appellee,  from  the  village  of  Ashk 
Chicago,  III.,  to  be  sold  at  the  stock-yanls  on  t 
market.  The  cause  was  tried,  and  resulted  in'a 
judgment  of  $134  for  appellee,  from  which  jud 
appeal  is  taken.  The  facts  of  the  case,  as  tl 
tended  to  show,  are,  that  aiipellee,  the  owner  of 
head  of  cattle  in  good  conditioHjdesired  to  ship  fro 
III,  to  Chicago,  111.,  for  sale  on  the  market,  ai 
appellant's  agent  on  January  4th,  he  wanted  I 
Btock  the  next  night,  that  would  be  the  night  of 
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January— that  was  Thursday.  The  cattle  were  loaded  on 
the  car  on  Thursday  the  5th,  at  9.30  o'clock  a.  m.,  and  set 
in  on  the  appellant's  side  track  at  5  o'clock  p.  m.,  ready  for 
shipment.  The  advertised  time  of  the  running  of  appellant's 
regular  stock  train  was,  that  it  passed  Ashkum  for  Chicago 
at  11  o'cl(X)k  p.  M.  daily,  and  reached  Chicago,  111.,  at  6  or 
7  o'clock  the  next  morning,  in  time  for  Friday's  market. 
The  appellee  waited  at  the  depot  in  Ashkum  for  the  train, 
intending  going  in  it,  with  his  stock ;  that  the  stock-train 
was  behind  time,  and  did  not  arrive  at  Ashkum  at  11  o'clock 
p.  M.,  but  passed  that  place  at  5  o'clock  the  next  morn- 
ing, and  by  some  neglect,  not  explained,  failed  to  take 
appellee's  car  load  of  stock ;  at  7  o'clock  a.  m.  the  appel- 
lant's train,  called  the  banana  train,  came  along  and  was 
ordered  by  appellant's  station  agent  to  take  the  car  load  of 
stock  in  question.  At  first  he  said  he  could  not  do  it,  could 
not  haul  them,  but  afterward  proceeded  to  make  the  at- 
tempt, but  dplayed  so  long  that  the  stock  would  not  arrive 
in  Chicago  in  time  for  Friday's  market.  Appellee  asked 
the  station  agent,  as  he  was  not  going  to  get  them  in  for 
Friday's  market,  if  he  had  not  better  unload  them  and  take 
them  home,  and  the  agent  replied  that  he  could  do  as  he 
pleased;  thereupon  appellee  unloaded  his  cattle  and  took 
them  home  and  kept  them  until  the  11th  of  January,  "Wednes- 
day of  the  next  week,  when  he  again  re-loaded  them  on 
appellant's  cars,  and  shipped  them  to  Chicago,  and  sold  them 
on  the  Chicago  market.  The  cattle  weighed  at  that  time  870 
pounds  each,  and  he  recovered  $3.50  per  hundred.  The  evi- 
dence tended  to  show,  that  on  Friday,  the  6th  of  January, 
cattle  of  the  grade  of  those  of  the  appellee's  brought  $3.75 
per  hundred^  pounds,  and  that  of  Saturday,  the  7th,  the 
earliest  time  the  cattle  could  have  been  put  on  the 
market  if  appellee  had  shipped  them  on  the  banana  train, 
the  price  of  like  cattle  was  from  fifteen  to  twenty -five  cents 
less  per  hundred.  The  weather  was  very  cold,  and  the  evi- 
dence tended  to  show  that  in  driving  the  cattle  back  and 
forth,  and  keeping  them  till  the  11th,  they  shrunk  from 
sixty  to  seventy  pounds  each,  and  on  account  of  shrinkage 
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would  not  bring  so  much  on  the  market ;  that  they  sold  as 
butcher's  stock  ;  also  that  he  fed  them  ten  or  eleven  bushels 
of  corn  per  day,  worth  thirty-five  cents  per  bushel. 

The  judgment  seems  a  trifle  excessive  of  what  this  court 
might  have  found,  but  we  can  not  say  that  the  jury  was 
not  authorized  in  its  assessment  of  damages  against  appel- 
lant. 

Counsel  for  appellant  objects  to  the  first  instruction  given 
for  appellee  as  erroneous,  and  particularly  because  it  in- 
structs the  jury  that  appellant  was  bound  to  take  the  stock 
on  the  eleven  o'clock  train.  The  instruction,  however,  docs 
not  so  direct  except  on  the  hypothesis  that  the  appellant 
"should  have"  done  so,  i.  e,^  that  it  was  its  duty. 

The  contention  of  the  appellee  is  that  it  was  the  duty  of 
the  apjiellant  to  tixke  the  stock  "  in  a  reasonable  time  after 
it  was  loaded  for  shipment "  and  that  it  was  not  confined  to 
any  particular  train. 

The  instruction  does  not  seem  obnoxious  to  that  objection. 
Other  instructions  supply  and  fix  the  time  when  the  appel- 
lant ''  should  "  take  the  stock,  or  the  time,  under  the  evidence, 
it  was  its  duty  to  take  it.  It  is  also  objected  that  other  of 
the  appellee's  instructions  are  faulty,  in  telling  the  jury 
that  if  appellant  "  agreed  to  take  the  stock  at  any  specified 
time  or  advertised  its  trains  to  go  at  any  particular  time, 
then  in  law  it  was  bound  to  take  the  stock  at  that  particular 
time."  The  contention  of  appellant's  counsel  is  that  the  law 
only  required  a  common  carrier  to  carry  the  goods  within  ^a 
reasonable  time.  That,  as  a  general  proposition,  is  correct. 
But*  on  the  trial  appellant  seemed  to  take  the  same  view  of 
the  law  in  reference  to  an  agreement  to  carry  at  a  time 
agreed  upon,  as  did  appellee,  for  he  so  limited  his  instruc- 
tions. His  first  instruction  told  the  jurj^  that,  though  there 
was  an  agreement  to  carry  on  the  night  of  the  5th  and  the 
appellee  failed  to  let  his  cattle  go  on  the  7th  and  no  damages 
would  have  accrued  to  him  in  such  case,  then  there  would  be 
no  recovery. 

This  seems  sound,  though  the  instruction  admits,  inferen- 
tially,  the  binding  force  of  the  agreement  in  the  event  the 
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cattle  could  not  have  been  sold  for  as  good  a  price  on  the 
6th  as  5th  of  January. 

The  second  of  the  appellant's  instructions  explicitly  admits 
the  binding  force  of  the  agreement,  if  one  had  been  proven, 
to  carry  the  stock  on  the  5th,  and  the  appellant's  liability 
for  damages,  and  iells  the  jury  that  the  measure  of  damages, 
if  ^appellee  had  an  opportunity  to  send  the  stock  the  next 
morning,  would  be  the  difference  between  what  he  could  have 
got  on  the  5  th  and  6th,  and  if  no  diiference,  no  damages. 
The  5th  instruction  for  appellant  states  the  rule  to  be  that 
the  shipment  need  only  be  made  in  a  reasonable  time  after 
the  stock  was  received,  but  excepts  the  case  where  there 
was  "  no  special  contract  between  the  parties  in  relation  to 
the  time  of  starting  or  of  its  arrival  at  Chicago." 

The  appellant's  instructions  admit  the  law  as  fully  on 
the  binding  force  of  a  contract  as  those  of  the  appellee;  in 
such  case,  even  if  the  jury  were  misdirected   by  the  court, 
it    was  done  as  much  at  the  instance  of  appellant  as  of 
appellee,  and  it  is  therefore  estopped,  as  has  been  many 
times   held  by  both  this  and  the   Supreme    Court,  from 
insisting  on  such  alleged  error  in  the  Appellate  Court.    As 
to  the  advertisement  of  the  time  of  the  regular  stock  train, 
it  will  bo  observed  it  is  only  evidence  of  a  contract  upon 
stock  being  delivered  for  shipment  on   the  faith  of  such 
advertisement.     Indianapolis  R.  Co.  v.  Birney,  71   lU.  391. 
There  can  be  no  reasonable  claim  but  that  appellant  failed 
to  ship  the  appellee's  cattle,  contrary  to  its  legal  duty  on 
any  theory  of  the  case:    It  failed   to    either  ship  at  11 
o'clock  or  at  5  o'clock,  a.  m.,  when  the  regular  stock  train, 
though  several    hours    late,    passed    Ashkum.     To   have 
shipped  the  stock  at  5  o'clock  would  have    aflForded  an 
opportunity  to  appellee  to  get  his  cattle  in  Chicago  in  time 
for  markets  of  the  6th,  or  Friday.     But  the  train  passed, 
and   no  explanation  is  given  for  its  failure  to  take  the 
stock.     The  next  train  was  due  at  7  o'clock,  and  the  con- 
ductor said  he  could  not  draw  the  stock  car,  and  besides, 
it  was  too  late  to  get  it  to  its  destination  for  the  Friday's 
market,  thus  putting  appellee  in  Chicago  the  very  last  day 
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of  the  week.  The  stock  in  cold  weather  had  been  loaded 
nearly  twenty-four  hours  and  must  have  been  suffering  from 
exposure.  The  station  agent  knew  the  facts  in  connection! 
with  appellee's  situation,  and  his  purposes  and  aims  asj 
respected  the  cattle,  and  to  let  the  stock  train  pass  without 
taking  the  cattle,  was  the  highest  neglect.  The  jury  could  not 
reasonably  have  found  any  other  way  than  to  find  the  appel- 
lant guilty  of  negligence.  It  is  doubtful  whether  the 
verdict,  everything  considered,  is  excessive  or  exceeds 
appellee's  real  loss.  As  to  the  point  made  that  it  was  the 
appellee's  duty  to  send  the  stock  on  the  7  o'clock  train  to 
save  loss  and  reduce  damages,  and  not  having  done  so,  he 
can  at  least  only  recover  such  dama^^es  as  he  would  have 
sustained  had  he  followed  this  course,  we  can  say,  that  in 
our  opinion,  the  jury  settleil  that  issue.  In  the  first  place, 
whether  the  train  could  have  taken  the  stock,  is  doubtful 
from  the  evidence.  The  conductor  so  stated,  though  he 
appeared  to  be  willing  to  make  the  attempt.  It  was.  for 
the  jury  to  say,  under  the  evidence,  whether  reasonable  care 
to  avoid  loss  on  appellee's  part  required  him  to  send  the 
cattle,  or  make  the  attempt  on  that  day.  The  instructions 
were  full  and  favorable  to  appellant  on  that  point.  The 
question  was  for  the  jury  to  decide  how  a  reasonable  man, 
placed  in  appellee's  embarrassing  condition,  would  hav^e 
acted  under  the  circumstances.  It  found  for  the  appellee  on 
that  point,  and  we  can  not  say  unjustly.  Under  all  the  cir- 
cumstances and  evidence  in  the  case,  we  think  substantial 
justice  had  been  done.'    Judgment  affirmed. 


City  of  Streator  v.  Hamilton. 

• 

1.  Negligence — Defective  Sidewalk, — On  the  trial  of  an  action  against 
a  municipal  corporation  for  damages,  sustained  by  reason  of  a  defective 
sidewalk,  it  is  error  to  permit  the  introduction  of  evidence  on  the  part 
of  the  plaintiff,  showing  the  condition  of  the  walk  at  other  places  than 
that  at  which  the  injury  occurred. 
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2.  Negligence— Defective  Sidewalk—Burden  of  Proof . — ^In  an  action 
for  the  recovery  of  damages,  sustained  by  reason  of  a  defective  side- 
walk, it  is  necessary  to  the  recovery  for  the  plaintiff  to  prove  that  the 
proximate  cause  of  the  accident  and  consequent  injury  was  the  failure 
of  duty  on  the  part  of  the  municipal  corporation  to  keep  its  sidewalks 
in  a  reasonably  safe  condition. 

8.  Negligence— Defect  ive  Sidewalk— Subsequent  Repairs,  — On  the  trial 
of  an  action  for  personal  injuries,  resulting  from  a  defective  sidewalk, 
it  is  error  to  permit  the  admission  of  evidence  showing  that  repairs  were 
made  on  the  sidewalk  after  the  occurrence  of  the  accident. 

4.  Instructions. — It  is  error  to  refuse  an  instruction  which  states  the 
law  correctly  and  contains  propositions  of  law  which  are  not  embraced 
in  other  instructions  given  to  tlie  jury. 

Memorandnm.— Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  La  Salle  County:  the  Hon.  Charles  Blanch ard.  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1893.  Opinion  filed 
December  12,  1893. 

The  statement  of  facts  is  contained  in  tiro  opinion  of  the 
court. 

Defendants  seventh  and  eighth  refused  instructions: 

7.  The  court  instructs  the  jury  as  a  matter  of  law,  that  a  city  is  not 
required  to  have  its  sidewalks  so  constructed  as  to  secure  immunity  in 
using  them ;  nor  is  it  bound  to  employ  the  utmost  care  and  exertion  to 
tliat  end.  Its  duty  under  the  law  is  only  to  see  that  its  sidewalks  are 
reasonably  safe  for  persons  exercising  ordinary  care  and  caution:  and 
in  tliis  case,  if  the  jury  believe  from  the  evidence,  that  the  sidewalk  was 
so  constructed  as  to  l>e  sufficiently  level  and  smooth  for  ordinary  travel, 
and  so  built  that  it  would  not,  by  reason  of  any  latent  defects  therein, 
give  way,  or  by  reasc^m  of  patent  defects  therein  at  the  time  of  the 
alleged  injury,  was  not  dangerous  to  walk  ujwn  by  one  who  was  ordina- 
rily cautious  and  prudent,  and  that  the  sole  cause  of  the  accident,  if  you 
believe  there  was  one,  was  due  to  the  accidental  omission  of  the  plaintiff 
to  pxercise  ordinary  care  while  passing  along  and  upon  said  sidewalk,  at 
the  point  where  the  alleged  injury  took  place,  then  such  a  condition 
of  the  sidewalk  would  not  l>e  a  defect  for  which  the  city  woulil  be  liable. 

8.  You  are  instruct.nl  that  municipal  corporations,  such  as  the 
di^fendant,  are  only  liable  for  such  defect-?  in  their  sidewalks  as  are  in 
themselves  dangerous,  or  such  that  a  person  exercising  reasonable  care 
and  caution  can  not  avoid  danger  in  passing  over  it.  If  the  jun'  believe 
from  the  evidence  that  the  defect  in  the  sidewalk  in  question  was  not 
in  itself  dangerous  to  the  safety  of  a  person  passing  over  it  with  reason- 
able care  and  caution,  and  that  the  alleged  injury  was  the  result  either 
of  a  mere  accident  without  negligence  on  the  pai-t  of  defendant,  or  that 
it  resulted  from  a  want  of  reasonable  care  and  caution  on  the  part  of  the 
plaintiff,  then  the  jury  should  find  the  defendant  not  guilty. 
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The  statement  of  facts  is  contained  in  the  opinion  of 
the  court. 


G.  E.  Glass,  attorney  for  appellant. 
Walter  Reeves,  attorney  for  appellee^ 

• 

Opinion  of  the  Court,  Cartwrigiit,  J. 

Apj)ellee  sued  appellant  for  damages  sustained  by  falling 
while  passing  over  one  of  its  sidewalks,  and  alleged  that  her 
fall  was  caused  by  a  defect  in  the  sidewalk  which  rendered 
api^ellant  liable.  There  was  a  trial,  which  resulted  in  a 
venlict  and  judgment  for  ap])ellee  for  $1,500. 

The  plaintiflf's  account  of  the  accident  w^as  that  she  w^as 
going  toward  home  with  two  parcels  in  her  arras,  on  June 
17,  1891,  at  about  11  o'clock  in  the  forenoon,  when  the  heel 
of  her  shoe  was  caught  in  the  walk  in  some  way  wiiich  she 
was  not  able  to  explain;  that  part  of  the  heel  of  her  shoe 
was  torn  oflf,  and  that  when  it  gave  way  she  fell  at  full 
length  upon  the  walk,  causing  a  sprain  of  the  ankle,  and 
resulting  in  an  abortion.  The  walk  in  question  w^as  sliow^n 
to  be  about  five  feet  wide,  and  made  of  two-inch  plank  laid 
crosswise  upon  three  stringers  two  inches  thick  and  six 
inches  high.  The  walk  was  an  old  one,  and  there  ^vas  con- 
siderable travel  over  it.  Plaintiff  fixed  the  place  w^here  the 
heel  was  caught  within  a  space  of  about  ten  feet  and  near  a 
certain  gate.  That  the  accident  occurred  at  that  place  was 
not  in  doubt,  and  it  was  shown  quite  clearly  that  there  was 
no  defect  in  the  walk  where  it  occurred,  except  that  one 
plank  which  had  a  sappy  edge  on  the  upjier  side  had  decayed 
in  that  part  from  natural  causes,  and  the  edge  had  sloughed 
off,  leaving  a  crevice  on  the  upper  side  from  one  and  a  half 
to  two  inches  wide,  next  to  the  adjoining  plank.  This  de- 
cayed portion  did  not  extend  through  the  plank,  which  was 
of  the  original  width  at  the  bottom,  but  the  ojxjning  be- 
tween the  planks  on  the  upper  side  was  probably  wide 
enough  and  deep  enough  to  admit  the  heel  of  the  shoe. 

It  was  necessary  to  a  recovery  by  the  plaintiff,  that  she 
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should  prove  that  the  proximate  cause  of  her  fall  and  con- 
sequent injury,  was  a  failure  of  duty  on  the  part  of  the 
defendant,  in  respect  to  the  alleged  defect.  To  show  such 
failure,  it  was  essential  that  the  injury  should  be  caused  bv 
a  defect  of  such  a  nature  as  I'ondered  the  walk  not  reasonably 
safe,  and  that  an  ordinarily  careful  and  prudent  person, 
having  charge  of  the  walk,  would  have  so  regarded  it  and 
have  made  repairs.  While  we  shall  not  express  any  opinion 
on  the  facts,  it  will  be  apparent  from  what  has  been  said, 
that  it  was  bv  no  means  clear  that  the  alleo'ed  defect  was 
such  as  to  create  a  liability,  and  that  the  case  was  such  as 
required  that  no  material  errors  of  law  should  intervene 
against  the  defendant,  and  especially  in  the  admission  of 
testimony  which  might  have  tended  to  produce  a  verdict  on 
general  principles  or  for  some  other  neglect. 

On  the  trial  the  plaintiff  was  allowed,  against  the  objec- 
tion of  defendant,  to  introduce  evidence  of  the  condition  of 
the  walk  for  a  distance  of  about  two  blocks.  Its  condition 
elsewhere  was  wholly  irrelevant  to  the  inquiry  concerning 
the  liability  of  the  defendant  for  the  injury  to  the  plaintiff. 

An  omission  to  repair  a  defect  in  the  walk,  could  only 
become  a  wrong  to  the  plaintiff,  when  an  injury  resulted  to 
her  from  such  omission.  She  suffered  no  injury  from  any 
neglect  to  repair  any  defect,  unless  it  was  where  the  heel  of 
the  shoe  was  caught,  and  the  evidence  must  connect  her  in- 
jury with  that  neglect  as  a  proximate  cause.  The  evidence 
objected  to,  tended  merely  to  prove  a  neglect  of  duty  to  the 
public  at  large,  not  resulting  in  any  injury  to  the  plaintiff. 

The  only  reason  advanced  by  counsel  in  support  of  its 
admission  is  that  it  tended  to  prove  notice  to  the  defendant 
of  the  alleged  defect  which  caused  the  injury.  We  are 
unable  to  see  how  the  existence  of  a  hole  or  broken  or  loose 
board  in  another  place  would  afford  information  to  the 
defendant  that  the  plank  in  question  was  in  the  condition 
shown  by  the  evidence.  The  only  effect  would  be  to  lead 
the  jury  to  believe  that  the  city  authorities  were  habitually 
negligent  concerning  sidewalks.  The  evidence  should  not 
have  been  admitted. 
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Plaintiff  was  also  permitted  to  introduce  evidence  that 
repairs  were  made  on  the  sidewalk  after  this  accident,  by 
nailing  bari'el  staves  and  pieces  of  cracker  boxes  over  holes 
at  various  places.  This  evidence  was  improper  and  should 
have  been  excluded.  Hodges  v.  Percival,  132  111.  53; 
Wabash  R  R,  Co.  v.  Kime,  42  IlL  App.  272;  Blaok  on  Proof 
and  Pleadings  in  Accident  Cases,  Sec.  30.  • 

It  is  argued  that  this  evidence  was  competent  to  show  that 
there  were  holes  in  the  sidewalk.  If  that  was  the  tendency 
of  the  proof  it  would  still  be  improper,  for  the  jury  were 
only  concerned  with  the  alleged  defect  where  the  accident 
<^c<!urred;  but  that  was  not  the  natural  effect  of  the  proof. 
The  jury  would  understand  it  only  as  an  admission  of  the 
defective  condition  of  the  sidewalk. 

The  seventh  and  eighth  instructions  asked  by  the  defend- 
ant were  refused.  They  stated  the  law  correctly  and  con- 
tained propositions  of  law  which  were  not  embraced  in  any 
instructions  given  to  the  jury.  They  should  have  been 
given.  The  judgment  will  be  reversed  and  the  cause  re- 
manded. 


Demme  &  Dierkes  Furniture  Company  t.  McCabe. 

1.  Contracts — Work,  Labor  and  Services. — Where  a  person  enters  into 
a  contract  to  complete  a  piece  of  work  for  a  stipulated  sum  and  is  pre- 
vented from  fulfilling  it  by  the  default  of  the  party  for  whom  the  work 
is  to  be  performed,  he  is  excused  from  completing  the  performance  and 
may  recover  pro  tanto  at  the  contract  price. 

2.  Instructions — Erroneous,  Not  Cured  by  Proper  Ones,  Unless,,  etc. — 
An  erroneous  instruction  is  not  cured  by  the  giving  of  a  proper  one  for  the 
opposite  side,  unless  the  court  can  see,  everything  considered,  that  the 
jury  were  not  misled,  and  that  the  verdict  was  clearly  the  proper  one. 

Memorandum. — Action  of  assumpsit  Appeal  from  the  Circuit  Court 
of  Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893.  Opinion  filed  December 
1.2,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
conrfc. 
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Wheeleb  &  Hunter,  attorneys  for  appeUant. 
EioHABDsoN  Bros.,  attorneys  for  appellee. 

Opinion  of  the  Court,  Lacey,  J. 

This  is  a  case  originally  commenced  before  a  justice  of  the 
p^ace  by  one  Lowe,  a  creditor  of  E.  O.  McCabe,  by  garnishee 
proceeding  in  favor  of  McCabe,  for  use  of  Lowe  against  the 
appellant,  and  by  appeal  taken  to  the  Circuit  Court;  and 
upon  trial  in  that  court  appellee  Avas  successful  and  recov- 
ered judgment  against  appellant  for  the  sum  of  $76.48,  ren- 
dered on  verdict  of  a  jury.  i 

It  appears  that  appellee,  McCabe,  contracted  with  appel- 
lant to  make  some  furniture  in  its  shop  at  Kankakee,  at  a 
stipulated  price,  or  rather  a  certain  number  of  pieces  at  a 
certain  price  per  piece,  to  wit :  150  beds  at  $1.50  apiece;  200 
beds  at  twelve  cents  per  piece;  200  toilets  at  nine  cents  per 
piece;  200  other  beds  at  thirty  cents  per  piece;  200  other 
toilets  at  fifteen  cents  |)er  piece,  or  eighteen  cents;  500  beds 
at  four  and  a  half  cents  a  piece,  and  twenty-four  sample  beds 
at  no  set  price.  Appellee  did  not  finish  the  sample  beds;  he 
made  the  foundation  for  all  of  them  and  got  them  all 
started.  None  of  the  work  was  completed  except  four  of  the 
sample  beds;  the  150  beds  were  nearly  completed.  Appellee 
employed  men  to  assist  him.  The  appellee  testified  that  he 
did  not  charge  appellant  by  the  day,  and  appellant  did  not 
keep  the  men's  time.  The  claim  of  the  appellee  is  that  he 
abandoned  his  contract  because  appellant  failed  to  furnish 
material  to  do  the  work  with  as  it  had  agreed. 

The  appellee  testified  that  the  appellant  owed  him  $70.20, 
and  that  they  owed  him  for  hired  help,  or  help  they  told 
him  to  hire,  $46.47.  The  men  appellee  hired  were  looking 
to  him  for  their  pay. 

The  testimony  of  the  appellant  was,  that  it  paid  him  on 
the  contract  $115.15,  and  that  after  appellee  left,  they  fin- 
ished up  all  the  beds  at  the  contract  price.  The  comimny 
advanced  to  appellee  as  the  work  progressed.  Appellant 
completed  the  w^ork  that  it  had  contracted  to  appellee,  after 
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he  abandoned  it,  at  a  cost  of  §200.45.  It  paid  him  for  sev- 
enty-two hours  work  at  twenty  cents  per  hour,  amounting 
to  §14.4/),  and  paid  him  $8.15  for  the  work  he  had  done  by 
the  day,  which  he  accepted  for  the  work  he  had  done  on  the 
samples;  appellant  paid  appellee  on  the  contract  $118.15, 
and  paid  out  for  him  in  finishing  the  work  $200.45.  The 
\vork  at  the  contract  price  would  have  been  worth  $275, 
and  $14.40  on  the  sample  beds,  making  $289.40,  if  the  con- 
tract had  been  finished,  including  the  sample  beds,  leaving 
a  balance  in  appellant's  favor  of  $21.05. 

It  will  be  seen  that  appellee  testified  to  the  balance  due 
bira  in  a  lump,  without  showing  how  he  arrived  at  the 
amount,  or  on  what  basis  he  calculated  it.  He  also  charged 
the  appellant  with  the  wages  of  the  men  he  employed  on  his 
contract. 

Under  this  state  of  the  evidence  the  court  instructed  the 
jury  for  the  appellee,  in  its  first  instruction  given  for  him, 
that  in  case  appellee  was  working  by  piece  w^ork,  and  appel- 
lant failed  to  furnish  the  lumber  and  stock  to  complete  and 
finish  such  ^work,  "then  in  law  the  plaintiff  would  be  enti- 
tled to  riecover  what  his  w^ork  was  reasonably  worth," 

By  the  second  of  appellee's  instruction,  under  similar  cir- 
cumstances recited  in  it,  the  court  told  the  jury  that  appellee 
would  "  be  entitled  to  recover  for  the  labor  h^  did  perform 
on  the  work."  In  the  third  of  appellee's  instructions  the 
jury  was  instructed  by  the  court,  that  appellee,  under  simi- 
lar circumstances  recited,  was  "  entitled  to  recover  for  the 
work  he  did  do  under  the  contract,  and  you  (the  jury)  should 
so  find." 

Thus  it  will  be  seen  that  the  basis  of  recovery  laid  down 
in  the  first  instruction  was  on  a  quantum  meruit^  and  the 
second  and  third  w^ere  ambiguous  as  to  the  basis,  but  the  jury 
was  justified  in  believing,  in  connection  with  the  first,  that 
they  meant  that  the  recovery  for  appellee's  work  should 
also  be  on  the  basis  of  quantum  meruity  and  the  appellee 
was  entitled  to  recover  for  his  labor  for  Avhat  it  was  I'ea- 
sonably  worth. 

It  appears  to  be  the  law,  where  one  enters  into  a  con- 
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tract  to  complete  a  ])iece  of  work  for  a  stipulated  sum,  and 
is  prevented  from  fulfilling  it  by  the  fault  of  the  party  for 
whom  the  work  is  to  be  performed,  he  is  excused  from 
complete  performance,  and  may  recover  jpro  tanio  at  the 
contract  price. 

The  appellee,  in  such  case,  is  not  bound  by  what  it  cost 
apjxillant  to  finish  the  work.  A  proper  basis  is  to  make  an 
estimate  of  what  proportion  of  the  entire  work  was  com- 
pleted. That  may  be  proven  in  other  ways  by  any  witness 
acquainted  with  such  work,  who  could  testify  as  to  what 
proportion  of  the  whole  was  finished. 

The  amount  of  what  it  cost  appellant  to  complete  the 
contract,  is  only  evidence  tending  to  prove  what  portion 
was  done  by  api:)ellee,  if  it  be  shown  the  contract  price  was 
a  compensating  one. 

The  appellee  was  not  claiming  for  day's  wages,  and  there 
seems  to  be  no  doubt  as  to  the  rule  of  law  that  the  contract 
price  should  govern.  Dobbins  v.  Higgins,  78  111.  44o; 
Fullett  v.  Hunt,  21  111.  §54;  Holmes  v,  Stummel,  24  IlL  370; 
Wilson  V.  Bussman  et  al.,  80  111.  493.  - 

The  first  instruction  was  erroneous,  and  the  second  and 
third  given  for  appellee,  were  misleading. 

It  is  true  the  court  laid  down  a  different  rule  for  the 
apj)ellant,  and  directly  contrary  to  appellee's  first  instruc- 
tion, which  left  the  jury  a  matter  of  choice  to  Jiccept  either 
rule  it  saw  proper.  An  erroneous  instruction  is  not  cured 
by  the  giving  of  a  proper  one  for  the  opposing  side,  unless 
the  court  can  see,  everything  considered,  tliat  the  jury  was 
not  misled,  and  that  the  verdict  was  clearly  the  proper  one. 
And  the  fourth  of  the  appellant's  instructions  is  too  favorable 
to  it,  as  it  tells  the  jury  that  if  appellee  did  not  complete 
the  "beds  he  commenced*'  (whetlier  by  his  own  fault 
or  not)  "then  the  defendant  would  have  a  right  to  com- 
plete such  beds  and  charge  the  reasonable  cost  of  the  same 
to  Mr.  McCabe." 

It  will  be  seen  from  what  we  have  said,  that  in  case  ap- 
pellee was  compelled  to  abandon  his  contract  on  account  of 
the  fault  of  appellant  in  not  furnishing  material,  then  he 
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could  TGcover pro  tanto,  according  to  the  prices  fixed,  by  its 
terms. 

Appellee  woiild  not  be  in  fault,  and  can  recover  in  pro- 
l>ortion  to  the  work  done  at  the  contract  price,  without 
reference  to  what  it  may  have  cost  appellant  to  complete  it. 

He  would  not  be  bound  or  estopped  by  the  cost  appel- 
lant incurred  in  finishing  the  beds,  if  it  be  conceded  it 
wrongfully  prevented  him  from  completing  his  contract. 

The  rule  of  law  announced  by  the  instruction  Avould 
allow  appellant,  of  the  money  due  appellee,  compensating 
damages  for  failure  to  perform  the  contract,  even  if  caused 
bv  the  former's  fault.  If  the  contract  had  been  taken 
under  reasonable  price,  appellee  must  respond  in  damages 
at  all  events.  This  was  allowable  only  where  he  had  no 
justifiable  cause  in  abandoning:  it. 

From  the  evidence  preserved  in  the  record,  we  are  not 
entirely  satisfied  that  the  verdict  is  just  and  supported  by  it. 

For  the  errors  of  the  court  above  indicated,  the  judg- 
ment is  reversed  and  t!he  cause  remanded. 


h 
f- 


YanderTOort  v.  Rockford  Insurance  Company, 

1.  Promissory  Notes — Alteration  of  Instimment. — In  an  action  upon 
a  promissory  note,  it  appeared  that  it  had  been  detached  from  another 
Listniment,  to  wit,  an  application  for  insurance.  It  teas  held^  that  it 
formed  no  part  of  the  instrument,  and  that  its  detachment  did  not  ren- 
der the  note  void. 

Memorandum. — Action  of  assumiisit  on  promissory  note.  Appeal 
from  the  Circuit  Court  of  Will  County;  the  Hon.  Charles  Blanchard, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1893,  and  af- 
lirmed.     Opinion  filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Haley  &  O'Donnell,  Attorneys. 

The  cutting  off  of  a  memorandum  or  contract  attached  to 
a  note,  which  expresses  the  consideration  upon  which  the 
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note  w'ds  made  or  given,  is  such  a  fraudulent  alteration  of 
the  contract,  as  will  render  the  not^void.  Pigot's  Case,  11 
Co.  Rep.  28;  Bay  ley  on  Bills,  59;  Homer  v.  Wallis,  11  Mass- 
309. 


IIiLL,  Haven  &  Hill,  attorne3's  for  appellee. 

Opinion  of  the  Court,  Harker,  P.  J. 

This  was  an  action  of  assum{)sit  upon  a  promissory  note 
given  in  consideration  of  an  insurance  policy,  executed  by 
appellee  upon  the  buildings,  stock  and  other  property  situ- 
ated on  appellant's  farm. 

The  pleas  interposed  were,  the  general  issue,  non  e^tfac- 
tuin^  verified  by  affidavit,  and  a  plea  setting  up  that  the 
note  was  obtained  by  fmud  and  circumvention.  The  case 
was  tried  by  the  court,  the  issues  found  for  the  jilaintiflf 
and  judgment  rendered  for  the  amount  of  the  note  and 
interest. 

We  have  carefully  examined  the  evidence  in  the  record 
and,  although  there  is  some  conflict,  have  reached  the  con- 
clusion that  appellant  signed  tlie  note  sued  on,  that  he  at 
the  time  knew  he  was  signing  it,  and  that  the  agents  of  the 
company  who  solicited  the  insurance  and  ])r(x;ured  the  exe- 
cution of  the  note,  were  not  guilty  of  such  fraud  and  cir- 
cumvention as  to  render  the  note  void. 

It  is  contended  that  the  note  was  not  admissible  in  evi- 
dence, because  it  had  been  detached  from  another  writing, 
executed  at  the  same  time  on  the  same  sheet  of  pajier  and 
which  formed  a  part  of  the  contract.  The  other  writing 
was  the  api)lication  for  insurance.  It  would  be  absuixl  to 
hold  that  it  formed  a  part  of  the  note  and  that  by  its  detach- 
ment the  note  was  vitiated. 

Appellant  has  no  just  ground  of  complaint  because  the 
court  refused  ])ropositions  of  law  tendered  by  him.  In  our 
opinion  the  court's  finding  on  the  issues  was  supported  by  a 
clear  preponderance  of  the  evidence,  and  the  judgment 
should  stand.     Judgment  affirmed. 
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Higgins  Y.  Lessig. 

1.  Rticards—ContractM  for. — A  person  having  an  old  harness  of  the 
value  of  $15  stolen,  b.-^oming  much  excited  over  the  matter,  exclaimed: 
*'  I  will  give  $100  to  any  mun  who  will  find  out  who  tlie  tliief  is,  and  I 
will  give  a  lawyer  $100  for  prosecuting  him.  It  was  held,  that  the  lan- 
guage used,  under  the  circumstances,  did  not  show  an  intention  to  con- 
tract to  pay  the  reward,  but  was  in  the  nature  of  an  explosion  of  wrath 
against  the  suppoeed.  thief,  coupled  with  boasting  and  bluster  about 
prosecuting  him. 

2.  Retvards — Burden  of  Proof — A  person  <!laiming  a  reward  for  ob- 
taining information  concerning  the  identity  of  a  thief,  must  show  that 
he  was  the  first  to  give  the  desired  information,  for  if  he  was  not  the 
first  to  gain  and  impart  the  information,  he  can  not  recover. 

8.  Retcards — Information  Already  Possessed. — In  an  action  to  re- 
cover the  amount  of  a  reward  offered  for  information  concerning  the 
identity  of  a  thief,  it  was  competent  for  the  defendant  to  show  that  the 
information  given  him,  and  for  which  the  recovery  was  claimed,  was  in 
his  possession  before,  and  was  not  new  to  him.  ' 

4.  Instructions— Reicards  for  Information  Concerning  Thief, — In  a 
suit  to  recover  the  amount  of  a  reward  for  the  discovery  of  a  person 
who  stole  a  harness,  it  tvas  held  error  to  instruct  the  jury  to  find  for 
the  plaintiff,  if  he  discovered  who  stole  the  harness  and  informed  the 
defendant,  without  requiring  that  he  should  have  been  the  first  person 
who  ascertained  the  facts  leading  to  the  discovery  of  the  thief,  or  tlie 
first  who  comn^unicated  it  to  the  defendant. 

Mcmorandnm. — Action  to  recover  a  reward.  Appeal  from  the  Cu-cuit 
Coui-tof  Knox  County;  the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893.  Opinion  filed  December  12, 
1893. 

The  statement  of  facts  is  contained  in  the  opinion  of 
the  court. 


M 


J.  A.  MoKenzie,  attorney  for  appellant. 


x^ 


M.  J.  Dougherty,  attorney  for  appellee. 


Opinion  of  the  Court,  Cartwright,  J. 
Appellant  was  the  owner  of  a  set  of  old  double  harness, 
worth  perhaps  $15,  which  was  taken  from  his    premises 
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without  his  knowledge,  and  he  offered  a  reward  of  $100  for 
the  recovery  of  the  harness  and  the  conviction  of  the  thief. 
A  few  days  afterward  a  boy  named  Wilt  found  part  of  the 
harness  in  appellee's  berry  patch,  and  appellant  went  witli 
appellee  to  the  place  and  brought  that  part  of  the  harness 
into  appellee's  blacksmith  shop.  Appellant  gave  the  boy 
who  had  found  the  harness  a  quarter  of  a  dollar,  and  said  he 
would  give  him  a  dollar  to  find  the  rest  of  it.  Appellee 
claims  that  appellant  at  that  time  offered  a  reward  of  $100 
to  the  one  who  would  find  out  who  the  thief  was,  and  that 
he  earned  the  reward.  *  This  suit  was  brought  to  recover 
the  amount  so  claimed  as  a  reward,  and  a  trial  resulted  in 
a  verdict  and  judgment  for  appellee  for  §100. 

The  evidence  showed  that  the  defendant  was  much  ex- 
cited on  the  occasion,  when  it  is  claimed  that  the  offer  was 
made  in  the  shop.  Plaintiff's  version  of  the  language  used 
was  that  defendant  said,  "  I  will  give  $100  to  any  man  who 
will  find  out  who  the  thief  is,  and  I  will  give  a  lawyer  $100 
for  prosecuting  him,"  using  rough  language_,and  epithets 
concerning  the  thief.  There  was  evidence  of  substantial 
repetitions  of  the  statement,  together  with  the  assertion 
that  he  would  not  have  a  second-class  lawver,  either,  and 
that  he  would  not  hire  a  cheap  lawj^er,  but  a  goo<^l  lawyer. 
The  harness  had  been  taken  by  a  man  called  Red  John 
Smith,  who  had  been  adjudged  insane,  and  a  Mrs.  Phillips 
told  the  plaintiff  that  she  saw  Smith  walking  by  with  the 
harness  on  his  b^ack,  on  Sunday  morning,  which  was  the 
time  when  it  was  taken.  Plaintiff  watched  Smith  that 
night  and  saw  him  hiding  the  collars,  and  the  next  day  he 
waited  for  the  return  of  the  defendant  from  Galesburg,  and 
told  him  that  Red  John  Smith  had  the  harness.  A  search 
warrant  was  procured,  and  the  remainder  of  the  harness  was 
found. 

We  do  not  think  that  the  language  used  was  such  as, 
under  the  circumstances,  would  show  an  intention  to  con- 
tract to  pay  a  reward,  and  think  plaintiff  had  no  right  to 
regard  it  as  such.  Defendant  had  previously  offered  a  very 
liberal  reward  for  the  return  of  the  old  harness  and  the 
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further  about  it.  This  testimony  was  stricken  out  by  the 
court.  It  was  competent  for  the  purpose  of  sho^^ng  that 
defendant  had  information  before  the  plaintiff  gave  him 
any.  The  court  also  sustained  objections  to  qi:ostions  as 
to  what  Wilt  told  the  defendant  about  Smith  having  the 
harness.  The  questions  were  competent  to  prove  that 
plaintiff  did  not  first  gain  or  impart  infoimaticti,  showing 
that  Smith  took  the  harness,  but  the  fact  vas  proved 
otherwise,  and  the  ruling  did  no  harm. 

The  first  instruction  for  plaintiff  was  erh)neo*s  in  direct- 
ing a  verdict  for  plaintiff  if  he  discovered  who  stole  the 
harness  and  informed  defendant,  without  fequiving  that  he 
should  have  been  the  first  person  who  found  out  facts  lead- 
ing to  the  discovery  of  the  porsoi:  who  torjt  the  harness,  or 
the  first  who  communicatedsuch  facts  to  dt^iidant.  Under 
this  instruction  he  could  recover,  although  t  ^  facts  were 
first  obtained  by  others,  and  the  defendait  wac  first  fully 
informed  of  them  l^y  others.  The  judgment  will  be  re- 
vei'f^ed  and  the  c^se  remanded. 


■•* 


Kimmel  t.  Fraxef  * 

L.  Poreil)le  Entrp  dnd  Detainer^Possession.^^^ete  the  evic^ettce 
fails  to  show  that  the  plaintiff  had  possession  of  the  land  in  controversy) 
the  suit  must  fail, 

2*  Forcibh  Sntrjf  and  DetAiner-^Title.—The  means  by  which  the 
parties  obtNained  title  to  real  property!  can  not  be  considered  in  an  action 
of  forcible  entry  and  detainer. 

Memorandum.— Foircible  entfy  and  detainei*.  Appeal  from  the 
County  Court  of  Peoria  County;  the  Hon.  Samuel  D.  Msad,  Judge) 
presiding.  Heard  in  this  court  at  the  May  term,  1893.  Opinion  filed 
December  12,  1803. 

The  statement  of  facta  is  contained  in  th©  opinion  of 
the  court. 

II.  W.  Wells,  attorney  for  appellant. 
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Appellee's  Brief',  Jack  &  Ticfienob,  Attorneys. 

The  object  of  the  statute  is  to  protect  an  actual  posses-' 
sion  against  forcible  invasion.  The  question  involved  is  the 
fact  of  possession  only,  and  not  the  right  of  possession.  A 
person  may  render  himself  liable  to  this  action  by  entering 
upon  his  own  premises  by  force,  even  when  he  has  the  right 
to  immediate  possession.  8  Am.  &  Eng.  Enc.  of  Law,  119; 
Boeder  v.  Purdy,  41  lU.  279;  Iluftalin  v.  Misner,  70  111.  205. 

OpENION^  of  TflE  COTTRT,  HaRKEE,  P.  J. 

This  is  an  action  of  forcible  entry  and  detainer  for  ten 
acres  of  land  in  Kich woods  Township,  Peoria  County, 
brought  by  appellee  against  appellant.  AppoUee  claimed 
under  a  tax  title  and  a  prior  possession  in  her  daughter,  Jo- 
8e|)hine  Frazer.  The  land  originally  belonged  to  one  Harriet 
Frazer.  The  husband  of  appellee  was  her  agent  and  as  such 
paid  taxes,  leased  it  and  looked  after  it  for  sixteen  years. 
He  allowe<l  the  land  to  be  sold  for  taxes,  and  appellant  be- 
came the  holder  of  a  tax  sale  certificate  for  a  part  of  the  land, 
spld  in  1883,  and  a  tax  sale  certificate  for  the  remainder,  sold 
in  1884.  These  certificates  were  sold  and  assigned  to  Joseph- 
ine Frazer,  the  daughter  of  the  agent,  and,  there  being  no 
redemption,  deeds  were  executed  to  her  in  1885  and  1886. 
This  title  she  held  until  1888,  when  slie  quit-claimed  to 
her  mother,  Susan  Frazer,  who  brought  this  suit. 

Deeds  offered  by  the  defendant  to  show  extent  of  posses- 
sion, show  conveyance  by  Harriet  Frazer  and  husband  to  F. 
E.  Barber,  of  date  April  4,  1889,  conveyance  by  F.  E.  Bar- 
ber and  wife  to  Charles  A.  Kimmel,  April,  1890.  Kimmel 
also  showed  possession  under  the  deeds.  The  proofs  fail  to 
show  that  Susan  Frazer,  or  her  grantor,  the  daughter,  Jo- 
sephine, ever  had  possession  of  the  land  after  the  tax  title  was 
procured.  There  was  some  confusion  in  the  testimony  as 
to  occupancy  of  the  land  Avhen  D.  C.  Frazer,  the  agent  of 
Harriet  Frazer,  and  the  father  of  Josephine,  was  controlling 
it.  Under  his  supervision  parties  went  upon  the  land,  made 
improvements,  and  became  tenants.  We  are  satisfied,  how- 
ever, that  this  was  while  he  was  acting  as  the  agent  of 
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Harriet,  and  before  the  tax  title  matured.  Such  occu- 
•pants  were  tenants  of  Harriet  Frazer,  appellant's  grantor. 

Kimmel  found  the  land  unoccupied  and  took  possession. 
This  he  had  the  right  to  do.  He  did  not  invade  the  posses- 
sion of  appellee  or  any  one. 

We  do  not  care  to  discuss,  in  this  opinion,  the  good  faith 
of  the  manoeuvers  of  D.  C.  Frazer  and  his  daughter,  by 
means  of  which  the  tax  title  was  procured.  That  can  be 
considered  when  that  title  shall  be  tested  in  an  appropri- 
ate form  of  action. 

For  the  reason  that  the  evidence  fails  to  show  that  either 
appellee  or  her  grantor  ever  had  possession  of  the  land,  the 
judgment  must  be  reversed  and  the  cause  remanded. 


City  of  Joliet  t.  Emma  Blower  et  al. 

1.  Cities  and  Villages — Damages  in  (rvading  Streets — Evidence  of 
Proposed  Improvements. — In  an  action  against  a  municipal  corporation 
for  damages,  occasioned  by  cutting  down  the  grade  of  a  street,  the  court 
excbided  evidence,  off €*red  on  the  part  of  the  defendant,  of  the  building 
of  an  abutment  at  the  intersection  of  the  streets  with  steps  for  foot  pas- 
sengers, etc.,  and  the  proposed  erection  of  a  bridge  over  the  street  cut 
down.  This  evidence  consisted  of  proceedings  of  the  city  council  in 
directing  advertisements  forbids,  advertisements  in  pursuance  of  such  di- 
rections and  contract  entered  into,  and  the  testimony  of  the  city  engineer, 
concerning  plans  made  by  him.  It  did  not  appear  that  there  was  any 
fixed  and  definite  plan  to  be  preserved  and  incorporated  in  the  record  so 
as  to  bind  the  city  to  carry  it  out.  There  was  no  ordinance  or  other 
record  by  which  the  city  had  determined  upon  any  plan,  but  the  attempt 
was  merely  to  prove  what  the  council  had  done  in  the  way  of  advertis- 
ing for  bids  and  letting  contracts.  It  was  heldf  that  the  evidence  was 
properly  excluded. 

2.  Cities  and  Villages — Purchase  of  Property  on  Streets. — ^A  purchaser 
of  property  on  a  street  in  a  city  can  not  be  held  to  anticipate  that  the 
city  wiU  probably  destroy  the  value  of  such  property  in  a  large  measure 
by  cutting  down  streets  to  accommodate  people  living  on  other  streets, 
or  that  having  cut  down  part  of  the  street,  and  made  an  ample  road- 
way for  such  people,  it  would  then  excavate  tlie  remainder  of  the  street 
and  cut  off  access  to  the  property  entirely. 
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3.  Estates — Estimating  Value  of^  etc. — Tables. — Where  it  is  necessaay 
for  the  jury  to  determine  the  comparative  value  of  a  life  estate  and 
remainder  in  real  property,  it  is  competent  to  show  and  give  in  evidence 
computations,  made  by  experts,  imder  the  various  tables  in  pjeneral  use, 
made  by  compiling  8tatistics>  and  showing  the  general  expectancy  of 
hfe. 

4.  Right  of  Action — W^^i  it  Aecrttes.— Where  a  street  has  been  cut 
down,  and  access  to  it  is  destroyed,  and  damage  had  resulted  to  the  prop- 
erty, the  riglit  of  action  is  complete.  If  the  city  designed  in  the  con- 
tinuance of  the  work  to  do  any  act  that  would  lessen  the  damage,  it 
should  have  offered  to  bind  itself  to  do  the  act  so  that  the  plaintiff  might 
ha^e  an  action  in  case  of  failure  to  do  it. 

Memorandnm. — Action  of  case.  Appeal  from  the  Circuit  Court  of 
Will  County;  the  Hon.  Dorrance  Dibell,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1893,  and  affirmed.  Opinion  filed  December 
12,  1893. 

Statement  of  the  Facts. 

This  is  an  action  of  case,  instituted  by  the  appellees,  as 
owners  of  the  real  estate  named,  subject  to  the  life  estate 
therein,  of  their  mother,  and  for  the  recovery  of  damages 
to  their  reversionary  interest  in  the  property,  occasioned 
by  certain  improvements  in  process  of  construction  by  ap- 
l^llant,  in  Exchange  street  in  the  city  of  Joliet. 

The  suit  was  commenced  December  24,  1891,  by  Harriet 
H  Oust,  the  mother  of  appellees.  Thereafter,  appellees  are 
brought  into  the  suit  as  co-plaintiffs.  This  was  done  June 
25, 18D2.  November  7,  1892,  a  motion  was  made  for  leave 
to  file  an  amended  declaration,  and  for  leave  to  dismiss,  as 
to  Harriet  H.  Oust.  November  9, 1892,  an  amended  decla- 
ration was  filed  by,  and  in  the  name  of  Harriet  H.  Oust  and 
appellees,  as  joint  plaintiffs.  January  7,  1893,  the  suit  was 
dismissed  as  to  Harriet  H.  Oust,  and  leave  given  to  file  the 
amended  declaration  theretofore  filed.  February  7,  1893, 
the  plea  of  general  issue  filed  to  the  original  declaration, 
was  ordered  to  stand  to  the  amended  declaration.  The 
cause  proceeded  to  trial  on  this  issue. 

Geobgs  S.  House,  attorney  for  appellant. 


Ueobgs  o.  House,  attorney  lor  appellai 
Egbert  Phelps,  attorney  for  appGllees. 
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Opinion  of  the  Court,  Cartwrioht,  J. 

Bluff  street,  in  the  city  of  Joliet,  runs  north  and  south, 
along  the  base  of  a  hill.  Broadway  is  the  next  street  west, 
and  is  on  the  top  of  the  hill.  Hickory  street  is  the  next 
street  west  of  Broadway,  and  these  streets  are  parallel  wiUi 
each  other;  Exchange  street  runs  west  from  Bluff  street,  and 
intersects  Broad wav  and  Hickory.  Lots  four  and  seven,  in 
block  fourteen,  in  West  Joliet,  lie  sixty  feet  north  from  Ex- 
change street,  between  Broadway  and  Hickory.  Lot  four 
fronts  on  Broadway,  and  lot  seven  lies  north,  and  extends 
from  the  rear  of  lot  four  to  Hickory.  This  is  residence 
property,  having  a  house  on  lot  four  and  a  barn  on  lot  seven. 
In  order  to  improve  the  grade  on  Exchange  street,  and 
avoid  going  up  the  steep  hill  to  Broadway  for  travel  from 
Bluff  street  to  streets  west  of^  Broadway,  the  city,  some 
years  ago,  cut  down  about  two-thirds  of  Exchange  street, 
and  carried  Broadway  over  it  with  a  bridge,  but  left  .the 
remainder  of  the  street  as  a  means  of  access  from  Broadwav 
to  Bluff  street.  There  were  then  upper  and  lower  roadways 
on  Exchange  street,  and  the  situation  is  fully  described  in 
the  case  of  Joliet  v.  Shufelt,  42  HI.  App.  208.  Afterwanl 
the  city  excavated  the  whole  street  to  the  depth  of  the 
lower  roadway,  removed  the  upper  roadway,  and  cut 
off  all  access  to  Exchange  street  from  Broadway.  Harriet 
H.  Oust,  the  owner  of  a  life  estate  in  said  property,  brought 
this  suit  to  recover  damages  resulting  to  her  estate  in  the 
property  from  the  last  excavation,  by  which  the  upi^r  road- 
way was  removed. 

Afterward,  the  appellees,  who  were  o^vners  of  the  re- 
mainder expectant  upon  the  termination  of  the  life  estate, 
were  admitted  as  plaintiffs,  the  suit  was  dismissed  as  lo 
Harriet  H.  Oust  and  the  declaration  amended  so  as  to  seek 
a  recovery  for  the  injury  to  the  remainder.  There  was  a 
trial,  resulting  in  a  verdict  for  appellees  for  $1,000,  on 
which  judgment  was  entered. 

The  first  point  relied  upon  for  a  reversal  of  the  judgment 
is,  that  the  court  erred  in  excluding  evidence  of  the  proposed 
building  of  an  abutment  at  the  intersection  of  Broadway 
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and  Exchange  streets  with  steps  for  foot  passengers  leading 
down  into  Exchange  street,  and  the  proposed  erection  of  a 
bridge  on  Broadway  across  the  cut  on  Exchange  street. 
The  evidence  consisted  of  proceedings  of  the  city  council  in 
directing  advertisements  for  bids,  advertisements  in  pursu- 
ance of  such  directions,  and  contracts  entered  into,  and  the 
testimony  of  the  city  engineer  concerning  plans  made  by 
him.  Counsel  f ^r  appellees  says  that  all  claims  for  dam- 
ages, except  such  as  resulted  from  cutting  off  access  to  Ex- 
change street  for  wagons  and  carriages,  were  abandoned  on 
the  trial,  and  therefore  the  evidence  was  irrelevant.  How- 
ever that  may  be,  there  was  no  evidence  of  any  fixed  and 
definite  plan  to  be  preserved  and  incorporated  in  the  record, 
so  as  to  bind  appellant  to  carry  it  out.  There  was  no  ordi- 
nance or  other  record  by  which  appellant  had  determined 
upon  any  plan,  but  the  attempt  was  merely  to  prove  what 
the  council  had  done  in  the  way  of  advertising  for  bids  and 
letting  contracts.  We  think  that  the  evidence  was  properly 
excluded. 

It  is  next  argued  that  the  cutting  down  of  Exchange  street, 
so  as  to  cut  off  access  to  it  from  Broadway,  was  such  a  change 
in  the  street  as  the  purchaser  of  the  property  in  question 
should  be  held  to  have  anticipated  as  likely  to  occur  in  the 
improvement  of  the  city,  to  meet  the  public  wants,  and  that 
therefore  there  was  no  right  of  recovery.  If  the  rule  con- 
tended for  is  a  proper  one  in  any  case,  it  seems  clear  to  us 
that  a  purchaser  of  property  on  Broadway  would  not  be  held 
to  anticipate  that  the  city  would  probably  destroy  the  value 
of  such  property  in  large  measure,  by  cutting  down  Ex- 
change street  about  fifteen  feet,  to  accommodate  people  liv- 
ing on  streets  west  of  Broadway,  or  that  having  cut  down 
part  of  the  street  and  made  an  ample  roadway  for  those 
living  farther  west,  it  would  then  excavate  the  remainder 
and  cut  off  access  to  it  entirelv.  That  there  was  a  riffht  of 
recovery  is  well  settled.  Eigney  v.  City  of  Chicago,  102  111. 
64;  C.  &  W.  I.  R.  R.  Co.  v.  Ayers,  106  111.  511;  City  of 
Bloomington  v.  Pollock,  141  111.  346. 

It  is  also  objected  that  the  court  permitted  an  expert  to 
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testify  to  computations  made  by  him  from  mortuary  tables, 
showing  the  comparative  value  of  the  life  estate  and  remain- 
der in  the  pro|x?rty  according  to  those  tables.  It  was  neces- 
sary for  the  jury  to  determine  that  question,  in  order  to  fix 
the  amount  of  damages  to  api^ellees'  interest.  The  age  of 
Harriet  11.  Cust  was  proved,  and  the  expert  gave  the  com- 
putations under  the  various  tables,  each  diflfering  from  the 
other.  The  tables  were  the  London,  the  Equitable,  the 
Northampton,  the  Carlisle,  the  Wigglesworth,  and  another 
table  not  named.  There  was  no  suggestion  to  the  jury  as  to 
the  adoption  of  either  of  these  tables,  or  any  table.  The 
question  being  submitted  to  the  jury,  we  see  no  objection  to 
affording  them  the  aid  to  be  derived  from  tables  in  general 
use,  made  by  compiling  statistics,  and  sliowing  the  general 
expectancy  of  life,  which  were  generally  accepted  by  the 
public  and  corj)oration8  in  determining  that  question. 

It  is  suggested  that  the  suit  was  prematurely  brought, 
inasmuch  as  the  appellant  had  not  completed  the  improve- 
ment when  the  suit  was  commenced.  It  was  proved  that 
the  street  had  been  cut  down,  the  access  to  it  destroyed,  and 
the  damage  sued  for  had  resulted  to  the  property.  The  right 
of  action  was,  therefore,  complete,  and  if  appellant  designed 
in  the  continuance  of  the  work  to  do  any  act  that  would 
lessen  such  damage,  it  should  have  offered  to  bind  itself  to 
do  the  act,  so  that  appellees  might  have  their  actibn,  in  case 
of  failure  to  do  it.  The  jury  were  permitted  to  view  the 
improvements,  and  the  evidence  shows  that  the  abutment, 
with  steps  for  foot  passengers,  was  partly  built,  and  the 
material  for  the  bridge,  consisting  of  the  iron  work  and  lum- 
ber, was  on  the  ground.  The  jury  saw  all  that  had  been 
done  by  appellant  that  would  shed  any  light  on  the  case,  and 
were  instructed  to  take  their  view  of  those  things  into 
account.  Appellant  had  the  benefit  of  all  that  had  been 
done.    We  think  that  the  action  was  not  premature. 

What  has  been  said,  disposes  of  all  questions  raised  con- 
cerning instructions. 

The  judgment  will  be  affirmed. 
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W.  B.  DuTal  y.  T.  C.  Buvar.  |iS.  IS 

1.  Jurisdiction — Aceoiintiiig  for  Proceeds,  etc, — Equity  has  no  juris- 
diction to  decree  an  accounting  of  the  proceeds  of  the  income  of  real 
estate  and  personal  property  alleged  to  have  belonged  to  a  deceased  per- 
son in  his  lifetime,  and  received  by  a  person  acting  in  the  capacity  of  an 
ordinary  agent  transacting  the  business  of  his  principal,  collecting  and 
receiving  money  for  him. 

2.  Jurisdiction — County  Courts — Probate  Matters. — County  Courts 
have  jiuisdiction  to  hear  and  determine  all  matters  of  claims  of  the  es- 
tates of  deceased  persons  against  all  persons.  The  facrt  that  the  deceased 
person  was  a  woman,  and  the  claim  is  against  her  husband,  who  is  ad- 
ministrator of  her  estate,  can  make  no  diiference.  The  County  Court 
liad  full  power  to  compel  him  to  account. 

Monorandnm. — Bill  for  accounting.  Appeal  from  the  Circuit  Court 
of  Knox  County;  the  Hon.  Arthur  A.  Smith,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  A.  D.  1893,  and  affirmed.  Opinion  filed 
December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

R.  C.  Hunt  and  A.  M.  Brown,  attorneys  for  appellant. 

Appellee's  Bbief,  J.  A.  McKenzie  and  E.  P.  Willla^ms, 

Attorneys. 

A  court  of  equity  will,  in  matters  of  probate,  take  juris- 
diction only  in  an  extraordinary  case,  a  case  in  which  there 
is  special  reason  why  administration  should  be  withdrawn 
from  Probate  Court.  Freeland  v,  Dazcy,  25  111.  294;  Ileus- 
tis  V.  Johnson,  84  111,  61;  Grain  v.  Kennedy,  85  111.  340; 
Harding  v.  Shepard,  107  111,  204;  Winslow  v,  Leland,  12S 
111.  304! 

A  bill  which  seeks  to  take  matters  of  administration  into 
equity,  must  show  some  legal  ground  or  reason  for  so  doing. 
ConoVer  v.  Ilill,  76  111.  342;  Harris  v.  Douglas,  64  11],  469. 

Opinion  of  the  Court,  Lacey,  J. 

This  was  a  bill  in  equity  filed  by  appellant  against  T.  C. 
Duval,  in  his  lifetime,  seeking  an  accounting  by  him  for  the 
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proceeds  of  the  income  of  certain  real  estate  and  personal 
property  alleged  to  have  belonged  to  Nancy  Duval,  wife  of 
T.  C.  Duval,  and  mother  of  complainant,  in  her  Ufetime, 
charging  therein  that  T.  C.  Duval  had  managed  Nancy's 
real  estate  in  her  lifetime,  and  had  received  large  rents  and 
profits  therefrom,  and  had  never  accounte<l  for  them  to  her, 
and  that  after  her  death  he  had  appropriated  certain  notes 
belonging  to  her  and  converted  them  to  his  own  use.  Ap- 
pellant was  the  son  of  T.  C.  and  Nancy  Duval,  and  he  makes 
six  other  children,  one  grandchild  and  four  great  grand- 
children parties,  after  the  filing  of  the  bill  and  after  the 
answer  of  T.  C.  Duval,  and  before  trial,  when  the  pres- 
ent appellees  were  made  party  respondent,  who  also  an- 
swered. 

The  several  answers  deny  the  main  allegations  of  the  bill 
and  claim  that  the  land  was  deeded  from  Duval,  Sr.,  to  one 
Roundtree,  for  the  purpose  of  having  it  deeded  to  his  ^vife, 
which  was  done  by  Roundtree,  and  that  such  deed  was  never 
intended  as  a  gift,  and  that  the  wife  always  tre^ated  it  as  the 
property  of  her  husband,  and  gave  him  all  the  proceeds  of  it 
as  fast  as  received,  and  also  when  the  land  was  conveved  and 
sold  to  other  parties  by  her,  which  was  the  case  of  all  the  land 
during  her  hfe.  She  gave  up  to  him  all  the  proceeds,  notes 
and  mortgage,  according  to  the  original  intention,  and  that 
everything  during  her  lifetime  was  treated  as  his,  and  that 
whatever  title  she  had  was  by  this  means  divested  and  all 
the  property  returned  to  her  husband  during  her  lifetime. 

The  answer  to  T.  C.  Duval,  filed  a  short  time  prior  to  his 
death  (he  was  then  over  eighty-seven  years  of  age),  avers  that 
the  deed,  made  by  circumlocution,  through  Roundtret^,  was  to 
shield  his  property  from  being  taken  to  satisfy  some  unjust 
debts  that  were  about  to  be  brought  against  him. 

The  answer  contains  a  demurrer  to  the  jurisdiction  of  a 
court  of  equity  and  asks  that  the  bill  be  dismissed. 

Several  respondents  demurred  to  the  bill,  which  wasnevei 
acted  on  by  the  court.  It  seems  th«at  the  deeds  from  T.  C. 
Duval  to  Roundtree,  a  son-in-law,  and  from  the  latt^'r  to 
Nancy  Duval,  were  dated  September  6,  1866,  and  conveyed 
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about  271  acres  of  land.  In  1884,  IGO  acres  of  the  land  were 
sold  by  Nancy  Duval  and  her  husband,  and  a  forty-acre 
piece,  held  in  his  own  name,  to  C.  M.  Samuelson,  for  §11,400, 
of  which  $1,400  was  paid  down,  and,  by  consent  of  Nancy, 
the  notes  for  the  balance  were  taken  in  Duval's  name;  they, 
after  the  death  of  the  said  Nancy  Samuelson,  not  having 
paid  the  said  notes  given  for  the  land,  Duval,  by  agreement 
with  him,  received  conveyance  back,  in  his  own  name,  for 
the  160  acres,  and  other  tracts  besides,  and  gave  up  his 
notes  and  mortgage- 
All  the  other  real  estate  was  disposed  of  by  Nancy  during 
her  lifetime— a  portion  of  it  as  gifts  to  her  children;  so,  at 
her  death,  March  16,  1888,  she  had  none  remaining. 

Her  husband  was  the  administrator  and  settled  up  her 
estate,  reporting  personal  assets  belonging  to  her  estate  at 
$2,500.  The  complainant  never,  so  far  as  the  evidence 
shows,  interfered  to  compel  his  father  to  account  for  the 
large  amounts  of  money  he  now  claims  were  due  from  him 
to  his  mother's  estate. 

T.  C.  Duval  and  his  wife,  Nancy,  lived  together  some 
eighteen  years  after  the  deed  to  her  of  the  land  in  question, 
and  it  was  always  treated  as  his,  and  she  often  disclaimed 
any  ownership  over  it,  but  said  it  belonged  to  her  husband. 
"We  are  well  satisfied  that  the  circumstances  rendered  it  very 
probable  that  she  would  return  the  land  or  the  proceeds  to 
her  husband,  and  therefore  it  requires  less  evidence  than 
under  other  circumstances,  to  convince  us  that  she  actually 
did  so.  Another  circumstance — that  the  notes  were  given 
by  Samuelson  to  T.  C.  Duval,  instead  of  to  Nancy,  shows 
what  was  intended,  unless  we  could  believe  some  fraud  was 
intended  by  T.  C.  Duval  to  be  perpetrated  on  his  wife,  which 
under  all  the  circumstances,  is  not  at  all  probable,  T.  C. 
Duval  died  in  1889,  over  eighty-seven  j^ears  old. 

We  think  clearly  the  ai)pellant  has  failed  to  show  any 
grounds  for  relief. 

We  are  further  of  the  opinion,  the  action  of  the  court  in 
dismissing  the  bill  is  justified  on  the  ground  that  equity 
has  no  jurisdiction.    T.  C.  Duval  was  not  a  trustee,  if  at 
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all,  in  any  other  sense  than  that  of  an  ordinarj^  agent,  tnuis- 
acting  the  business  of  his  principal,  where  he  collects  and 
receives  money  for  him. 

The  County  Court  has  jurisdiction  to  hear  and  determine 
all  matters  of  the  claim  of  the  estate  of  Nancv  Duval,  ile- 
ceased,  against  her  husband,  and  the  fact  that  the  supix)sed 
debtor  was  administrator,  can  make  no  difference.  The 
County  Court  had  full  power  to  compel  him  to  account  or 
remove  him  from  the  position  of  administrator  for  cause. 
Ileustis  V.  Johnson,  84  111.  61 ;  Winslow  v.  Leland,  128  111. 
304. 

The  decree  of  the  court  below  is  therefore  affirmed. 


illcn  H.  Mann  r.  William  Mann  et  aL 

1 .  Merger — Conveyance  by  Mortgagor  to  Mortgagee^Excepfion,— The 
general  presumption  of  law  when  tlie  owner  of  the  greater  interest  in 
real  estate  conveys  to  the  holder  of  the  lesser  interest,  is  that  the  title 
merges  in  the  grantee;  and  in  case  of  tlie  grantee  holding  a  mortgage 
and  the  grantor  of  tlie  equity  of  redemption  being  a  mortgagor,  the 
legal  presumption  is  that  the  mortgage  debt  is  satisfied  by  the  conTey- 
ance,  and  tlie  grantee  paid  in  full  by  tlie  execution  of  the  deed;  but  this 
presumption  has  many  exceptions,  especially  where  such  a  merger  is 
detrimental  to  the  holder  of  the  mortgage. 

2.  Accounting — Claim  for  Boards  Clothing  and  Medical  Attendance. 
— In  a  suit  for  foreclosure  and  a  cross-bill  by  defendants  for  an  accounting 
of  certain  expenses,  among  which  was  a  claim  for  fiu^iishing  necessary 
board,  clothing  and  medical  attendance,  itapi>eared  that  it  was  not  the 
intention  of  tlie  party  to  charge  for  such  furnishing  at  the  time,  and  the 
claim  was  not  allowed. 

8.  Accounting — Claim  for  Taxes  and  Insurance, — In  an  accounting 
upon  a  croBS-biU  in  a  foreclosure  proceeding,  it  is  error  to  allow  an  abate- 
ment of  the  amount  due  on  the  mortgage  by  reason  of  expenses  incurred 
for  taxes  and  insurance,  where  it  was  tlie  duty  of  the  part}'  claiming 
such  abatement  to  pay  the  taxes,  and  where  he  had  a  right  to  keep  the 
property  insm-ed  for  his  own  benefit. 

4.  Betterments — Made  by  Mortgagor.  — In  an  action  to  foreclose  a  mort- 
gage, the  defendant  filed  a  cross-bill  asking  an  accounting  for  betterments 
made  by  him  upon  the  land;  the  claim  was  not  allowed  as  the  mortgage 
attached  to  all  betterments  as  soon  as  made. 
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Hemorandnm. — Foreclosure  proceedings.  Appeal  from  the  Circuit 
Court  of  Lee  County;  the  Hon.  John  D.  Crabtree,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  A.  D.  1893.  Opinion  filed  De- 
cember 12,  1893. 

Appellant's  Brief,  John  D.  Sandfoed,  Attorney. 

Equity  will  not  prevent  a  merger,  where  such  prevention 
would  result  in  carryino^  a  fraud  or  other  conscientious 
wrong  into  effect.     15  Am.  &  Eng.  Enc.  of  Law,  315. 

Taking  a  security  of  a  higher  nature,  merges  or  extin- 
guishes the  inferior  one.     15  Am.  &  Eng.  Enc.  of  Law,  331. 

''  Where  a  deed  for  land  on  its  face  appears  to  be  an 
unconditional  and  absolute  conveyance,  and  is  acknowledged 
and  delivered,  the  law  will  presume,  in  the  absence  of  proof 
showing  the  contrary,  that  it  is  what  it  purports  to  be,  an 
absolute  conveyance."  Bently  v.  O'Bryan,  111  III.  53; 
Sharp  V.  Smitherman,  85  111.  153;  Hancock  v.  Harper, 
m  111.  445;  Eames  v.  Hardin,  111  111.  G34;  Helm  v.  Boyd, 
124  111.  370.  "  And  the  burden  of  proof  is  on  party  endeav- 
oring to  show  the  contrary."  Knowles  v.  Knowles,  86  III. 
1 ;  Moran  v.  Pellif ant,  28  111.  App.  278;  Blake  v.  Taylor,  32 
X.  W.  Rep.  401. 

Appellee's  Brief,  Morrison  &  Wooster,  Attorneys. 

When  a  greater  and  a  lesser  estate  meet  in  some  person, 
it  does  not  follow  that  a  merger  takes  place.  That  will  de- 
pend on  the  interest  of  the  holder  of  the  incumbrance, 
and  if  necessary  to  advance  the  ends  of  justice,  a  court  will 
keep  them  separate,  and  when  it  appears  that  the  deed  was 
made  as  additional  security,  merger  does  not  take  place. 
Iluebsch  V.  Scheel,  81  111.  281;  Edgerton  v.  Young,  43  111. 
464;  Bank  v.  Cheeney,  87  111.  602;  Fowler  v.  Fay,  62  111. 
375;  yEtna  Life  Ins.  Co.  v.  Corn,  89  111.  170;  Campbell  v. 
Carter,  14  111.  286;  Jarvis  v.  Frink,  14  111.  398;  Jordan  v. 
Cheney,  74  Me.  362. 

Statement  of  Facts  by  the  Court. 

This  was  a^suit  in  equity  upon  the  original  and  cross-bill 
wherein  Elizabeth  Harrison,  executrix  of  George  Harrison, 
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deceased,  as  complainant,  and  Allen  H.  Mann,  William  T. 
Harrison  and  William  Mann,  as  defendants,  are  parties  to 
the  original  bill,  and  Allen  11.  Mann,  as  complainant,  and 
William  Mann  and  William  T.  Harrison  and  Elizabeth  Har- 
rison, as  defendants,  are  parties  to  the  cross-bill.  The  orig- 
inal  bill  was  brought  to  foreclose  certain  mortgages  owned 
by  the  complainant  therein,  as  such  executrix,  on  the  south- 
west quarter  of  section  twenty-nine,  township  twentj-one 
north,  of  range  ten  east  of  fourth  P.  M.,  executed  by  the  de- 
fendants, Allen  H.  Mann  and  William  T.  Harrison,  to  Thomas 
J.  Hollister  and  George  Harrison  respectively.  It  avers  that 
William  Mann  also  held  a  mortgage  executed  by  the  defend- 
ants, Allen  H.  Mann  and  William  T.  Harrison,  on  the  same 
land,  to  secure  two  notes  aggregating  $2,800,  with  interest 
thereon  from  April  13, 1883;  that  said  mortgages  of  William 
Mann  are  subsequent  to  the  mortgages  owned  by  the  com- 
plainant in  the  original  bill,  and  prays  that  if  any  surplus 
remains  after  paying  the  said  mortgages  held  by  the  com- 
plainant, that  it  be  applied,  so  far  as  it  will  go,  toward 
paying  the  said  note  running  to  the  said  William  Mann.  All 
the  defendants  filed  answers;  William  Mann  and  William 
T.  Harrison  admitted  the  allegations  of  the  bill,  and  charged 
that  William  Mann  has  often  demanded  the  principal  and 
the  interest  of  the  said  notes  of  the  makers,  but  has  never 
been  able  to  get  any  portion  of  the  same.  William  Mann 
also  answered  and  demurred,  and  by  agreement  of  the  par- 
ties, it  was  ordered  by  the  court  that  Sherwood  Dixon  be 
appointed  as  special  master  in  chancery  to  take  proofs  and 
report  his  findings  thereon.  Allen  H.  Mann  obtained  leave 
of  the  court  to  file  a  cross-bill,  and  the  same  was  filed. 

In  substance,  it  claims  the  surplus  of  the  proceeds  of  the 
sale  of  the  land  under  the  decree  prayed,  rendered  in  the 
original  bill,  which  mortgage  therein  described  he  admitted 
to  be  valid  and  just.  He  sets  up  and  charges  that  on  the 
19th  day  of  March,  1884,  and  subsequent  to  the  execution 
of  the  said  notes  and  mortgage  from  him  and  William  T. 
Harrison,  said  William  Mann  bargained  for  and  purchased 
from  the  said  William  T.  Harrison,  the  latter^s  interest  in 
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the  premises  covered  by  the  said  mortgage,  for  a  considera- 
tion of  $4,500,  and  on  that  date  William  T.  Harrison  con- 
veyed to  the  said  William  Mann  all  his  interests  in  the  saiil 
lands  subject  to  all  the  incumbrances  existing  on  it.  The 
deed  was  a  quit  claim  deed  made  subject  to  the  incumbrances 
named  in  the  original  mortgages.  The  cross-bill  further 
avers  that  the  deed  was  given  for  the  purpose  of  releasing 
defendant  and  orator  Allen  H.  Mann  from  all  liabilities  on 
the  notes  and  mortgage  given  to  the  said  William  Mann  as 
aforesaid,  and  to  give  William  Mann  an  equal  interest  with 
orator  in  said  premises,  subject  to  the  Ilollister  and  George 
Harrison  mortgages  respectively.  The  cross-bill  then  goes 
on  to  state  the  history  of  the  transaction;  that  William  T. 
Harrison  and  himself  were  the  original  purchasei's  of  the 
said  land  and  that  the  first  mortgages  named  were  given  to 
secure  the  purchase  money;  that  himself  and  William  T. 
Harrison  were  the  purchasers  of  the  land  and  received  a 
deed  for  the  same  for  $9,000,  each  of  them  paying  down 
$600,  and  that  Allen  II.  Mann,  complainant  in  the  cross-bill, 
on  the  19th  day  of  ilarch,  18S4,  paid  William  T.  Harrison 
the  sum  of  $(500,  and  assumed  and  afterward  paid  all  the 
interest  accrued  on  the  note,  and  all  taxes  for  the  previous 
3'ear  as  a  part  of  the  consideration  of  the  said  premises;  that 
the  19th  clay  of  March,  1884,  said  William  Mann  lived  with 
and  made  his  home  on  the  premises  with  orator.  That  dur- 
ing the  time  he  furnished  William  Mann  board,  clothing 
and  necessary  medical  attendance  and  care,  for  which  he 
charges  $1,500;  also  charges  William  Mann  with  board, 
lodging,  washing,  medical  attendance  and  other  necessaries 
furnished  Martha  M^nn,  wife  of  William  Mann,  from  the 
19th  day  of  March,  1884,  until  her  death,  the  27th  of  Decem- 
ber, 1885,  also  with  her  funeral  expenses  amounting  to  $400; 
claims  a  bill  for  tiling  on  the  premises  for  $500,  and  a  like 
sum  for  buildings  and  fences  on  the  premises;  charges  that 
he  has  paid  all  the  interest  on  the  said  notes  from  the  19th 
of  March,  1884,  to  the  23d  of  June,  1891,  $330  per  annum, 
amounting  to  $2,000;  paid  the  taxes  on  the  premises  during 
the  same  time. .  lie  claims  also  that  he  has  conducted  the 
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fanning  operations  on  the  place  and  paid  all  the  expenses; 
claims  that  the  mortgage  ought  to  be  released,  and  that 
orator  and  William  Mann  be  decreed  to  be  equal  owners  of 
the  premises,  subject  to  the  Ilollister  and  Harrison  mort- 
gages, or  in  case  the  court  should  be  of  a  different  opinion, 
that  an  account  be  taken  of  the  amount  due  orator  of  the 
sums  of  money  so  paid  by  him  and  for  the  care  and  mainte- 
nance of  William  and  Martha  Mann,  and  that  William  Mann 
decreed  to  pay  orator,  and  for  general  relief. 

The  different  defendants  in  the  cross-bill,  Elizabeth  Har- 
rison, executrix,  etc.,  answer  the  said  cross-bill,  denying  all 
the  material  allegations  set  out,  so  far  as  it  relates  to  the 
purchase  of  said  land  by  William  Mann  for  the  considera- 
tion named  in  the  cross-bill,  and  the  release  of  the  mortgage 
executed  to  William  Mann;  thev  admit  that  Allen  H.  Mann 
paid,  in  consideration  of  the  quit-claim  deed  from  William 
T.  Harrison  to  William  Mann,  '^600;  that  William  Mann 
lived  with  Allen  H.  Mann  until  1891,  but  deny  the  furnish- 
ing by  him  the  necessary  board,  clothing  and  medical  attend- 
ance, and  charge  that  when  Allen  H.  Mann  and  William  T. 
Harrison  moved  on  the  farm,  William  Mann  and  his  wife 
moved  on  thq  farm  and  kept  house  for  them,  receiving  no 
pay  therefor  except  board,  and  the  services  they  rendered 
were  worth  more  than  their  board  and  clothing,  and  the 
medical  care  and  attendance  to  them;  and  charges  that 
Allen  H.  Mann  has  not  placed  more  improvements  on  the 
farm  than  would  keep  it  in  good  condition  and  repairs,  not 
exceeding  $300;  charges  that  Allen  H.  Mann,  from  the  time 
the  deed  was  made  to  William  Mann,  has  the  exclusive  use 
and  control  and  enjoyment  of  the  prejnises,  as  well  as  the 
rents  and  profits  of  the  farm;  denies  that  there  was  ever 
any  agreement  made  between  William  Mann  and  Allen  H. 
Mann,  that  the  said  William  Mann  would  release  and  can- 
cel the  notes  and  mortgage  which  he  held  on  account  of  the 
making  of  the  said  deed  to  him;  admits  that  on  the  13th  of 
August,  1892,  William  Mann  commenced  suits  at  laAV  on 
his  said  notes  against  William  T.  Harrison  and  Allen  H. 
Mann  and  intends  to  prosecute  his  suit  at  lawj  that  he  never 
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agreed  to  cancel  the  said  notes  and  mortgage,  and  that  he 
never  intended  to  release  Allen  II.  Mann  and  William  T. 
Harrison  from  the  payment  of  it;  charges  the  fact  to  be 
that  he  had  no  conversation  with  the  said  Allen  H.  Mann 
in  regard  to  the  making  of  the  deed  to  him;  that  he  learned 
from  George  Harrison,  the  father  of  William  T.  Harrison, 
that  the  latter  was  about  to  sell  his  interest  in  the  premises, 
and  that  the  deed  was  to  be  made  to  him;  that  George  Har- 
rison explained  to  him  that  the  deed  would  be  of  but  little 
use  to  him,  but  that  he  might  take  it  as  an  additional  secu- 
rity on  the  notes  that  he  held,  intending  and  supposing  that 
he  was  receiving  it  as  additional  security  on  the  indebted- 
ness; that  he  did  not  intend  or  agree  to  cancel  or  release 
the  said  notes;  claims  that  any  surplus  arising  from  the  sale 
of  the  lands  after  satisfying  the  prior  mortgages,  be  paid  to 
him  on  the  said  indebtedness.  To  this  answer,  replication 
was  filed,  and  a  large  amount  of  evidence  was  taken  before 
the  master,  and  the  master  reported  his  findings  to  the  court, 
and  among  other  things,  reported  and  found  that  directly 
after  the  purchase  of  the  land,  the  defendants,  William  T. 
Harrison  and  Allen  H.  Mann,  took  possession  of  the  land 
and  farmed  the  same  until  the  time  of  the  making  of  the 
quit-claim  deed;  that  they  were  unmarried  men;  that  William 
Mann  and  his  wife  went  on  the  farm  with  them  and  kept 
house  for  them,  performing  necessary  household  duties,  and 
William  Mann  also  rendered  some  assistance  in  the  farming 
operations;  that'  after  the  deed  was  made,  said  William 
Mann  and  Allen  H.  Mann  continued  to  reside  on  the  said 
farm  until  on  or  about  December,  1891,  when  the  said  Will- 
iam Mann  left  the  farm  and  has  not  since  resided  there; 
that  the  wife  of  the  said  William  Mann  died  on  the  25th  of 
December,  1885;  that  said  Allen  H.  Mann  was  then  married 
and  that  his  wife,  then,  and  thereafter,  performed  the  house- 
hold duties;  said  Allen  H.  Mann  carried  on  the  said  farm, 
and  William  Mann  assisted  thereat;  that  the  said  Allen  H. 
Mann,  when  an  infant  but  a  few  months  old,  was  left  by  his 
parents  with  the  said  William  Mann  and  wife,  and  was  by 
them  reared  and  lived  with  them  until  about  the  year  1883, 
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at  which  time  he  was  upward  of  twenty-three  j'^ears  of  age; 
that  while  the  relation  of  parent  and  child  did  not  exist 
between  them,  yet  there  was  no  intention  on  the  part  of 
William  Mann  and  wife,  or  either  of  them,  or  of  Allen  H. 
Mann  and  wife,  or  either  of  them,  to  make  any  charges  for 
services  rendered,  one  to  the  other,  or  for  either  to  pay  the 
other  anything  for  services  while  they  lived  together  on  such 
farm,  and  that  neither  said  Allen  II.  Mann  nor  William  Mann 
is  ontitle<l  to  pay  for  any  of  those  services;  the  said  Allen 
II.  Mann,  from  and  after  the  making  of  the  said  deed  to  the 
said  William  Mann,  took  and  received  all  the  products  and 
income  derived  from  the  said  farm,  paid  all  taxes  thereon 
and  for  insurance  of  buildings,  and  paid  for  improvements; 
paid  the  interest  on  the  Ilollister  and  Harrison  mortgages, 
so  far  as  the  same  has  been  paid.  And  that  the  said  Will- 
iam Mann  derived  his  entire  support  and  that  of  his  wife, 
during  her  life,  from  the  products  of  the  said  farm  during 
that  time  until  William  Mann  left  the  farm;  that  nothing 
has  been  paid  on  the  William  Mann  notes  and  mortgage,  and 
that  when  the  said  deed  was  made  to  the  said  William 
Mann  by  the  said  William  T.  Harrison,  the  only  actual 
consideration  paid  therefor  was  the  sum  of  $600,  paid  by 
Allen  II.  Mann;  that  the  $2,800  borrowed  from  William 
Mann  by  William  T.  Harrison  and  Allen  H.  Mann,  was  used 
to  pay  off  a  $2,500  note  given  to  Ilollister  at  the  time  of  the 
purchase  of  the  land;  that  by  means  of  the  conveyance  from 
William  T.  Harrison  to  William  Mann,  the  title  to  the  prem- 
ises became  invested  in  William  Mann  and  Allen  H.  Mann 
as  tenants  in  common,  subject  to  the  mortgages  theretofore 
given;  the  master  finds  that  equity  requires  that  the 
mortgage  of  William  Mann  should  not  merge  into  the  title 
acquired  from  AVilliam  T.  Harrison,  and  that  William  Mann 
and  Allen  H.  Mann  should  be  regarded  as  the  owners  of  the 
title,  subject  to  the  first  mortgages,  in  proportion  to  the 
money  that  each  had  paid  on  the  land — Allen  H.  Mann  to 
twelve  fortieths  and  William  Mann  to  twenty -eight  fortieths, 
and  that  Allen  II.  Mann  should  be  entitled  to  pay  for  last- 
ing improvements  made  on  the  premises,  to  wit,  to  laying 
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tile  drain,  building  a  hog  and  hen  house  and  fences  thereon, 
and  that  it  is  not  clearly  shown  that  such  expenditures  have 
been  in  excess  of  the  net  income  derived  from  the  said  prem- 
ises, after  paying  taxes,  insurance  and  interest  as  heretofore 
stated,  and  that  in  order  to  determine  the  equitable  rights  of 
Alien  H.  Mann  and  William  Mann  respecting  the  said  rents 
and  profits  and  improvements,  an  account  should  be  taken 
on  the  basis  of  the  twelf tli  finding,  etc.  Exceptions  were 
taken  to  the  master's  report  by  both  parties,  and  upon 
the  hearing  the  court  rendered  a  final  decree  of  foreclosure 
in  favor  of  Elizabeth  Harrison  for  the  amount  of  her  claim 
and  attorney's  fees  provided  for  in  the  mortgages,  and 
found  that  there  was  due  William  Mann  from  said  Allen  11. 
Mann  and  William  T.  Harrison,  the  principal  sum  of  $2,800 
and  $1,647.43  interest,  making  a  total  of  §^,44^.32,  and 
decreed  payment  of  the  said  sum  of  money  to  the  complain- 
ant; orders  the  sale  of  the  property  described  in  the  mort- 
gage, and  orders  the  surplus,  after  paying  the  first  mort- 
gages, to  be  brought  into  court  and  paid  on  the  amount  due 
William  Mann,  unless  the  court  shall,  on  the  hearing  of  the 
cross-bill,  order  and  decree  that  such  surplus  shall  be  other- 
wise disposed  of,  and  such  surplus  shall  remain  in  the  court 
until  the  final  distribution  of  the  cross-bill,  and  in  case  that 
the  said  surplus  shall  be  more  than  enough,  it  shall  be  paid 
to  Allen  H.  Mann.  Upon  the  hearing  of  the  cross-bill,  the 
court  found  the  same  way— that  the  mortgage  to  William 
Mann  was  a  valid  and  subsisting  lien  upon  the  premises  for 
the  payment  of  the  said  sum  due  the  said  William  Mann  on 
the  said  notes,  and  found  that  neither  Allen  H.  Mann  nor 
William  Mann  expected  to  charge  each  other  for  work  done, 
and  neither  is  entitled  to  an  accounting  concerning  the 
same,  and  found  that  the  quit-claim  deed  from  William  T. 
Harrison  to  William  Mann  was  given  as  additional  security 
on  the  note  of  William  Mann,  and  not  in  payment  of  an 
indebtedness. 

Opiniok  of  the  CorRT,  Lacey,  o. 

The  above  statement  gives  an  idea  of  the  main  facts  of 
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the  case,  and  the  findings  of  the  mast-er  and  the  court,  but 
it  does  not  give  the  substance  of  the  evidence.  It  was 
quite  voluminous,  and  it  is  somewhat  difficult  to  determine 
with  precise  accuracy  what  the  real  intention  of  Allen  II. 
Mann,  AVilliam  T.  Harrison  and  William  Mann  was,  in  the 
transaction  of  procuring  the  execution  of  the  quit-claim 
deed  from  William  T.  Harrison  to  William  Mann;  it  seems, 
how^ever,  pretty  plain  to  us,  that  William  ilann  had  but 
very  little  to  say  about,  or  had  much  to  do  in  the  negotia- 
tions, further  than  that  he  acquiesced  in  the  deed  being  made 
to  him  and  accepting  it,  but  the  law  generally  presumes  in 
such  cases,  where  the  grantor  of  the  greater  interest  deeds 
real  estate  to  the  holder  of  the  lesser  interest,  that  the  title 
merges  in  the  grantee,  and  in  the  case  of  a  grantee  holding 
a  mortgage,  and  the  grantor  of  the  equity  of  redemption 
,  being  a  mortgagor,  the  legal  presumption  is  that  the  mort- 
gage debt  is  satisfied  by  the  conveyance,  and  the  grantee 
paid  in  full  by  the  execution  of  the  deed;  but  this  presump 
tion  has  many  exceptions,  and  especially  in  case  such  a 
merger  is  a  detriment  to  the  holder  of  the  mortgage.  In 
this  case,  William  Mann  only  received  a  title  from  William 
T.  Harrison  for  an  undivided  one-half  of  the  premises,  ami 
it  would  seem  hardly  equitable  to  hold  on  the  fticts,  without 
further  proof  than  the  receiving  a  deed  for  an  undivided 
interest  from  one  of  the  makers  of  a  joint  note  and  mort- 
gage, and  owners  of  the  equity  of  redemption,  that  there 
could  have  been  an  intention  on  the  part  of  AVilliani  Mann 
to  accept  such  deed  in  full  satisfaction  of  such  debt,  where 
his  mortgage  covered  the  entire  title  to  the  land.  We  think 
that  the  rule  of  merger,  without  further  extrinsic  proof  of 
some  agreement  to  that  effect,  could  not  be  presumed  to 
have  been  intended;  at  least  as  to  the  entire  title  and  as  to 
the  entire  debt.  There  is  no  evidence  from  anv  witness 
that  William  Mann  agreed  wMth  Allen  H.  Mann  to  accept 
the  quit-claim  deed  in  full  satisfaction  of  his  entire  debt. 
We  think,  however,  considering  the  fact  of  the  acceptance 
of  the  deed,  and  all  other  evidence,  that  it  w^as  the  inten- 
tion to  accept  William  T.  Harrison's  deed  as  an  absolute 
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title  and  not  as  a  mortgage,  for  he  already  had  a  mortgage, 
and  that  he  intended  to  release  and  accept  it  in  satisfaction 
of  one-half  of  his  debt,  but  not  to  release  Allen  H.  Mann's 
half.  Why  should  he  release  Allen  H.  Mann's  half,  when 
the  half  interest  he  was  purchasing  was  not  worth  his  entire 
claim,  and  when  he  could  get  William  T.  Harrison's  undi- 
vided half  for  less  ? 

There  is  another  question  in  the  case  which  w^e  have  con- 
sidered with  some  care,  and  that  is  whether  Allen  H.  Mann 
is  entitled  to  a  credit  on  his  note  for  the  $600  which  he 
paid  William  T.  Harrison,  in  order  to  induce  him  to  execute 
the  quit-claim  deed  to  William  Mann.  We  are  of  the  opin- 
ion that  he  is  not  entitled  to  such  credit;  it  seems  that  Allen 
11.  Mann  and  William  T.  Harrison,  up  to  that  time,  had  been 
farming  the  land  in  partnership,  and  that  they  had  failed  to 
agree  any  longer,  and  George  Harrison  was  threatening  to 
foreclose  his  mortgage.  In  order,  as  we  think,  to  get  the 
full  possession  of  the  farm,  and  to  settle  matters,  he  was 
willing  to  pay  William  T.  Harrison  that  amount  on  his  own 
account,  to  have  the  quit-claim  deed  executed.  It  appears 
from  the  evidence,  that  William  Mann  was  never  consulted 
as  to  whether  he  would  allow  such  payment  on  his  note. 
He  was  only  asked  to  accept  the  deed,  which  he  did;  it  was 
no  particular  benefit  to  him,  so  far  as  the  mortgage  was 
concerned,  to  accept  a  one-half  interest  in  the  deed  for  one- 
half  of  the  debt  and  pay  $600  besides,  when  an  undivided 
half,  subject  to  incumbrances,  was  not  worth  more  than 
half  his  mortgage.  We  think,  therefore,  that  Allen  H.  Mann 
is  not  entitled  to  that  credit;  no  credit  of  the  kind  was  asked 
to  be  given  or  entered  on  the  mortgage  at  the  time,  or  since. 
William  Mann  was  an  old  man  at  the  time,  and  did  not 
appear  fully  to  realize  the  nature  of  such  business  transac- 
tions. We  think  the  finding  of  the  master  and  the  court 
that  no  accounting,  between  William  Mann  and  AUen  H. 
Mann  concerning  the  support  furnished  William  Mann  and 
his  wife,  and  any  claim  of  William  Mann  for  services,  need 
be  had,  for  it  was  intended  that  each  should  be  furnished 
gratis. 

Vol.  XLIX  3t 
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The  surplus  remaining,  after  paying  off  the  amount  of  the 
decree  rendered  in  the  original  case,  should  be  distributed 
as  follows,  to  Avit : 

1st-  William  Mann  should  be  paid  one-half  of  his  entire 
note  and  interest  held  a^^ainst  the  land  and  secured  by  his 
mortgage  given  by  Allen  H.  Mann  and  William  T.  Harrison, 
according  to  its  terms  and  without  deductions  on  account 
of  any  counter  claim  of  Allen  II.  Mann,  and  the  court  mav 
refer  the  case  to  the  master  to  compute  the  amount  due. 

The  said  note  is  not  subject  to  any  off-set  on  account  of 
the  payment  of  any  interest  by  Allen  II.  Mann  on  prior 
mortgages  given  by  him,  for  it  was  his  duty  as  maker  of 
all  the  notes  and  mortgages,  to  pay  each  when  due,  and  it 
relieved  the  land  for  the  benefit  of  junior  mortgagees  of  so 
much  prior  indebtedness  and  liens.  Nor  is  he  entitled  to 
any  abatement  by  reason  of  any  exj^enses  incurred  for  bet- 
terments, taxes  and  insurance,  for  it  was  his  duty  to  pay 
the  taxes  on  the  land,  and  he  had  a  right  to  keep  the  prop 
erty  insured  for  his  own  benefit,  and  the  buildings  thereon. 
An  existing  mortgage  would  attach  to  all  betterments  as 
soon  as  made. 

2d.  If  any  surplus  remains  after  the  payment  of  the 
last  described  mortgage  and  interest,  it  should  be  equally 
divided  between  Allen  H.  Mann  and  William  Mann,  as  ten- 
ants in  common  of  the  land,  each  owing  an  undivided  one- 
half  interest;  in  that  case,  an  account  should  be  stated  be- 
tween them,  in  reo^ard  to  such  last  mentioned  surplus,  if  any 
exist.  Allen  H.  Mann  should  be  charged  with  one-half  of 
the  net  income  received  from  the  premises,  while  in  the 
occupation  of  them  from  the  date  of  the  quit-claim  deed  to 
William  Mann,  and  credited  Avith  one-half  of  the  exj>endi 
tures  for  valuable  and  lasting  improvements  put  on  the 
same  by  him,  while  in  occupation  during  the  same  time. 
He  should  also  be  credited  with  one-half  of  the  interest 
paid  by  him  on  the  IloUister  and  George  Harrison  mort- 
gages, after  the  date  of  the  said  quit-claim  deed  from  Will- 
iam T.  Harrison  to  William  Mann  ;  and  upon  such  account 
being  stated,  the  one  entitled  to  the  balance  should  have 
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such  balance  deducted  from  the  other's  one-half  of  such  last 
named  surplus.  In  case  it  becomes  necessary,  on  account  of 
any  surplus,  to  settle  the  account  last  above  named,  the  court 
should  refer  the  case  to  the  master  in  chancery,  or  to  a  special 
master,  if  one  be  appointed  to  take  the  evidence,  and  state 
the  account  on  the  basis  above  named.  And  upon  the  mas- 
ter or  special  master's  report,  if  such  report  be  correct,  the 
court  shall  enter  a  decree  accordingly.  The  court  should 
also  dissolve  the  injunction  heretofore  granted,  prohibiting 
the  prosecution  of  the  common  law  suit  of  William  Mann 
V.  Allen  H.  Mann  and  ^Villiam  T.  Harrison,  as  to  one-half 
of  the  note  and  interest  sued  on,  and  make  it  perpetual 
as  to  the  balance. 

The  decree  of  the  court  below  in  this,  the  cross-bill,  for  the 
reasons  above  indicated,  is  hereby  reversed,  and  the  cause 
remanded  to  the  court  to  settle  the  equities  of  the  parties 
according  to  the  principles  indicated  in  this  opinion.  He- 
versed  and  remanded. 


Biederman  r.  Brown. 

1.  Master  and  Servant — Master's  LidbUity  for  Acts  of  the  Servant — 
An  accident  resulting  in  personal  injuries  was  due  to  the  improper  man- 
agement of  persons  operating  an  aerial  railway,  who  were  in  the  employ 
of  the  proprietor,  but  for  an  entirely  different  purpose — that  of  running 
a  steamer  as  pilot  and  engineer,  and  had  no  authority  or  right  to  operate 
the  railway.  It  appeared  that  the  injured  party  wanted  to  ride,  but  was 
told  that  the  railway  was  not  running  that  day.  He  insisted  on  taking 
a  ride,  and  the  engineer  said  he  guessed  that  they  could  run  it;  so  they 
tied  up  the  steamer  and  made  the  attempt,  resulting  in  the  accident  in 
question.  It  toas  heldy  that  no  authority  in  the  engineer  and  pilot  to 
leave  the  steamer  and  undertake  the  operating  of  the  railway,  could 
be  fairly  implied  from  the  nature  of  their  employment. 

2.  Instructions  ^Error  in  Oiving — Wlien  Not  Material,— 'When  an 
erroneous  instruction  has  been  given,  but  the  Appellate  Court  is  satisfied 
that  the  result  of  the  suit  was  not  affected  by  it,  and  the  jury  was  not 
misled,  the  error  is  not  material. 

3.  New  Trials^ Newly  Discovered  Evidence. — When  the  newly  discov- 
ered evidence  relied  upon  in  support  of  a  motion  for  a  new^  trial  is  cumu- 
lative and  not  conclusive,  it  will  not  furniiih  ground  for  a  new  trial. 
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Memomndnm. — Aoticxi  for  personal  injnries.  Appeal  from  the  Cir- 
cuit Court  of  Knox  County;  tlie  Hon.  Arthur  A,  Smith,  Jud^e,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1893,  and  affirmed.  Opinion 
filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

^A.  M.  Brown  and  F.  F.  Cooke,  attorneys  for  appellant. 

Appellee's  Brief,  G.  W.  Thompson,  E.  P.  Williams  ajid  M. 

J.  Dougherty,  Attorneys. 

When  a  master's  directions  to  a  servant  are  specific,  and 
the  servant  goes  outside  of  his  directions,  and  is  not  acting 
within  the  scope  of  his  authority,  the  master  is  not  liaUefor 
the  result  of  unauthorized  acts  of  servant.  Oxford  v.  Peter. 
28  111.  434;  Tuller  v.  Vogt,  13  III.  277;  Wilson  v.  Peveriy,  2 
N.  H.  548;  Haack  v.  Fearing,  5  Robertson,  528;  Stone  v. 
Hills,  45  Conn.  44;  Shearman  and  Redfield  on  Negligence, 
Sec.  62,  63;  Woods'  Master  and  Servant,  Sec.  28,  page  54.S; 
McKenzie  v.  McLeod,  10  Bingham,  385;  Mitchell  v.  Crass- 
w-eller,  13  Com.  B.  247. 

No  presumption  of  authority  arises  from  an  act  being  done 
for  the  master's  benefit.  Eedfield  on  Negligence,  Sec.  6*2; 
Church  V.  Mansfield,  20  Conn.  284. 

"  A  new  trial  will  not  be  granted  on  the  ground  of  newly 
discovered  evidence  where  such  evidence  is  merelv  cumnla- 
tive,  and  is  not  conclusive  in  its  character."  Abrahams  v. 
Weiller,  87  111.  179;  Laird  v.  Warren,  92  lU.  204;  McKenzie 
V.  Remington,  79  111.  488;  Spahn  v.  People,  137  111.  545. 

Opinion  of  the  Court,  Cartwrtght,  P.  J. 

This  is  a  suit  brought  by  appellant  against  appellee,  to 
recover  damages  on  account  of  personal  injuries  received  in 
the  falling  of  an  aerial  railway  on  which  appellant  was  riding, 
and  which  was  owned  and  maintained  by  appellee  at  a  pul> 
lie  resort  near  Galesburg,  for  the  entertainment  of  patrons 
of  the  resort. 

The  grounds  of  liability  charged  in  the  declaration,  were 
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the  alleged  defective  construction  of  the  railway  with  weak 
and  insufficient  materials,  and  furnishing  incompetent  and 
unskillful  servants  to  operate  the  same.  Upon  a  trial  in  the 
Circuit  Court  the  appellant  was  defeated. 

The  resort  in  question  was  shown  to  have  been  advertised 
and  maintained   by  the  defendant,  for  the  pleasure   and 
amusement  of  the  public.     There  was  a  lake,  upon  which 
there  was  a  steamer,  and  there  were  also  a  natatorium,  tobog- 
gan slide,  picnic  grounds  and  this  aerial  railway.    Charges 
were  made  for  the  use  of  each  device  or  accommodation  fur- 
nished.   On  July  7,  1890,  the  plaintifif,  together  with  Mr. 
Cooke,  mayor  of  the  city  of  Galesburg,   Mr,  Leach,  an 
attorney,  Mr.  Ileline,  a  train  dispatcher,  and  other  passen- 
gers, were  at  the  resort,  which  was  called  Lake  George  Park, 
and  boarded  the    steamer  for  a  ride  on  the   lake.      The 
steamer  came  to  a  landing  near  the  aerial  railway,  and  the 
passengers,  together  with   the  engineer  and  pilot  of  the 
steamer,  went  to  the  railway.    This  aerial  railway,  as  it  was 
called,  consisted  of  four  wire  cables  380  feet  long,  suspended 
across  a  ravine,  and  a  basket  containing  two  chairs  was 
liang  upon  the  cables  ^vith  wheels,  upon  which  it  ran  back 
and  forth.    There  was  a  post  at  each  end.     The  cables  were 
fastened  to  one  post,  and  at  the  other  end  were  fastened  to 
a  ring  attached  to  an  iron  hook,  which  was  connected  with 
the  post  by  a  device  which  enabled  the  operator  to  raise  and 
lower  it  on  the  post.     The  raising  and  lowering  was  done  by 
means  of  a  "crab  "  or  windlass,  with  a  cog  wheel  arrange- 
ment.   The  railway  was  operated  by  raising  and  lowering 
the  end  at  the  hook.     It  could  be  raised  nine  feet  higher 
than  the  other  end,  so  that  the  basket  would  run  down  the 
incline  to  the  other  end.    The  end  at  the  hook  was  then  let 
down  nine  feet  lower  than  the  end  where  the  basket  would 
be,  and  the  basket  would  run  back.     On  this  occasion,  Mr, 
Cooke  and  Mr.  Leach  first  got  into  the  basket,  and  the  engi- 
'  neer  and  the  pilot  undertook  the  operation  of  the  railway. 
The  basket  was  sent  across  to  the  other  side,  but  on  the  return 
it  stopped  in  the  middle.    This  was  probably  due  to  letting 
the  end  at  the  hook  down  too  slowly,  so  that  the  basket  did 
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not  acquire  enough  momentum  to  cany  it  over  the  natural 
sag  in  the  cables.  The  basket  was  gotten  back  to  the  starting 
point  and  Cooke  got  out,  and  the  plaintiff  got  into  the  bas- 
ket. It  was  sent  across  as  before,  and  again  stopped  on  the 
return.  The  engineer  and  pilot  and  George  Cowan  then 
got  on  the  wire,  and  moved  it  up  and  down.  This  neces- 
sarily produced  a  jerking,  and  the  hook  straightened  out, 
allowing  the  cables  with  the  basket  to  fall  a  distance  of 
eighteen  or  twenty  feet.  The  plaintiff  was  seriously  injured 
in  the  fall. 

It  is  urged  that  defendant  was  guilty  of  negligence  in  the 
construction  of  the  railway,  but,  in  our  opinion,  the  evidence 
would  not  have  justified  that  conclusion.  The  hook  was 
proven  to  have  been  capable  of  sustaining  many  times  the 
weight  that  was  properly  on  it  at  the  time  of  the  accident, 
and  there  was  no  reason,  apparent,  for  any  precaution  not 
taken.  No  accident  would  be  anticipated  under  proper 
management.  It  would  have  sustaineti  much  more  weight 
than  the  men  who  were  on  the  wire,  in  addition  to  the  wire 
and  carriage  and  passengers,  but  for  the  efforts  to  move  the 
wire  up  and  down,  to  start  the  basket.  It  seems  to  have 
been  the  jerking  of  the  cables  produced  by  such  motion  that 
caused  it  to  break,  or  straighten  out.  This  was  due  to 
improper  management  of  the  persons  operating  the  railway. 
Upon  the  question  of  liability  of  the  defendant  for  such 
mismanagement,  it  is  contended,  on  the  one  hand,  that  the 
engineer  and  pilot  of  the  steamer  were  clothed,  by  the  defend- 
ant, with  such  real  or  apparent  authority  to  perform  that 
service  in  his  behalf,  as  to  render  him  liable,  and  on  the 
other  hand,  that  no  such  authority  was  given.  The  evi- 
dence on  the  part  of  the  plaintiff  bearing  on  this  point 
was,  that  the  parties  expressed  a  wish  to  ride,  and  the  engi- 
neer and  pilot  left  the  steamer  and  went  to  the  railway  and 
undertook  its  operation,  and  one  of  them  received  the  pay, 
which  was  offered  back  immediately  after  the  accident. 
One  witness  testified  that  the  same  parties  had  operated  it 
before,  when  he  rode  on  it.  The  evidence  for  defendant 
was  that  the  railway  was  only  operated  when  there  were 
crowds  at  the  park,  on  special  occasions,  and  then  by  an- 
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other  employe  of  defendant,  who  had  charge  of  it;  that  the 
engineer  and  pilot  were  hired  solely  to  run  the  steamer,  and 
had  no  right  or  authority  to  run  the  raihvay,  and  that 
they  had  not  operated  it  previously.  The  testimony  of  the 
engineer  and  pilot  concerning  their  attempt  to  run  it  was 
that  when  the  parties  wanted  to  ride,  they  were  told  that  it 
was  not  running  that  day,  but  they  insisted  on  taking  a  ride, 
and  plaintitf  said  that  when  they  came  out  there  they 
generally  took  in  everything;  that  the  engineer  then  said 
that  he  guessed  they  could  run  it,  and  they  tied  up  the 
steamer  and  went  up  and  made  the  attempt. 

It  seems  to  us  that  no  authority  in  the  engineer  and  pilot 
to  leave  the  steamer,  and  undertake  the  operation  of  the 
railway,  could  be  fairly  implied  from  the  nature  of  their 
employment,  and  certainly  none  was  expressly  conferred. 
The  jury  were  justified  in  finding  that  they  had  no  such 
authority,  and  the  circumstances  were  not  such  as  to  lead 
the  parties  to  believe  that  they  were  performing  a  duty 
incident  to  their  employment,  which  was  apparently  that  of 
engineer  and  pilot  of  the  steamer. 

The  ninth  instruction,  given  at  the  instance  of  the  de- 
fendant, was  objectionable  in  limiting  the  authority  of  the 
engineer  and  pilot  to  doing  that  for  which  they  had  received 
si>eciftc  directions  from  the  defendant,  but  we  are  satisfied 
that  the  result  of  the  suit  was  not  affected  by  the  instruc- 
tion, and  that  the  jury  was  not  misled.  Other  objections 
are  made  to  instructions,  which  are  not  tenable. 

It  is  contended  that  the  court  excluded  proper  evi- 
dence on  the  part  of  plaintiff,  touching  the  advertisement , 
of  the  park  as  a  public  resort;  but  the  fact  that  the  park 
was  kept  for  that  purpose,  and  that  the  public  were  invited 
there  and  charged  for  entertainment,  was  not  in  dispute, 
and  was  sufficiently  proven  otherwise.  The  error,  if  it  was 
an  error,  was  harmless. 

An  affidavit  of  newly  discovered  evidence  was  filed  in 
support  of  the  motion  for  a  new  trial,  but  the  evidence  was 
cumulative  and  not  conclusive,  and  therefore  did  not  furnish 
ground  for  a  new  trial. 

The  judgment  will  be  affirmed. 
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Lindgren  t.  Swartz, 

1.  Appeals  —  Practice — Ahsfract  of  Instructions, — The  Appellate 
Court  may  properly  refuse  to  consider  an  aissigned  error  in  giving  an  in- 
struction, where  the  instructions  for  the  adverse  party  are  not  abstracts, 
the  question  not  being  properly  raised,  as  the  supposed  errcMr  might 
have  been  cured  by  other  instructions. 

2.  Bill  of  Exce2)tions — Certificate  of  Evidence. — A  bill  of  exceptdons, 
with  only  the  certificate  of  tlie  reporter,  stating  that  it  contained  all  the 
oral  evidence,  but  lacking  entirely  tlie  certificate  of  the  judge  that  it 
contained  all  the  evidence  in  the  case,  is  not  such  a  bill  of  exertions  as 
the  law  requires. 

3.  Bills  of  Exceptions — Reporter's  Certificate, — The  certificate  of  the 
reporter  can  not  bd  substituted  for  that  of  the  judge  to  a  bill  of  excep- 
tions. 

4.  Presumptions— Absence  of  a  Proper  BiU  of  Exceptions.— In  ^^ 
absence  of  such  a  bill  of  exceptions  as  the  law  requires,  the  presumptions 
are  all  in  favor  of  the  verdict  and  judgment,  and  the  Ai)pellate  Court 
will  presume  that  the  evidence  was  sufficient  to  support  the  verdict 

Memorandum. — Trespass  by  domestic  animals.  Appeal  from  a  judg- 
ment rendered  by  tJie  Circuit  Court  of  Iroquois  County;  the  Hon. 
Charles  R.  Starr,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  A.  D.  1893,  and  affirmed.     Opinion  filed  December  12,  1893. 

The  statement  of  facts  is  contaiiied  in  the  opinion  of  the 
court. 

C.  H.  Payson,  attorney  for  appellant. 

Appellee's  Brief,  Fkee  P.  Morris  and  F.  L.  Hooper, 

Attorneys. 

Had  appellant  desired  to  question  this  instruction,  be 
should  have  set  forth  the  entire  series  of  given  instructions, 
and  having  failed  to  do  so,  the  court  may  properly  refuse  to 
consider  the  objection.  Westphal  v.  Austin,  3&  111.  App- 
232 ;  Parry  v.  Arnold,  33  III.  App.  (523 ;  Chapman  v.  Chap- 
man, 129  111.  390;  Hellmuth  v.  Katschke,  35  111.  App.  22; 
Mueller  v.  Newell,  29  111.  App.  192. 

Where  a  bill  of  exceptions  does  not  show  that  it  contains 
all  the  evidence  introduced  on  the  trial  of  a  cause,  it  will  be 
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presumed  in  support  of  the  judgment  of  the  trial  court, 
that  there  was  all  the   evidence  necessary  to  justify  the. 
judgment  rendered*    Chicago,  B.  &  Q.  Ey.  v.  People,  139 
111.  536. 

Opinion  of  the  Court,  Laoey,  J. 

This  was  a  suit  commenced  by  appellee  against  appellant 
to  recover  for  damages  caused  by  the  latter's  stock  and 
cattle  getting  through  a  partition  fence  and  injuring  the 
appellee's  corn,  originally  commenced  before  a  justice  of  the 
pciice  and  appealed  to  the  Circuit  Court;  their  trial  was  had 
before  a  jury  and  resulted  in  a  verdict  for  appellee  for  forty 
dollars,  upon  which  the  court  rendered  judgment,  from 
which  judgment  this  appeal  is  taken.  The  only  error 
relied  on  for  reversal,  is  the  giving  by  the  court  be^ow, 
appellee's  second  instruction,  telling  the  jury  that  if  it 
believed  from  the  evidence  that  appellant's  cattle  got  on  the 
premises  of  appellee  by  breaking  through  the  fence  dividing 
their  lands,  and  that  the  said  fence  was  sufficient  to  turn 
ordinary  cattle,  and  the  said  cattle  broke  through  the  fence, 
and  that  it  was  a  good  and  sufficient  fence,  then  the  appel- 
lee Avould  be  entitled  to  such  damages  as  the  jury  might 
find  from  the  evidence  he  was  entitled  to.  The  third  of 
ap])ellee's  instructions,  however,  defined  what  would.be  a 
legal  and  sufficient  fence.  This  claimed  error  can  not  be 
insisted  upon  for  the  reason  that  the  defendant's  instructions 
are  not  abstracted,  and  therefore  the  question  is  not  properly 
raised,  as  all  supposed  error  might  be  cured  by  those  instruc- 
tions, and  this  court  may  properly  refuse  to  consider  the 
objection.  Westphal  v.  Austin,  39  111.  App.  232,  and  cases 
cited.  Chapman  v.  Chapman,  129  111.  390;  furthermore  the 
evidence  was  not  all  preserved  in  the  bill  of  exceptions  or 
may  not  have  been,  as  only  a  certificate  of  the  reporter  is 
found  in  the  record  certifying  that  the  bill  of  exceptions 
contained  all  the  oral  evidence. 

It  lacks  entirely  the  certificate  of  the  judge  that  the  bill 
of  exception  contained  all  the  evidence  in  the  case.  The 
certificate  of  the  reporter  can  not  be  substituted  for  that  of 
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the  judge.  In  the  absence  of  such  a  bill  of  exceptions  as 
the  law  requires  the  presumptions  are  all  in  favor  of  the 
verdict  and  judgment,  and  this  court  will  presume  that  the 
evidence  was  sufficient  to  support  the  verdict  without 
reference  to  the  instructions. 

The  judgment  of  the  court  below  is  therefore  affirmed 


Hulse  y«  Tollman. 


1.  Assault  and  Battery — Evidence  of  Antecedent  Facta. — ^In  the  trial 
of  an  action  for  an  assault  and  batten',  an  inquiry  into  antecedent  facte 
is  not  proper,  unless  they  are  fairly  to  be  considered  as  part  of  the  same 
transaction.  So  heldy  where  a  party  was  allowed  to  prove  the  conduct 
and  deportment  of  his  adversary  on  previous  occasions. 

2.  Evidence — Former  Controversies. — In  an  action  of  trespass  for  per- 
sonal injuries,  the  merits  of  former  controversies  occurring  some  weeks 
before  the  affair  in  question,  are  not  material  in  determining  the  defend- 
ant's liability  for  committing  the  assault;  whether  the  plaintiff  was  right 
or  wrong,  or  whether  his  conduct  was  commendable  on  other  occasions, 
is  not  in  issue. 

3.  Threats— When  Competent. — In  an  action  for  trespass  for  personal 
injuries,  threats  of  the  plaintiff  are  only  competent  to  be  considered  in 
case  the  jury  believe  he  made  a  hostile  demonstration  at  the  time  of  the 
assault,  indicating  danger  to  the  defendant.  Threats  can  only  be  con- 
sidered for  the  purpose  of  giving  cliaracter  or  coloring  to  some  act  of  the 
plaintiif ,  and  to  aid  the  jury  in  determining  whether  the  defendant  acted 
from  a  reasonable  fear  of  an  assault  upon  him. 

4.  Self  Defend — Justification  of  an  Assault — Threats. — The  fact  that 
a  plaintiff  had  a  revolver  in  his  coat  and  a  slung  shot  in  his  hip  pocket, 
could  not  justify  an  assault  upon  him,  unless  he  did  some  act  indicating 
an  intention  to  carry  threats,  previously  made  by  him,  into  execution- 
such  an  act  that  would  induce,  in  a  reasonable  person,  a  belief  that 
there  was  immediate  danger  of  his  doing  so. 

5.  Self  Defewie — Provoking  a  Difficulty. — The  law  will  not  permit  a 
person  to  provoke  or  bring  on  a  difficulty  with  another  and  then  avail 
himself  of  the  plea  of  self  defense. 

6.  Instructions — Self  Defense. — Where,  in  an  action  for  an  assault, 
there  is  evidence  tending  to  show  that  the  defendant  had  provoked  the 
assault,  it  was  error  to  instruct  the  jury  that  the  defendant  had  a  right 
to  assault  the  plaintiff  and  knock  him  down  in  order  to  protect  himself, 
regardless  of  the  fact  that  he  provoked  the  difliculty  where  none  would 
have  otherwise  occurred. 
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7.  InstmctioriH — Reasonnhle  Belief  in  Self  Defense. — In  an  action  for 
assault,  an  instruction  stating  that  if  thfe  jury  believe,  "that  the  defend- 
ant believed  that  he  had  a  reasonable  ground  to  believe  that  the  plaint- 
iff meant  to  do  him  a  bodily  injury,  he  might  assault  him,"  is  errone- 
ous. His  belief  must  have  been  such  as  a  reasonable  person  would 
entertain  under  the  circumstances.  His  belief  that  the  grounds  of  his 
belief  were  reasonable  will  not  justify  him. 

8.  Self  Defense — R?.i,sonahle  Belief  a  Question  for  the  Jury, — In  an 
action  of  trespass  where  the  right  of  self  defense  is  relied  upon,  the  ques- 
tion as  to  whether  the  defendant's  belief  that  he  was  in  danger  was  a 
reasonable  one,  is  a  question  for  the  jury,  and  not  for  him  to  determine. 

9.  Self  Defense — How  Much  Force,  a  Question  of  Fact, — The  question 
of  how  much  force  a  person  may  use  in  self  defense,  and  what  he  may 
do,  is  a  question  of  fact  for  the  jury,  and  not  one  of  law  for  the  court. 

10.  Instructions — Previous  Threats  and  Present  Danger. — An  instruc- 
tion in  an  action  of  trespass  to  the  person,  where  self  defense  is  relied 
upon,  which  states  to  the  jury  that  they  have  a  perfect  right  to  take  into 
consideration  threats  of  the  plaintiff  witliout  requiring  a  belief  that  some 
act  was  done  to  carry  them  into  execution,  is  erroneous,  where  the  ques- 
tion as  to  whether  such  act  was  done  is  a  disputed  fact;  unless  the  jilry 
did  believe  from  the  evidence  that  some  such  act  was  done,  tlie  threats 
could  not  be  considered. 

11.  Burden  of  Proof —^elf  Defense. — In  an  action  of  trespass,  where  it 
W£i8  stipulated  that  all  pleas  were  in,  the  defendant  undert<x)k  to  estab- 
lish a  plea  of  self  defeiLse;  it  was  held,  that' by  this  plea  the  assault  was 
admitted,  and  the  burden  of  proving  that  it  was  committed  in  self 
defense,  was  on  the  defendant. 

Memorandnm. — Trespass  for  assault  and  battery.  Appeal  from  a 
judgment  rendered  by  the  Ch'cuit  Court  of  Irotjuois  Coimty.  The  Hon. 
Charles  R.  Starr,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1893.     Opinion  filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court.      . 

Appellant's  Brief,  C.  II.  Payson,  Attorney. 

The  law  does  not  allow  a  person  to  bring  an  attack  upon 
himself  for  the  purpose  of  getting  an  opportunity  to  defend 
himself.  Forbes  v.  Snyder,  94  111.  374 ;  Wilson  v.  People, 
94  111.  299. 

If  the  plaintiff  did  not  make  the  first  assault,  evidence 
of  former  threats  Tvould  be  incompetent  for  any  purpose. 
"There  is  no  principle,  with  which  we  are  familiar,  on 
which  such  evidence    is  admissible.     Unless  the  threats 
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wliich  it  is  proposed  to  prove  are  so  recent  as  to  become  a 
part  of  the  transaction  being  investigated,  such  testimony 
is  not  admissible,  under  any  known  rule  of  evidence,  for 
any  purpose."    Curarains  v.  Crawford,  88  111.  317. 

Previous  threats  are  competent  only  to  give  character  or 
coloring  to  some  act  of  the  party  having  made  the  threats. 
''If  another  threatens  to  kill  me  on  sight,  and  I  know  of 
such  threat,  and  on  meeting  my  enemy,  without  fault  on 
my  part,  he  makes  a  demonstration  apparently  hostile,  and 
I  kill  him,  I  have  a  right  on  trial  to  prove  m}*^  knowledge 
of  the  previous  threats,  that  the  jury  may  determine  whether 
I  really  acted  from  a  reasonable  apprehension  that  my  enemy 
w^as  about  to  kill  me  or  do  to  me  great  bodily  injury." 
Forbes  v.  Snyder,  94  111.  377 ;  Gilmore  v.  People,  124  B^- 
380. 

It  is  not  competent  to  prove  as  an  excuse  for  a  battery 
that  several  days  before  it  was  committed  the  plaintiff  had 
threatened  the  defendant.  Heiser  v.  Loomis,  47  Mich,  l^j 
Thrall  v.  Knapp,  17  la.  468. 

The  defense  was  self  defense,  and  upon  this  question  the 
burden  of  proof  was  upon  the  defendant.  From  the  mom<^^^ 
the  defendant  admitted  he  struck  plaintiff  a  violent  blo^ 
with  a  deadly  w^eapon,  the  burden  of  proof  was  upon  lii^i' 
and  not  the  plaintiff.  The  error  in  this  instruction  alone 
should  reverse  this  case.  Gizler  v.  Witzel,  82  111.  322 ;  Chi- 
cago K.  I.  &  P.  V.  BaiTett,  16  Brad.  17. 

Appellee's  Brief,  C.  W.  Raymond,  Attorney. 

Where  the  result  reached  by  the  jury  is  clearly  riglit  it 
will  never  be  reversed  for  errors  which  do  not  affect  the 
substantial  merits  of  the  case.     Wilson  v.  The  People,  ^^ 
111.  299;  Calhoun  v.  O'JS'eil,  53  111.  354;  Leach  v.  The  Peo- 
ple, 53  111.  311. 

Opinion  of  the  CorRT,  Cartwright,  J. 

Appellant,  a  minor,  by  his  next  friend,  brought  this  suit 
in  trespass  against  appellee  to  recover  damages  for  ^ 
assault.    No  pleas  were  filed,  but  it  was  stipulated  of  recoi^ 
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by  the  parties  that  all  pleas  to  the  declaration,  and  all  repli- 
cations to  such  pleas,  should  be  considered  in.  The  cause 
was  tried  and  resulted  in  a  verdict  of  not  guilty,  and  judg- 
ment was  rendered  against  appellant  for  costs. 

On  the  trial,  the  assault  was  admitted  by  the  defendant 
and  the  defense  inteq)osed  was  that  it  was  committed  in 
self  defense.  There  was  but  little  controversy  as  to  the 
facts,  and  they  were  substantially  as  follows :  On  the 
evening  of  Sunday,  December  20,  1891,  the  plaintiff,  with 
Frank  Casper  and  John  Beckman,  were  visiting  at  the  house 
of  Fred  Frahling.  After  supper,  the  plaintiff,  on  the  invita- 
tation  of  Casper,  went  with  the  other  boys  to  the  defend- 
ant's residence,  about  forty  rods  north  of  Frahling's,  on  the 
same  road.  After  staying  there  a  few  minutes  the  defend- 
ant joined  the  party,  and  they  all  went  south  on  the  road 
to  meet  two  boys  with  girls.  They  went  south  about  half 
a  mile,  and  met  the  boys  and  girls,  and  then  turned  and 
came  back  toward  Frahlino^'s.  When  thev  reached  Frah- 
ling's  gate  they  stopped.  Up  to  this  time  there  had  been  no 
trouble  or  unpleasantness  of  any  kind,  but  everything  had 
been  pleasant  and  peaceable.  The  defendant  was  a  little 
ahead  of  plaintiff,  and  was  with  a  young  man  named 
Witte. 

The  defendant  then  turned  to  Witte,  and  pointing  ^^^  - 
his  finger  to  plaintiff,  asked  a  question,  which  is  given  4n 
somewhat  different  language  by  different  witnesses,  but 
which  was  substantially  as  follows:  "Is  this  the  fellow 
that  is  going  to  lay  our  bones  across  each  other  ? "  Witte 
said,  "  Yes."  Plaintiff  commenced  to  speak,  and,  according  to 
his  testimony,  said :  "  No"  or  "  I,"  and  according  to  defend- 
ant's testimony,  said  "  I —  I — ,"  but  did  not  get  any  further, 
nor  have  time  to  say  anything  more,  when  the  defendant, 
who  had  drawn  a  knife  from  his  pocket,  struck  him  in  the 
face  with  the  closed  knife,  making  a  penetrating  wound  on 
the  right  side  of  the  face  near  the  eye,  extending  into  the 
nasal  cavity,  breaking  the  bones,  knocking  out  two  teeth 
and  fracturing  another.  The  plaintiff  Avas  knocked  down, 
and  lay  there  a  short  time,  when  he  got  up  on  his  kne*5a . 
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and  shortly  after  got  up  and  went  away.  Plaintiff  claimed 
that  he  was  attempting  to  deny  any  intention  to  do  as  de- 
fendant stated,  and  the  witnesses  so  understood  it.  As  one 
of  the  defendant's  witnesses  stated  it,  '*  He  wanted  to 
excuse  himself  as  though  he  didn't  say  it."  The  only  con- 
troverted question  of  fact  was  whether  plaintiff  at  that 
time  put  his  hand  on  his  hip  pocket.  On  that  question  the 
evidence  was  conflicting.  There  was  no  clear  preponderance 
of  the  evidence  on  this  trial  that  he  did  so,  and  there  was 
evidence  that  defendant,  when  testifying  before  a  justice  of 
the  peace,  said  that  plaintiff  had  his  hands  in  his  front 
jackets  when  he  struck  him.  There  had  been  trouble  be- 
tween the  parties  a  few  wrecks  before  and  they  were  not 
friendly.  Each  one  had  made  threats  against  the  other, 
which  had  been  communicated  to  the  party  threatened, 
some  time  previously. 

On  the  cross-examination  of  the  plaintiff,  the  defendant 
was  i^ermitted  to  inquire  into  the  details  of  the  previous 
troubles  between  the  parties;  and  the  bulk  of  the  evidence 
in  behalf  of  th^  defendant  consisted  of  accounts  of  those 
occurrences,  apparently  for  the  purpose  of  elucidating  to 
the  jury  the  merits  of  the  difficulties  which  had  occurred 
before,  having  no  connection  with  the  assault.     In  going 
into  these  details  the  defendant  was  allowed,  not  onlv  to 
prove  the  conduct  and  deportment  of  the  plaintiff  on  pre- 
vious occasions,  but  also  what  one  Bolan  did  and  said,  and 
throats  made  by  him  on  those  occasions  against  defendant. 
Bolan  was  in  no  way  connected  with  the  affair   at  the 
>  4ime  of  the  assault,  and  evidence  concerning    him   was 
"  wholly  irrelevant.      The  merits   of    former  controversies 
occurring  some  weeks  before,  were  not  material  in  deter- 
mining defendant's  liability   for  assaulting  the  plaintiff. 
.Whether  plaintiff  was  right  or  wrong,  or  whether  his  con- 
duct was  commendable  on  other  occasions,  was  not  in  issue. 
A  right  to  assault  him  could  not  arise  out  of  facts  of  that 
kind,  nor  would  they  tend,  in  any  degree,  to  mitigate  tie 
damages  suffered.     An  inquiry  into  antecedent  facts  is  not 
proper,  unless  they  are  fairly  to  be  considered  as  part  of 
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the  same  transaction.  Cummins  r.  Crawford,  88  111.  312. 
The  threats  of  the  plaintiff  were  only  competent  to  be  con- 
sidered in  case  the  jury  should  believe  that  plaintiff  made  a 
hostile  demonstration,  at  the  time  of  the  assault,  indicating 
danger  to  the  defendant.  They  could  only  be  considered  for 
the  purpose  of  giving  character  or  coloring  to  some  act  of 
the  plaintiff,  and  to  aid  the  jury  in  determining  whether 
defendant  acted  from  a  reasonable  fear  of  an  assault  upon 
him.     Forbes  v.  Snyder,  Admx.,  94  111.  374. 

Plaintiff  was  armed  at  the  time  of  the  assault.    He  had 
a  revolver  in  his  coat  pocket,  and  a  slung  shot  in  his  hip 
pocket,  where,  it  is  claimed,  that  he  put  his  hand.    The  fact 
that  he  was  so  armed  could  not  justify  the  assault,  unless  he 
did  some  act  indicating  an  intention  to  carry  his  threats  into 
execution,  such  as  would  induce  in  a  reasonable  person  a 
belief  that  there  was  immediate  danger  of  his  doing  so. 
Conceding  that  the  jury  were  justijfied  in  finding  that  he 
did  put  his  hand   to  his  hip  pocket,  the  circumstances  and 
the  manner  of  the  defendant  in  commencing  a  quarrel  would 
rather  indicate  an  intention  on  the  part  of  the  plaintiff  in 
such    act   of   preparing    for   his    own    defense    than    of 
assaulting  the  defendant.     He  was  attempting  to  deny  the 
charge  made,   or  to  excuse  himself  in  some  way,  as  was 
plainly  apparent.     The  defendant  started  the  trouble  him- 
self.    There  had  been  nothing  said  or  done  before  that  by 
plaintiff  indicating  any  intention  to  bring  on  any  difficulty. 
The  circumstances  did  not  authorize  any  inference  on  the 
part  of  defendant  that-plaintiff  had  turned  aggressor,  and 
was   about  to  assault    him.      That    defendant   provoked 
the  difficulty,  is  too  clear  for  argument.     There  is  not  the 
slightest  reason  to  suppose  that  there  would  have  been  any 
trouble  if  he  had  not  commenced  it.     The  law  will  not  perA 
mit  him  to  provoke  or  bring  on  a  difficulty  with  the  plaint- 1 
iff,  and  then  avail   himself  of  the  plea   of  self  defense.  ' 
Gainey  v.  People,  97  111.  270;  Adams  v.  People,  47  111.  376. 
The  brutal  assault  was  made  almost  instantly  after  defendant 
turned  around  and  asked  the  question  of  Witte,  and  before 
the  plaintiff  could  say  anything,  and  the  evidence  did  not 

make  out  a  case  of  self  defense. 
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The  second  and  fifth  instructions  given  for  the  defendant, 
were  as  follows : 

You  are  further  instructed  for  the  defendant,  that  if  you 
believe  from  all  the  evidence  that  Tollman  saw  Hulse  throw 
his  hand  around  to  his  hip  pocket,  and  if  you  further 
believe  from  the  evidence  that  Tollman  believed  he  had 
reasonable  grounds  for  believing  that  Hulse  at  that  time 
meant  to  do  him  bodily  injury  or  make  an  assault  upon 
him,  then  Tollman  had  a  right  to  assault  Hulse  and  knock 
him  down  if  necessary,  in  order  to  protect  himself,  using  no 
more  force  than  was  reasonably  necessary. 

You  are  further  instructed  that  if  you  believe  from  the 
evidence  that  the  defendant  believed  he  had  reason  to  be- 
lieve that  the  j)laintiff  in  this  case  was  about  to  inflict  upon 
him  great  bodily  harm,  or  strike  him  or  wound  him,  then 
he  had  a  right  to  assault  the  plaintiff  and  strike  him  down; 
and  if  you  believe  that  the  assault  which  the  defendant  made 
upon  the  plaintiff  in  this  case  was  made  in  his  necessary 
self  defense,  and  that  the  defendant  used  no  more  force  than 
was  necessary,  then  you  should  find  the  defendant  not 
guilty. 

These  instructions  were  both  bad  in  stating  that  defend- 
ant had  a  right  to  assault  plaintiff  and  knock  him  down,  or 
strike  him  down,  in  order  ,to  protect  himself,  regardless  of 
the  fact  that  he  had  provoked  the  difficulty  where  none 
would  otherwise  have  occurred.  They  were  also  wrong  in 
stating  that  if  the  jury  believed  that  the  defendant  believed 
that  he  had  a  reasonable  ground  to  believe  that  plaintiff 
meant  to  do  him  a  bodily  injury,  he  might  assault  him. 
His  belief  must  havt3  been  such  as  a  reasonable  person  would 
entertain  under  the  circumstances^  and  his  belief  that  he  had 
reason  to  believe,  or  that  the  grounds  of  his  belief  were  rea- 
sonable, would  not  justify  him.  Whether  his  belief  was  a 
reasonablg^onfi,undpr  th^  nirouj^stances  was  a  qaestion  fof 
the  ]ury,  and  not  for  him._  The  latter  instruction  alflcTafr 
serted  the  right  of  the  defendant  to  strike  the  plaintiff  down 
if  he  had  such  a  belief.  The  question  of  how  sifieh  foroe 
would  be  reasonably  necessary  for  self  defense,  and  what 
defendant  might  do,  was  for  the  jury  and  not  the  court 
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The  sixth  instruction  for  defendant,  was  as  follows: 

You  are  further  instructed,  that  in  coming  to  a  verdict 
j'ou  have  a  perfect  right  to  take  into  congideration  all  the 
threats,  if  any  are  proved,  which  Hulse  might  have  made 
against  Tollman,  if  you  believe  that  these  threats  were 
finally  made  known  to  Tollman,  and  then  to  say  from  all 
the  evidence  and  circumstances  in  the  case,  whether  or  not 
you  believe  that  Tollman  had  reason  to  fear  an  assault  upon 
himself  and  struck  Hulse  in  self  defense. 

This  instruction  was  erroneous  in  telling  the  jury  that 
they  had  a  perfect  right  to  take  into  consideration,  threats 
of  plaintiff,  without  requiring  a  belief  that  plaintiff  did 
some  act  to  carry  them  into  execution.  This  was  a  dis- 
puted fact,  and  unless  they  should  believe  that  some  act 
was  done,  the  threats  could  not  be  considered. 

The  eighth  instruction  for  defendant  told  the  jury  that 
the  burden  of  proof  in  the  case  rested  on  the  plaintiff,  and 
that  before  he  would  be  entitled  to  a  judgment,  he  must 
prove  his  case  by  a  preponderance  of  the  evidence.  The 
assault  by  defendant  was  admitted,  and  the  burden  of  prov- 
ing that  it  was  committed  in  self  defense  was  on  the  defend- 
ant. It  was  stipulated  that  all  pleas  were  in,  and  the 
defendant  undertook  to  establish  a  plea  of  self  defense, 
under  which  the  burden  was  on  him.  The  instruction  was 
wrong  in  casting  the  burden  of  proof  on  all  the  issues  on 
plaintiff.    Gizler  v.  Witzel,  82  111.  322. 

For  the  errors  indicated,  and  because  the  verdict  is 
against  the  evidence,  the  judgment  will  be  reversed,  and 
the  cause  remanded. 


Boynton  v.  Pierce  et  al. 


1,  Redemption  for  Judicial  Sales— Purchase  of  Mdster'*8  Certijloate, — 
Where  an  owner  of  an  equity  of  redemption  purchased,  and  took  an 
afisignment  of  the  certificate  of  purchase,  under  the  master^s  sale,  it  did 
not  apjaear  whether  the  purchase  was  before  or  after  the  expiration  of 
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the  twelve  montlis  from  tlie  date  of  the  sale,  allowed  him  for  redemp- 
tion. It  v^as  field  that  the  bmrden  of  proof  was  upon  liim  to  show  that 
such  purchase  was  within  the  twelve  months,  and  not  having  done  so, 
the  court  would  assume  that  it  was  after,  and,  that  being  bo,  his  title 
and  right  to  redemption  was  entirely  gone. 

2.  Redemption — Effect  on  the  Assignvient  of  the  Certificate  of  Sale,  to 
the  Otvner  of  Equity. — Where  the  owner  of  an  equity  of  redemption  pur- 
chased and  took  an  assignment  of  the  certificate  of  sale,  issued  by  the 
master  m  chancery,  after  the  expiration  of  the  statutory  period  allowed 
him  for  redemption,  it  was  held  that  such  purchase  and  assignment  did 
not  inure  to  him  as  a  redemption  from  the  sale,  and  discharge  of  the 
debt,  or  affect  the  right  of  redemption  under  it  by  judgment  creditors. 

8.  Judicial  Sales— Payment  to  Purchaser  H7te»  a Redetnption.—k pay- 
ment by  the  owner  of  the  equity  to  the  purchaser,  of  the  amount  of  his 
bid  and  interest,  and  taking  the  assigTiment  of  the  certificate  of  pur- 
chase, is  not  a  redemption  as  required  by  statute,  and  will  not  prevent  a 
judgment  creditor  from  redeeming  under  the  statute. 

4.  Mechanics'  Lien— Effect  of  the  Sale  Under  a  Decree  of  Foredos- 
we. — Proceedings  in  foreclosure  under  the  mechanics'  lien  law,  do  not 
bar  the  right  of  judgment  creditors  to  redeem  the  premises  from  the 
master's  sale  in  such  proceedings.  Such  creditors  may  redeem  after  the 
expiration  of  the  twelve  montlis  allowed  by  the  owner  of  the  equity, 
and  will  not  remit  them  to  the  fund  resulting  from  a  sale  of  real  estate 
under  the  foreclosure  of  the  lien. 

5.  Redemption — Junior  Creditors. — A  junior  creditor  may  redeem 
from  a  sale  under  the  senior  judgment,  and  cut  off  intervening  liens. 

6.  Redemption — The  Right  Favored  in  Lair. — The  right  of  redemp- 
tion by  the  judgment  creditor  after  the  stiitute  time  given  to  the 
judgment  debtor  expires,  is  encouraged  by  law;  it  is  a  lxx)n  to  the 
debtor,  and  pays  his  debts  which  otherwise  would  remain  unpaid,  and 
is  proper  law. 

Meinorandnni. — Bill  to  remove  cloud  from  title  of  real  property. 
Appeal  from  decree  entered  by  the  Circuit  Court  of  Kane  Coimty:  the 
Hon.  Henry  B.  Willis,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  A.  D.  1893,  and  affirmed.     Opinion  filed  December  12, 1893. 

The  statement  of  facta  is  contained  in  the  opinion  of  the 
court. 

Hopkins,  Aldrich  &  Thatc^iier,  attorneys  for  appellant. 

Appellees'  Brief,  Chas.   Wheatox  and  D.   J.  Carnes, 

Attorneys. 

There  is  only  one  way  which  will  prevent  a  judgment 
creditor,  who  holds  an  intervening  lien,  from  enforcing  his 
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lien,  and  that  is  by  a  redemption  in  the  manner  pointed  out 
by  the  statute,  Mc  Roberts  v.  Conover,  71  IlL  524;  Lloyd 
V.  Karnes,  45  111.  62;  Schroeder  v.  Bauer  (111.),  29  N.  E.  Eep. 
660. 

A  junior  judgment  creditor  may  redeem  from  a  sale  on  a 
senior  judgment  and  cut  off  intervening  liens.  Sweezy  v. 
Chandler,  11  IlL  445. 

AViere  a  j^erson  pays  an  incumbrance  he' is  under  a  duty 
to  pay,  or  for  which  he  is  primarily  liable,  he  extinguishes 
it.  Shields  v.  Moore,  84  Ind.  440;  Kreider  v.  Isenbice,  123 
Ind.  10 ;  23  N.  E.  Eep.  786;  Shirk  v.  Whitten  (Ind.),  31  N. 
E.  Rep.  87. 

Opixion  of  the  Court,  Lacey,  J. 

This  was  a  bill  in  equity  filed  by  the  appellant,  claiming 
to  be  the  owner  of  the  northwest  fractional  quarter,  and  the 
northeast  quarter  of  section  nineteen,  town  thirty-nine, 
north,  range  five  east  of  the  third  principal  meridian,  and 
seeking  by  his  bill  to  set  aside  an  attempted  redemption  by 
the  appellees  from  under  a  sale  to  enforce  a  mechanics'  lien 
by  one  Wilcox,  and  to  set  aside  a  levy  made  by  the  sheriff 
on  the  land  in  question  of  an  execution  in  appellees'  favor, 
against  Wilcox,  a  former  owner  of  the  land,  issued  from  the 
Circuit  Court,  and  also  to  set  aside  a  certificia,te  of  redemjv 
tion  made  by  the  sheriff  in  the  same  case,  as  a  cloud  on  the 
title  of  the  appellant's  land,  also  asking  for  an  injunction 
prohibiting  the  sheriff  from  selling  under  the  execution,  and 
a  prayer  for  general  relief.  Reuben  J.  Ilolcomb,  one  of  the 
apj^ellees,  was  the  sheriff  in  the  case.  By  the  original  and 
amended  bills,  it  appears  that  one  W.  C.  Wilcox  was  the 
original  owner  of  the  land  in  question,  and  that  he  had 
mortgaged  the  same  by  a  first  mortgage  to  John  Water- 
man, a  second  mortgage  to  John  Sturtevant,  a  third  mort- 
gage he  executed  to  one  James  S.  Waterman,  and  a  fourth 
mortgage  was  executed  to  the  appellant  to  secure  something 
over  four  thousand  dollars,  dated  December  1,  1869.  As  a 
fifth  lien,  appellees  Pierce  and  Dean  recovered  a  judgment 
in  the  Circuit  Court  against  Wilcox  for  the  sum  of  $792.82, 
which  is  the  judgment  and  execution  following,  under  which 
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the  redemption  in  question  was  attempted.  Prior  to  that, 
in  the  latter  part  of  May,  1874,  William  Loomis  obtained  a 
decree  in  the  Circuit  Court  as  the  surviving  partner  of  Sam- 
uel Loomis,  against  Wilcox,  the  appellees  and  the  appellant 
herein;  and  others  in  a  mechanics'  lien  proceeding.  In  the 
said  last  named  proceeding  all  were  defaulted,  except  the 
appellant,  who  answered,  and  the  court  found  that  the  peti- 
tioner's claim  in  the  mechanics*  lien  suit  was  for  material 
used  in  erecting  a  dwelling  house  on  the  premises  then 
owned  by  Wilcox,  that  the  amount  due  was  $549.30,  and 
found  that  the  appellant  was  a  purcliaser  of  the  said  land 
from  Wilcox  subsequent  to  the  furnishing  of  tbe  material, 
and  that  he  stipulated  and  agreed  to  pay  the  complainants 
the  amount  mentioned  in  their  promissory  notes  given  for 
such  material,  and  ordered  that  unless  the  defendants,  or 
some  of  them,  make  payment  of  the  amount  by  April  h 
1875,  that  the  master  make  sale,  and  pay,  first  the  costs  of 
that  suit  and  the  sum  found  due,  and  the  surplus,  if  any,  to 
the  clerk  of  the  court,  to  await  the  further  order  of  the 
court.  On  March  18, 1878,  Pierce  and  Dean,  judgment  cred- 
itors, redeemed,  or  attempted  to  redeem,  the  land  in  contro^ 
versy  from  the  master's  sale  of  December  19,  1876,  as  judg- 
ment creditors  of  the  said  Wilcox,  and  having  levied  their 
execution  on  the  premises  in  question,  and  paid  the  full 
amount  of  the  redemption  money  to  the  sheriff,  the  sheriff 
made  out  and  filed  his  certificate  of  redemption  in  the 
recorder's  office  the  same  day.  Some  time  prior  to  the 
redemption,  which  was  made  after  the  twelve  months  had 
expired  from  the  date  of  the  master's  sale,  and  before  the 
fifteen  months  had  expired,  appellant  purchased  the  certifi- 
cate of  sale  issued  by  the  master.  The  evidence  fails  to 
show  whether  he  purchased  it  before  or  after  the  expiration 
of  the  twelve  months,  but  he  purchased  it  of  Loomis  at  some 
time  and  took  an  assignment  of  it  to  himself.  No  certificate 
of  redemption  was  filed  by  him  or  any  one,  nor  any  satisfac- 
tion of  record  was  made  of  it.  The  questions  raised  before 
the  court  below  and  also  here,  by  counsel  for  appellant,  are 
two :  first,  that  the  appellant,  being  the  owner  of  the  equi- 
ties of  redemption,  and  having  purchased  and  taken  an  assign- 
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ment  of  the  certificate  of  purchase  under  the  master's  sale, 
became  invested  with  the  full  title,  free  and  clear  of  any 
right  of  redemption  on  the  part  of  judgment  creditors,  and 
that  such  act  of  purchasing  the  certificate  was  in  itself  a 
payment,  and  a  complete  redemption.  And,  second,  it  is 
insisted  that  the  proceeding  in  the  mechanics'  lien  forecl6s- 
ure  forever  barred  the  right  of  Pierce  and  Dean  to  redeem 
under  the  master's  sale  under  any  circumstances;  that  they 
were  remitted  to  the  fund  resulting  from  the  sale  of  the  real 
estate  under  the  lien  foreclosure,  citing  as  authority  for  such 
contention  the  case  of  Topping  v.  Brown,  63  111.  348.  Those 
are  the  questions  we  are  called  upon  to  decide.  The  evi- 
dence fails  to  show  whether  the  appellant  purchased  the 
certificate  of  purchase  in  question  from  Loomis  before  or 
after  the  expiration  of  the  twelve  months  from  the  date  of 
sale.  The  burden  of  proof  being  upon  him  to  make  out  a  case 
it  was  incumbent  upon  him  to  make  such  proof.  We  will 
assume,  therefore,  that  it  was  after  the  twelve  months;  that 
being  so,  his  title. and  right  to  redeem  was  entirely  gone, 
and  the  only  real  title  that  he  had  remaining  in  him  after 
the  expiration  of  the  twelve  months,  and  the  purchase  of 
the  master's  certificate,  was  the  certificate  itself,  and  the 
ho}>e  he  had  of  acquiring  a  deed  under  it. 

But  the  judgment  creditors  had  also  a  right  under  the 
statute  to  redeem  after  the  expiration  of  the  twelve  months. 
Under  these  circumstances  we  think  the  appellant  failed  to 
sustain  his  point  that  his  purchase  of  the  certificate  was 
payment  of  it,  but  we  are  even  inclined  to  think  that  under 
the  principle  announced  in  the  case  of  McRoberts  v.  Cono- 
ver,  71  111.  524,  cited  by  apixjilees,  the  purchase  of  the  mas- 
ter's certificate  and  the  assignment  of  it  to  the  appellant 
would  not  inure  to  him  as  a  redemption,  a  full  discharge 
of  the  Loomis  claim,  and  bar  the  right  of  redemption  under  it 
by  judgment  creditors,  much  less  would  such  be  the  case 
after  the  expiration  of  the  twelve  months. 

While  the  facts  of  the  above  case  are  not  precisely  the 
same  as  they  are  in  this  suit,  in  that  the  purchaser  of  the 
certificate  was  not  the  owner  of  the  equities  of  redemption 
at  the  time,  but  only  liable  on  his  warranty  to  his  grantee, 
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we  think  the  principle  would  be  the  same,  judging  from  the 
tenor  of  the  opinion  of  the  Supreme  Court.  We  cite  also 
Lloyd  V.  Karnes,  45  111.  62;  Shroeder  v.  BauerXIU.),  29  N.  E. 
Kep.  560. 

The  second  point  made,  we  think  not  well  taken.  The 
case  of  Topping  v.  Brown,  supra^  cited  by  ap})ellant,  we  do 
not  regard  as  analogous.  In  that  case  it  was  an  attempt  of  a 
holder  of  a  mortgage  to  foreclose  it  against  the  hokler  of 
the  title,  acquired  under  a  decree  of  foreclosure  in  a  me- 
chanics' lien  case  where  the  same  mortgagee  was  a  party  to 
the  foreclosure.  The  principle  seems  to  be  sound  that  the 
party  in  that  case,  seeking  to  foreclose  his  mortgage  subse- 
quently, should  be  held  estopped  by  the  decree  f  rora  disput- 
ing the  title  of  the  owner  under  the  mechanics'  lien  deed; 
•  in  this  case,  the  ap]ielloes  are  not  attempting  to  assert  a 
title  superior  to  Loomis'  foreclosure,  but  in  insubordination 
to  it.  Their  judgment  was  certainly  not  paid  off  b\^  anything 
done  in  the  mechanics'  lien  proceedings  nor  did  they  receive 
anything  on  it;  it  remained  a  suteisting  judgment  against 
Wilcox.  The  most  that  can  be  claimed  is  that  the  judgment 
lien  was  extinguished  in  favor  of  the  Loomis  foreclosure. 
Had  Loomis  acquired  a  deed  under  the  master's  certificate, 
the  judgment  lien  would,  no  doubt,  have  been  forever  ex- 
tinguished as  to  the  land  in  question,  but  under  the  present 
circumstiinces  the  judgment  creditors  acknowledge  the  supe- 
riority of  Loomis'  certificate  and  desire  to  pay  it  off.  It  is 
not  necessary  that  there  sliould  be  a  judgment  lien  in  order 
to  authorize  a  redemption,  and  a  junior  judgment  creditor 
may  redeem  from  a  sale  on  a  senior  judgment  and  cut  off 
intervening  liens.     Sweezy  v.  Chandler,  11  111.  445. 

The  right  to  redeem,  by  a  judgment  creditor,  after  statu- 
tory time  given  to  the  judgment  debtor  of  twelve  months  ex- 
pires, is  encouraged  by  law;  it  is  a  boon  to  the  debtor,  and 
pays  his  debts,  which  otherwise  would  remain  unjiaid,  and  his 
property  lost. 

We  think,  under  the  facts  and  circumstances  of  this  case, 
that  decree  of  the  court  below  in  dissolving  the  injunction 
and  dismissing  the  bill  was  correct.  The  decree  of  the  court 
is  therefore  affirmed. 
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1.  Mechanicif  Liens — Repealing  Statutes — Saving  Clause. — ^Where  a 
decree  for  a  mechanics'  lien  was  rendered,  and  afterward,  and  before  any 
further  proceedings  were  had  thereunder,  an  act  of  the  legislature  went 
into  effect  repealing  the  law  under  which  the  decree  was  rendered,  and 
without  any  saving  clause,  as  to  proceedings  begun  and  pending  under 
the  repealed  law,  it  tvas  held,  that  a  sale  by  a  master,  under  the  decree, 
was  unauthorized  and  void.  By  the  repealing  act,  all  right  to  proceed 
under  the  decree  was  taken  away. 

2.  Statutes — Repeal  and  Saving  Clauses. — Wliere  a  statute  is  repealed 
without  any  saving  clause,  as  to  all  proceedings  pending  under  it,  ex- 
cept such  as  are  past  and  closed,  it  must  be  considered  as  if  the  stat- 
ute had  never  existed. 

3.  County  Courts — Chancery  Jurisdiction. — The  County  Court  of  De 
Kalb  County  was  not  invested  with  chancery  jurisdiction  by  the  act  of 
1863. 

4.  Mechanics^  Liens — Chancery  Jurisdiction — Proceeding  to  Foreclose 
Not  a  Chancery  Proceeding, — The  act  of  the  legislature  approved  April 
25,  1873,  providing  that  in  all  cases  where  chancery  jurisdiction  has 
b3en  conferred  ui>on  County  Courts  by  special  enactment,  and  such 
chancery  jiu-Lsdiction  has  been  repealed  or  has  ceased  to  exist  by  virtue 
of  the  act  in  force  July  1,  1H72.  all  causes  pending,  together  with  the 
records,  files  and  papers  pertaining  to  such  chancery  jurisdiction,  shall 
be  transferred  to  the  Circuit  Courts,  does  not  contemplate  statutory  pro- 
ceeding to  enforce  a  mechanics'  lien. 

5.  Redemption — Under  Void  Judicial  Sales, — If  a  judicial  sale  is 
void,  it  follows  as  a  logical  sequence  that  a  subsequent  redemi)tion  by  a 
judgment  creditor  and  a  sale  under  his  judgment  is  void. 

6.  Decrees  of  Court^-By  Whom  Executed. — A  d€*cree  of  the  Circuit 
Court  can  be  legally  executed  only  by  an  officer  of  the  Circuit  Court. 

7.  Estoppel — Doctrine  of — When  Applied — The  doctrine  of  e<|uitable 
estoppel  can  not  he  appUed  to  a  person  who  has  been  guiltj'  of  no  fraud, 
simply  because,  under  a  misapprehension  of  the  law,  he  has  treated  as 
legal  and  valid  an  act  which,  though  void,  has  been  open  to  the  inspec- 
tion of  all. 

8.  Estoppel  in  Pais — Fraud. — An  estoppel  in  pais  is  based  upon  a 
fraudulent  purpose  and  a  fraudulent  result.  Before  it  can  be  invoked 
to  the  aid  of  a  litigant,  it  must  appear  that  the  person  against  whom  it 
is  to  be  invoked,  has,  by  his  words  or  conduct,  caused  him  to  believe  in 
the  existence  of  a  certain  state  of  things  and  induced  him  to  act  upon 
that  belief.  If  both  parties  are  equally  cognizant  of  the  facts,  and  one 
has  acted  under  a  mistaken  idea  of  the  law,  the  other  party  can  not  say 
he  has  been  deceived  thereby,  and  is  entitled  to  the  application  of  the 
rule. 


504  Appellate  Courts  of  Illinois. 

Vol.  49.]  Boynton  v.  Holcomb. 

9.  Estoppd— Essential  Elements. — The  essential  elements  of  an  estop- 
pel in  pais  are,  misi-epreeentation  or  concealment  of  material  facts, 
ignorance  of  the  truth  of  tlie  matter  by  the  iJarty  to  whom  the  represen- 
tations were  made,  and  reliance  upon  his  part  in  acting  upon  the 
represim  tati  ons. 

10.  Real  Estate — Clauds  upon  Title. — A  judicial  sale  of  real  estate 
made  under  a  void  decree,  and  subsequent  sales  on  redemption^  are  clouds 
upon  the  title  of  real  property. 

M emorandnm. — Bill  for  an  injunction.  Appeal  from  a  decree  ren- 
dered by  the  Circuit  Court  of  Kane  County;  the  Hon.  Henry  B. 
Willis,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D. 
1893.   Opinion  filed  December  12, 1893. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  couii;. 

Appellant's  Brief,  Hopkins,  Aij)rich  &    Thatchxe, 

Attorneys. 

Where  a  statute  is  repealed,  it  must  be  considered,  except 
as  to  transfictions  past  and  closed,  as  if  it  had  never  existed. 
*  *  *  The  repeal  of  a  statute  conferring  jurisdiction, 
takes  away  all  right  to  proceed  under  the  repealed  statute, 
even  in  suits  pending  at  the  time  of  the  repeal,  unless  they 
are  saved  by  a  clause  in  the  repealing  statute.  111.  & 
Mich.  Canal  Co.  v.  South  Chicago,*14  111.  334;  Assessors  y. 
Osbornes,  9  "Wallace  575. 

It  is  clear  that  when  the  jurisdiction  of  a  cause  dei)ends 
upon  a  statute,  the  repeiU  of  the  statute  talces  away  the 
jurisdiction.  And  it  is  equally  clear  that  where  a  jurisdic- 
tion conferred  by  a  statute  is  prohibited  by  subsequent 
statute,  the  prohibition  is  sp  far  a  repeal  of  the  statute  con- 
ferring jurisdiction.  Insurance  v.  Eichie,  5  Wallace  544; 
Norris  v.  Crocker,  13  Howard  429. 

The  doctrine  of  estoppel  in  pais^  or  equitable  estoppel,  is 
based  upon  a  fraudulent  purpose,  and  a  fraudulent  result. 
If,  therefore,  the  element  of  fraud  is  wanting,  there  is  no 
estoppel ;  as  if  both  parties  are  equally  cognizant  of  the 
facts,  and  the  declaration  or  silence  of  one  party  produced 
no  change  in  the  conduct  of  the  other,  he  acting  solely 
upon    his    own  judgment.    There  must  be  deception  and 
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change  of  conduct  in  consequence,  in  order  to  estop  a  pai-ty 
from  showing  the  truth.  Davidson  v.  Young,  38  111.  152  ; 
Herman  on  Estoppel,  §^  428,  798,  969 ;  Bigelow  on  Fraud, 
467;  IliU  V.  Epley,  31  Pa.  331,  and  Mills  v.  Graves,  38  111. 
465. 

Chas.  Wheaton  and  D.  J.  Caknes,  attorneys  for  appellees. 

Opinion  of  the  Court,  Hakker,  P.  J. 

On  June  29, 1872,  on  a  petition  to  enforce  a  mechanics'  lien, 
the  County  Court  of  De  Kalb  County  rendered  a  decree  in 
favor  of  R.  EUwood  &  Co.,  as  material-men,  for  the  sura  of 
$534.58,  against  W.  C.  Wilcox,  and  the  premises  described 
in  the  petition,  consisting  of  one  hundred  and  six  acres  of 
farm  land.  The  decree  provided  that  unless  Wilson,  or  some 
of  the  parties  made  defendant  with  him  as  mortgagees  or 
otherwise,  should  within  a  day  named,  pay  the  sum  found  due 
a:id  costs,  the  land  should  be  sold  by  Charles  Kellmum,  a 
special  master  appointed  for  that  purpose.  The  proceedings 
were  had  under  an  act  of  the  legislature  passed  in  1863, 
conferring  upon  the  County  Court  of  De  Kalb  County  con- 
current jurisdiction  with  the  Circuit  Court,  in  all  suits  and 
proceedings  at  common  law  or  by  statute. 

Two  days  after  the  decree  was  rendered,  July  1, 1872,  there 
went  into  effect  an  act  repealing  the  law  of  1863,  without 
any  saving  clause  as  to  proceedings  begun  and  pending 
under  the  old  law. 

On  the  14th  of  December,  1872,  the  special  master  sold 
the  premises,  and  Ellwood  &  Co.  became  the  purchasers. 
On  the  10th  of  March,  1874,  there  was  a  redemption  from 
the  sale  to  Ellwood  &  Co.,  under  a  judgment  in  favor  of 
Korman  C.  Warren,  and  against  Wilcox,  and  on  the  13th  of 
April,  1874,  a  sale  on  execution  was  made  by  the  sheriff  to 
George  P.  Wild,  for  $1,425.  On  the  day  of  the  sale  to  Wild, 
Daniel  Pierce  and  Moses  Dean,  as  judgment  creditors  of 
Wilcox,  redeemed  from  that  sale,  and  the  sheriff  advertised 
the  land  for  sale  under  their  execution. 

Thereupon,  appellant,  who  had  been  a  mortgagee  of  Wil- 
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COX,  and  had,  prior  to  the  sale  by  the  special  master,  received 
a  deed  of  conveyance  from  Wilcox,  tiled  a  bill  in  the  Cir- 
cuit Court  of  DeKalb  County,  to  enjoin  the  sale  advertised 
under  the  Pierce  and  Dean  execution,  and  for  a  decree  set- 
ting aside  the  special  master's  sale,  and  all  the  proceedings 
had  thereafter  by  way  of  redemption.  A  temporary  injunc- 
tion restraining  the  contemphited  sale  was  granted,  and 
after  i>ending  for  a  period  of  thirteen  years,  the  cause  was 
sent  to  the  Circuit  Court  of  Kane  County  on  change  of 
venue.  There  was  a  hearing  at  the  October  terra,  1892,  of 
the  last  named  court,  and  a  decree  rendered  dissolving  the 
injunction  and  dismissing  the  bill. 

We  entertain  no  doubt  upon  the  proposition  that  the  sale 
by  the  special  master  on  the  14th  of  December,  1874,  was 
unauthorized  and  void.  By  tlic  repealing  act  of  1872,  all 
right  to  proceed  under  the  rejiealed  statute  was  taken 
away.  There  was  no  right  to  proceed  under  the  decree 
rendered  before  the  repealing  statute  went  into  effect, 
because  there  was  no  saving  clause  as  to  pending  proceed- 
ings, as  is  usually  the  case  where  a  law  is  repealed.  Where 
a  statute  is  repealed  without  such  saving  clause  it  must  be 
considered,  except  as  to  proceedings  passed,  and  closed 
as  if  it  had  never  existed.  Illinois  and  Michigan  Canal  Co. 
V.  South  Chicago,  14  111.  334;  Blake  v.  Peckham,  64  111.  362; 
Assessors  v.  Osbornes,  9  Wallace,  570. 

The  case  of  Elwood  &  Co.  v.  Wilcox,  was  continued  on 
the  docket  of  the  County  Court  of  DeKalb  County  from 
term  to  term,  after  the  repeal  of  the  law  conferring  juris- 
diction, with  report  of  sale  by  the  special  master,  undisposed 
of  until  November,  1873,  when  it  was  transferred  to  the  Cir- 
cuit Court  of  that  countv.  The  Circuit  Court  at  its  Xovem- 
berterm,  1874,  confirmed  the  report  of  sale  by  the  special 
master.  The  transfer,  it  is  claimed,  was  authorizeil  by 
virtue  of  an  act  of  the  legislature,  approved  April  25, 
1873,  providing: 

"In  all  cases  where  chancery  jurisdiction  has  been  conferred 
upon  County  Courts  by  special  enactment,and  such  chancery 
jurisdiction  has  been  repealed,  or  has  ceased  to  exist  by  vir- 
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tue  of  said  act  in  force  July  1,  1872,  all  causes  pending, 
together  with  the  records,  files  and  papers  pertaining  to 
such  chancery  jurisdiction,  without  regard  to  the  amount 
in  controversy,  are  hereby  transferred  to  the  Circuit  Court 
of  the  respective  counties."  And  that  "  All  liens  which  may 
have  been  credited,  and  all  rights  which  may  hav^e  accrued 
under  and  by  virtue  of  any  chancery  proceedings  in  said 
courts,  are  hereby  transferred  to  the  said  Circuit  Court,  to  be 
there  preserved  and  in  force  in  the  same  manner  as  if  orig- 
inal jurisdiction  thereof  had  been  taken  by  said  Circuit 
Court." 

It  is  contended  that  the  transfer  of  the  cause  under  that 
act,  and  the  subsequent  confirmance  of  the  sale  by  the 
special  master,  must  be  held  to  relate  back  to  and  render 
valid  the  sale,  and  that  the  proceedings  are  res  (uljndicata 
and  can  not  be  attacked  in  the  manner  sought.  It  w^oukl 
seem  to  be  a  sufficient  answer  to  that  contention  that  the 
County  Court  of  DeKalb  County  was  not,  by  the  act  of  1863, 
invested  with  chancery  jurisdiction,  and  that  tlie  enabling 
act  of  1873  did  not  contemplate  the  statutory  proceedings 
instituted  by  EUwood  &  Co.  against  Wilcox.  But  if  it  be 
conceded  that  the  enabling  fvct  did  include  such  proceedings, 
an  insurmountable  objection  to  that  contention  is,  that  the 
sale  was  made  after  the  repeal  of  the  act  of  1803,  and  before 
the  passage  of  the  enabling  act.  By  the  repealing  act  of 
1872,  the  proceedings  ceased  to  have  vitality.  There  was 
no  power  to  execute  the  decree.  There  was  no  such  officer 
as  si)ecial  master  of  the  County  Court,  and  when  the  person 
who  had  held  that  office  before  it  was  legislated  out  of  ex- 
istence assumed  to  act,  his  acts  were  absolutely  void.  If  the 
enabling  act  of  1873  had  the  effect  to  revive  mechanics'  lien 
proceedings  incomplete  in  the  County  Court,  when  its  juris- 
diction was  taken  away,  then  only  would  the  Circuit  Court 
be  authorized  to  take  up  the  proceedings  at  the  st<age  where 
they  were  at  the  time  of  the  repeal.  The  decree  could  be 
executed  only  by  an  officer  of  the  Circuit  Court. 

If  the  sale  were  void,  as  we  hold,  it  follows  as  a  logical 
sequence,  that  the  subsequent  redemption  and  sale  under  the 
Warren  judgment  was  void. 
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The  redemption  could  give  no  vitality  to  the  previous  sale 
made,  as  it  was  by  a  person  having  no  authority  whatever, 
and  under  a  decree  which  had  at  the  time  no  vitality.  Mul- 
vey  V.  Carpenter  et  al.,  78  111.  580. 

It  is  insisted,  however,  that  the  Warren  judgment  was 
Boynton's  judgment,  procured  by  him  in  the  name  of  War- 
ren; that  Boynton  furnished  the  redemption  money,  and 
ordered  the  sale  which  was  made  bvthe  sheriff  to  Wild,  and 
that  by  reason  of  his  action  in  that  regard,  he  recognized 
the  special  master's  sale  as  valid,  and  is  estopped  from  say- 
ing that  sale  was  void.  The  case  lacks  several  of  the  essen- 
tial elements  of  an  estoppel.  In  the  first  place,  the  proof  is 
not  clear  and  convincing  that  Boynton  procured  the  judg- 
ment and  redemption  and  ordered  the  sale.  And,  if  it  be 
conceded  that  he  did,  it  does  not  apj)ear  that  he  acted  with 
a  fraudulent  purpose,  or  that  Pierce  and  Dean  have  lost 
anything  thereby.  The  entire  proceedings  in  the  County 
and  Circuit  Courts  were  preserved  in  public  records  open  to 
inspection. 

Applying  the  law,  they  knew  the  sale  by  Charles  Kellraum 
was  void,  and  that  every  step  taken  after  the  rendering  of 
the  decree  was  of  no  eflPect.  How  were  they  deceived? 
Certainly  by  no  concealment  of  fact  or  fraud  on  the  part  of 
Boynton.  He  may,  if  regarded  as  the  author  of  the  first 
redemption,  have  labored  under  a  mistaken  notion  of  the 
law,  and  considered  the  sale  as  legal.  It  is  a  novel  idea  in 
the  law  of  estoppel,  that  the  doctrine  should  be  applied  to 
a  person  who  has  been  guilty  of  no  fraud,  simply  because 
under  a  misapprehension  of  the  law,  he  has  treated  as  legal 
and  valid  an  act  void  and  open  to  the  inspection  of  all.  As 
we  understand  the  doctrine  of  estoppel  in  pais^  it  is  based 
upon  a  fraudulent  purpose  and  a  fraudulent  result.  Before 
it  can  be  invoked  to  the  aid  of  a  litigant,  it  must  appear 
that  the  person  against  whom  it  is  invoked  has  by  his  words 
or  conduct  caused  him  to  believe  in  the  existence  of  a  cer- 
tain state  of  things,  and  induced  him  to  act  upon  that  belief. 
If  both  parties  are  equally  cognizant  of  the  facts,  and  one 
hiis  acted  under  a  mistaken  idea  of  the  law,  the  other  party 
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can  not  say  he  has  been  deceived  thereby,  and  is  entitled  to 
an  application  of  the  rule,  but  will  be  considered  as  having 
acted  upon  his  own  judgment  solely.' 

The  essential  elements  are,  misrepresentation  or  conceal- 
ment of  material  facts,  ignorance  of  the  truth  of  the  matter 
by  the  party  to  whom  the  representations  were  made, 
and  reliance  upon  his  part  in  acting  upon  the  representa- 
tions. 2  Story's  Equity  Jurisprudence,  1543 ;  Davidson  v. 
Young,  38  111.  152 ;  First  Nat.  Bank  of  Quincy  v.  Eicker, 
71 JU.  439 ;  Dinet  v.  Eilert,  13  Brad.  99 ;  Herman  on  Estoppel, 
969. 

Upon  the  title  of  appellant  the  sale  of  December  14, 1872, 
and  the  subsequent  sale  on  redemption  were  clouds,  and  the 
contemplated  sale  on  the  Pierce  and  Dean  execution  w^ould, 
if  completed,  be  a  further  cloud.  He  was  entitled  to  the  relief 
sought,  and  the  Circuit  Court  should  have  granted  it.  The 
decree  will  therefore  be  reversed,  and  the  cause  remanded 
with  directions  to  the  Circuit  Court  to  enter  a  decree  in 
accordance  with  the  views  expressed  in  this  opinion. 


I  49    609 

Farmers'  and  Mechanics'  Bank  et  al.  v.  Spear.  |15?l55? 

1.  Creditor's  Bill — Judgment  by  Confession — Rights  of  Creditors. — 
S.  having  become  surety  on  a  promissoiy  note  for  T.  &  McL.,  and 
having  guaranteed  the  payment  of  accounts  due  by  them  to  different 
persons,  for  the  purpose  of  indemnifying  himself  for  what  he  miglit 
have  to  pay,  took  a  judgment  note  from  them  and  caused  judgment  to 
be  entered  upon  it.  Upon  this  judgment  an  execution  was  issued, 
which,  being  returned  in  part  unsatisfied,  he  filed  a  creditor's  bill.  Upon 
the  question  being  raised  as  to  whether  the  judgment  was  such  as  would 
enable  him  to  maintain  his  bill,  it  was  held  that  it  was  not  fraudulent, 
simply  because  he  did  not  pay  the  debts  for  which  he  was  surety  imtil 
after  his  judgment  was  entered,  and  as  defendants  in  the  creditor's  bill 
had  not  been  misled,  injured  or  deferred  in  any  way  on  account  of  it, 
the  bill  would  lie. 

2.  Statute  of  Frauds— Promise  to  Pay  the  Debt  of  a  Third  Person.— 
S.  signed  a  promissory  note  payable  to  F.  &  M.  Bank  as  surety  for 
T.  &  McL.,  afterward  entering  into  a  verbal  agreement  with  the  bank 
that  it  should  pay  him  one-half  of  any  loss  he  might  sustain  through 
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failure  of  T.  &  McL,  to  pay  said  note  and  certain  other  debts  for 
which  he  was  surety  for  them.  It  was  held  tliat  the  agreement  was 
within  the  statute  of  frauds  and  void. 

3.  Statute  of  Frauds — Special  Promise  to  Ansieerfor  the  Miscarriage 
of  a  Third  Persons-Consideration,-^ A  consideration  for  a  promise  to 
answer  for  tlie  miscarriage  of  a  third  person,  does  not  obviate  thenecw- 
8ity  of  a  writing,  or  make  a  promise  original  which  is  in  its  nature  col- 
lateral. 

4  Insolvency —  UiHawfid  Preferences — Judgmen  t  Notes  and  Aitomey's 
Fees.-^The  J.  V.  F.  Ca  had  two  notes  of  T.  &  McL.,  which  provided  for 
reasonable  attorney's  fees  if  not  paid  when  due,  and  knowing  the  said  T. 
&  McL.  to  be  insolvent,  it  voluntarily  surrendered  said  notes,  taking 
from  them  a  new  judgment  note  in  lieu  thereof,  which  provided  for  an 
attorney  fee  of  $350.  It  icas  held  that  the  provision  for  the  attorney  fees 
constituted  an  unlawful  preference, 

Memorandnm. — Creditor  s  bill.  Appeal  from  a  decree  rendered  by  the 
Circuit  Court  of  Knox  County;  the  Hon.  Arthur  A.  Smith.  Circuit 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1893.  Opinion 
filed  December  12,  1893. 

The  Statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellants'    Brief,  Geo.  "VV.  Thompson   and   Forkest  F. 

Cooke,  Attorneys. 

A  judgment  by  confession  must  be  founded  upon  a  pre- 
existing indebtedness  honajiile  due,  and  a  judgment  simply 
founded  on  a  possible  contingent  liability  is  a  fraud  and  must 
be  treated  as  a  nullity*     Sprague  v.  Noble,  3  Brad.  522. 

It  is  only  for  a  debt  bona  fide  due,  that  a  person  may  con- 
fess judgment.     Ilulse  v.  Mershon,  125  III.  52. 

The  statute  of  frauds  is  a  perfect  defense  to  the  suit,  as 
far  as  the  F.  &  M.  Bank  is  concerned.  Statute  IlL,  Chap. 
59,  title,  Frauds  and  Perjuries,  Sec.  1;  1  Brandt  on  Siu^ety- 
shij)  (2d  Ed.)  Sees.  59,  61,  74,  76;  Murto  v.  McKnight,  28 
111.  App.  288;  Eddy  v.  Koberts,  17  111.  505;  Ilardman  v. 
Bradley,  85  111.  162;  Tileston  v.  Nettleton,  6  Pick.  509;  First 
Kat.  Bank  v.  Bennett,  33  Mich.  520. 

The  president  of  a  bank  has  no  authority  to  make  the 
agreement  claimed.  It  is  not  within  the  powers  of  a  bank 
or  its  president  and  therefore  a  nullity.  First  Nat.  Bank  v. 
Bennett,  33  Mich.  520;  Morse  on  Banking,  134;  Wyiuan  v. 
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Hallowell  Bank,  li  Mass.  61;   Salem  Bank  v.  ,Gloucester 
Bank,  17  Mass.  29;  Bank  v.  Dunn,  6  Pet.  59. 

Appellee's  Brief,  Edgar  A.  Bancroft  and  E.  P.  Williams, 

Attorneys. 

The  contract  between  the  bank  and  Spear  was  not  a  col- 
lateral, but  an  independent  contract,  founded  upon  a  new 
and  independent  consideration,  passing  from  Spear  to  the 
bank,  to  wit,  the  mutual  promise  of  Spear  to  the  bank, 
g.nd  of  the  bank  to  Spear,  to  act  together  and  for  mutual 
benefit,  and  share  equally  the  gain  and  risk  of  all  loss  con- 
sequent thereon.  The  promise  of  each  to  the  other,  was  a 
suificient  consideration  for  the  promise  of  the  other.  "  A 
promise  for  a  promise  is  a  good  consideration  everywhere." 
Funk  V.  Hough,  29  111.  145. 

The  promise  of  the  one  is  the  consideration  for  the 
promise  of  the  other.  Bishop  on  Contracts  (enlarged  edi- 
tion), 76. 

a.  The  main  question  for  inquiry,  under  the  statute,  is 
whether  the  promise  is  an  original  ancl  independent  one,  or 
subsidiary,  collateral  to  and  depending  upon  the  debt  or 
liaV)ility  of  another. 

h.  In  this  case  the  undertaking  is  not  collateral,  but  is 
riirhtlv  counted  on  as  an  original  undertakinsr  of  the 
defendant,  the  F.  &  M.  Bank  itself.  Clifford  v.  Luhring, 
69  111.  401;  2  Parsons  on  Contracts,  305. 

Opinion  of  the  Court,  Cartwright,  J. 

In  this  case  appellee  filed  a  bill  against  Farmers'  &  Me- 
chanics' Bank  and  John  V.  Farwell  Co.,  appellants,  and  I. 
P.  Xorton,  to  compel  the  defendants  to  pay  to  him  attomej^'s 
fees  included  in  judgment  notes  taken  by  them  from  Thomp- 
son &  McLean,  when  the  makers  were  insolvent,  and  after- 
ward reduced  to  judgment  and  collected,  and  to  enforce  an 
alleged  verbal  agreement  between  complainant  and  the  presi- 
dent of  said  bank,  that  the  bank  should  pay  complainant  one- 
half  of  any  loss  he  might  sustain  through  failure  to  collect 
from  said  Thompson  &  McLean  certain  debts  due  from  them. 

The  bill  alleged  that  complainant  recovered  a  judgment 
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in  vacation,  January  21, 189 J,  against  Thompson  &  Mclvean, 
for  $4,200,  damages  and  costs,  on  which  execution  was  issued 
the  same  day  and  returned  June  15,  1891,  satislSed  as 
to  $024.91,  and  unsatisfied  as  to  the  balance,  which  judgment 
remained  in  full  force;  that  Thompson  &  Mclieanhacl 
been  insolvent  since  January  1,  1891;  that  on  January  19, 
1891,  they  gave  John  V.  Farwell  Co.  a  judgment  note  for 
$2,473.83  ancl  $25')  attornay's  fee,  upon  which  the  payee, 
knowing  the  insolvency,  entered  judgment,  January  21, 1891, 
and  collected  the  same  out  of  the  property  of  said  insolvents; 
that  on  January  20,  1891,  said  insolvents  gave  I.  P.  Norton  a 
judgment  note  for  $^20,  and  $25  attorney's  fee,  on  which 
judgment  was  entered  January  21, 1891,  which  was  collected 
in  full;  that  on  January  21,  1891,  said  insolvents  gave  to 
the  bank  a  judgment  note  for  $2,043.67  and  $102.18  attor- 
ney's fee,  on  which  judgment  w^as  entered  the  same  d'dv 
and  which  was  collected  in  full;  that  said  Thompson -&  Mc- 
Lean, on  December  1, 1890,  and  prior  thereto,  w^ere  indebted 
to  complainant  about  $4,000,  on  account  of  his  being  surety 
for  them  with  one  Johnson,  as  Johnson,  Thompson  &  Mc- 
Lean, to  said  bank,  John  V.  Farwell  Co.,  and  Locke,  Hidet 
&  Co.,  and  were  also  indebted  to  said  bank  on  other  notes  on 
which  complainant  was  not  surety,  and  on  which  the  bank 
had  no  security;  that  about  January  17, 1891,  it  was  agreed 
between  complainant  and  the  bank  that  nothing  should 
be  done  by  either  toward  collecting  said  indebtedness  until 
Thompson  &  McLean  should  complete  an  inventory  of  stock 
then  being  made,  and  that  they  would  work  together  in 
])rotecting  their  claims,  and  in  case  of  loss  on  either  of  said 
claims,  would  bear  it  equally;  that  the  bank  disregarded  its 
agreement,  and  obtained  said  note  and  judgment  covering 
only  the  unsecured  debt  to  it,  and  sued  Johnson,  Thompson 
&  McLean  and  complainant .  on  the  note  on  which  com- 
plainant was  surety,  then  amounting  to  $3,671.89;  that  com- 
plainant had  been  compelled  to  pay  Locke,  Hulet  &  Co. 
$237.60  on  his  said  liability  as  surety  for  them,  and  that 
complainant's  total  loss,  after  deducting  the  amount  col- 
lected on  execution  and  the  profit  realized  by  him  on  goods 
purchased  at  sheriflTs  sale,  amounted  to  $2,400,  one-half  of 
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which  the  bank  should  pay  under  said  agreement.  The 
prayer  of  the  bill  was  that  the  defendants  should  be  decreed 
to  pay  complainant  said  attorney's  fees  and  that  the  bank 
should  be  decreed  to  pay  to  him  one-half  of  his  said  loss. 

The  bank  in  its  answer  denied  the  making  of  the  alleged 
agreement^  as  well  as  the  authority  of  any  officer  of  the 
bank  to  make  an  agreement  of  that  kind,  and  pleaded  the 
statute  of  frauds  as  a  defense  to  such  alleged  agreement. 

The  answer  of  John  V.  Farwell  Co.  denied  any  knowletlge 
of  January  19,  1891,  of  the  insolvency  of  Thompson  &  Mc- 
Lean, and  admitted  the  taking  of  the  judgment  note  with 
attorney's  fee,  but  averred  that  it  w^as  taken  in  renewal  of 
previous  notes,  given  when  complainant  represented  the 
makers  to  be  solvent  which  contained  provisions  for  at- 
torney's fees. 

The  court  on  a  hearing  of  the  cause  found  that  the  com- 
plainant was  entitled  to* the  relief  prayed  fpr,  and  referred 
the  cause  to  the  master  to  state  the  account  and  find  the  net 
loss  of  complainant  because  of  his  suretyship. 

The  master  reported  that  complainant,  as  surety  for 
Thompson  &  McLean,  was  compelled  to  pay  the  bank 
^3,500,  and  Locke,  Ilulet  &  Co.,  $287.80;  that  after  crediting 
$024.71  realized  on  execution,  $900  profit  made  on  resale  of 
goods,  $250  attorney's  fee,  to  be  paid  back  by  John  V.  Far- 
well  Co.,  and  $25  attorney's  fee,  to  be  paid  back  by  Norton, 
the  amount  paid  by  complainant  as  such  surety  was  $1,938.86, 
and  that  there  was  due  complainant  from  the  bank  under  the 
agreement  one-half  of  that  sum,  or  $9B9.43. 

Objections  and  exceptions  to  said  report  were  overruled, 
and  the  court  decreed  that  John  V.  Farwell  Co.  pay  com- 
plainant $250;  that  I.  P.  Norton  pay  $25,  and  that  the  bank 
pay  $969.43,  and  that  on  payment  of  said  sum  by  the  bank  it 
should  be  subrogated  to  the  rights  of  complainant  to  the  ex- 
tent of  one-half  or  the  indebtedness  due  him  from  Johnson, 
Thompson  &  McLean.  From  this  decree  the  Farmers'  and 
Mechanics'  Bank  and  John  V.  Farwell  Co.  apjiealed. 

The  evidence  showed  that  at  the  time  complainant  took 
his  note  and  entered  judgment  thereon,  he  was  surety  on  the 
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note  for  $3,500  to  the  bank,  and  had  guaranteed  the  account 
of  Locke,  Ilulet  &  Co.  for  $237.86,  and  was  also  on  a  writ- 
ten guaranty  to  the  amount  of  $1,000,  covering  part  of  the 
indebtedness  included  in  the  judgment  of  John  V.  Farwell 
Co.,  and  that  Thomjison  &  McLean  were  insolvent,  but  he 
had  not  then  paid  any  of  said  liabilities.  The  judgment 
note  was  given  for  the  purpose  of  indemnifying  him  for 
what  he  would  have  to  pay,  and  it  was  taken  and  judgment 
entered  for  that  purpose.  Before  the  hearing  he  paid  the 
judgment  on  the  $3,500  note,  amounting  to  $3,976.66,  and 
the  account  of  $237.80. 

The  first  question  raised  is,  whether  the  judgment  of  com- 
plainant was  such  a  one  as  Avould  enable  him  to  maintain 
the  bill.  It  is  argued  that  it  was  fraudulent,  because  he  did 
not  pay  the  debts  on  which  he  was  surety  until  after  the 
judgment  was  entered,  and  that  it  was  therefore  void.  The 
defendants  were  not  misled,  injured  or  defrauded  in  any 
way  on  account  of  that  fact,  and  we  think  that  it  would  not 
prevent  him  from  maintaining  the  biU. 

The  alleged  agreement  by  which  the  bank  was  to  pay 
one-half  of  complainant's  losses  as  surety  for  Thompson  & 
McLean  was  claimed  to  have  been  made  by  the  president  of 
the  bank.  The  fact  of  the  promise  beisg  made  was 
disputed,  and  the  evidence  on  that  question  was  con- 
flicting; but  if  we  assume  that  fact  as  proven,  and  also 
that  it  was  within  his  powers  as  president,  to  bind  the  bank 
by  such  an  agreement,  the  promise  was  within  the  statute 
of  frauds.  Thompson  &  Mclean  were  the  primary  and 
principal  debtors,  and  remained  liable  after  the  agreement 
exiictly  as  before.  Their  relation  as  debtors  remained  un- 
changed by  the  agreement,  and  the  debts  were  still  to  be 
paid  by  them.  If  they  should  discharge  the  obligation, 
neither  of  the  parties  to  the  agreement  would  have  any- 
thing to  pay.  The  agreement  was  only  to  pay  in  case  they 
failed  to  do  so.  They  are  still  liable  to  the  complainant  for 
what  he  had  to  pay,  and  this  is  recognized  by  the  decree  in 
the  subrogation  of  the  bank  to  the  extent  of  one-half  of  the 
debt  of  Thompson  &  McLean.    The  agreement  was  merely 
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a  promise  to  answer  to  complainant  for  one-half  of  so  much 
of  Thompson  &  McLean's  debt  as  they  should  fail  to  pay, 
and  was  within  the  statute*  Eddy  v*  Roberts,  17  111.  505; 
Murto  V.  McKnight,  28  111.  App.  238;  Waterman  v.  Ees- 
seter,  45  DL  App*  155. 

It  is  contended  that  the  contract  in  question  was  an  orig- 
inal undertaking,  entered  into  upon  a  new  and  valuable  con- 
sideration, consisting  of  the  mutual  promises  of  the  parties, 
and  that  therefore  it  was  not  within  the  statute ;  but  the 
fact  of  a  consideration  for  a  promise,  does  not  obviate  the 
necessity  of  a  writing,  or  make  a  promise  original  which  is 
in  its  nature  collateral.    Eddy  v.  Eoberts,  supra. 

In  our  judgment,  the  decree  was  erroneous,  as  far  as  the 
bank  was  concerned. 

Th^  John  V.  Farwell  Co.  had  two  notes  of  Thompson  & 
McLean,  upon  which  L  P.  Norton  was  surety,  one  for 
8779.14,  and  the  other  for  $780,  which  provided  for  reason- 
able attorneys'  fees,  if  not  paid  when  due,  and  these  notes 
were  surrendered,  and  the  amounts  included  in  the  judg- 
ment note,  to  said  company.  No  attorneys'  fees  had  been 
earned,  and  there  is  not  even  any  means  of  knowing  how 
much  reasonable  attorneys'  fees  for  collecting  those  notes 
might  have  been,  or  of  separating  them  from  the  balance. 
The  notes  were  voluntarily  surrendered,  and  a  judgment 
note  was  taken  providing  for  an  attorney's  fee  of  $250, 
when  the  makers  were  known  to  be  insolvent,  and  such  pro- 
vision constituted  an  unlawful  preference.  Hulse  v.  Mer- 
shon,  125  111.  52. 

That  part  of.  the  decree  requiring  the  appellant,  John  V. 
Farvvell  Co.,  to  pay  over  said  sum  of  $250,  is  affirmed. 
The  decree  as  against  the  appellant,  Farmers'  &  Mechanics' 
Bank,  is  reversed.  The  cause  is  remanded,  with  directions 
to  dismiss  the  bill  as  to  said  bank  at  complainant's  cost, 
and  to  modify  said  decree  as  to  costs  accordingly,  requiring 
complainant  to  pay  the  costs  as  to  that  branch  of  the  case. 

The  appellant,  John  V.  Farwell  Co.,  and  the  appellee, 
each  to  pay  one-half  of  the  costs  of  this  appeal. 

Decree  affirmed  in  part,  reversed  in  part,  and  cause  re- 
manded with  directions. 
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Harf  T.  Morgan. 

1,  Jury — Findings  Conclusive  in  Questions  of  Fact, — ^Where  the  dis- 
puted questions  of  fact  have  been  fairly  presented  to  the  jury,  and  they 
have  not  been  led  astray  by  defective  instructions,  or  some  other  error 
of  the  trial  court,  their  finding  will  not  be  disturbed  unless  it  is  apparent 
that  they  have  been  actuated  by  passion  or  prejudice,  or  labored  under 
a  misapprehension  of  the  facts. 

2,  Remittitur, — Where  a  mistake  has  been  made  by  a  jury  in  comput- 
ing interest  upon  a  note  in  suit,  the  amount  in  excess  of  the  true  Bum 
may  be  remitted  in  tlie  Appellate  Court. 

Memorandnm.— Suit  on  promissory  note.  Appeal  from  the  Circuit 
Court  of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  A.  D.  1893^  and  judgment  modified. 
Opinion  filed  December  13,  189S. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  W.  T.  Whiting  and  Stevens  &  Hortos, 

Attorneys. 

While  this  court  recognizes  the  rule  that  jurors  are 
judges  of  the  facts  and  weight  of  evidence  in  all  oases,  yet 
the  law  has  imposed  upon  the  court  the  solemn  and  respon- 
sible duty  to  see  that  no  injustice  has  been  done  by  hasty 
action,  passion  or  prejudice,  or  from  any  other  cause  on  the 
part  of  the  jury.  Mooney  v.  The  People,  111  IlL  388;  C, 
K.  I.  &  P.  Ry/Co.  V.  Herring,  57  111.  59;  Fox  River  Mfg. 
Co.  V.  Reeves'^  68  111.  403;  I.  C.  R.  R.  v.  Chambers,  71  111. 
519;  Rix  V.  Stubblefield,  12  Brad.  309;  C.  &  A.  R.  R  T.Bar- 
ber, 15  Brad.  630;  Booth  v.  Hynes,  54  111.  3(i3;  Southworth 
V.  Hoag,  42  IlL  446;  Lockwood  t.  Onion,  56  111.  506;  Chad- 
wick  V.  McKee,  18  Brad.  646;  Keaggy  v.  Hite,  12  IlL  9in 
Thompson  v.  FuUinwider,  5  Brad.  554;  Koester  v.  Esslinger. 
44  IlL  476;  lloobler  v.  Hoobler,  128  lU.  645;  A.,  T.ife  S.  F. 
R,  R.  Co.  v.  Schneider,  127  111.  144. 

Appellee's  Brief,  Geo.  B.  Foster,  Attorney. 

Where  the  evidence  is  conflicting  and  irreconcilable,  the 
verdict  will  not  be  set  aside  on  appeal  or  error  as  against 
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the  weight  of  evidence,  unless  it  is  so  contrarj'^  to  the  evi- 
dence as  to  warrant  the  inference  that  it  is  the  result  of  pas- 
sion, or  prejudice,  or  misunderstanding.  Robinson  v.  Par- 
ish, 62  IlL  13Q;  Kincaid  v.  Turner,  2  Gilraan,  618;  Boyle  v. 
Levings,  24  III.  223;  DeClerq  v.  Mungin,  46  111.  112;  Miller 
V.  Balthasser,  78  111.  302;  Cohen  v.  Schick,  6  Brad.  280; 
Armoui*  v.  McFadden,  9  Brad.  508;  Lowe  v.  Eavens,  21  IlL 
App.  630. 

The  verdict  can  not  be  set  aside  as  against  the  weight  of 
evidence,  where  the  evidence  is  conflicting,  inconclusive  and 
irreconcilable,  there  being  nothing  to  show  improper  mo- 
tives; the  weight  of  the  evidence  is  for  the  jury.  PuUiam 
V.  Ogle,  27  111.  189;  White  v.  Clayes,  32  111.  325;  Woodstock 
Bank  v.  Mansfield,  48  IlL  494;  Dunning  v.  Fitch,  66  111.  51; 
Simons  v.  Waldron,  70  111.  281;  P.  D.  &  E.  Ky.  Co.  v.  Babbs, 
23  IlL  App.  454. 

The  court  goes  further :  ^^  The  verdict  can  not  be  set  aside 
as  against  the  weight  of  evidence  where  the  evidence  is  con- 
flicting, and,  by  a  fair  and  reasonable  intendment,  wjirrants 
the  finding,  although  the  prejwnderance  appears  to  be  the 
other  way."  Lowry  v.  Orr,  1  Gilraan,  70;  C.  &  A.  K.  E. 
Co.  v.  Shannon,  43  IlL  338;  McKichan  v.  McBean,  45  IlL 
228;  O'Brien  v.  Palmer,  49  IlL  72;  Shevalier  v.  Seager,  121 
IlL  564. 

Where  the  evidence  is  conflicting  and  irreconcilable  it  is 
for  the  jury  to  weigh  it  and  reject  such  as  it  thinks  unworthy 
of  beUef.    Brown  v.  Berrv,  47  IlL  175. 

Opinion  of  the  Court,  ITarker,  P.  J. 

On  the  18th  of  September,  1890,  appellee  caused  judg- 
ment to  be  entered  in  vacation  for  $860.40  against  appel- 
lant, on  a  note  for  $800  and  interest,  dated  May  11,  1889, 
and  purporting  to  have  been  made  by  appellant  to  apjiellee. 
At  the  October  term,  1890,  of  the  Circuit  Court,  on  motion 
of  appellant,  the  court  set  aside  the  judgment  and  permitted 
appellant  to  interpose  a  defense.  The  cause  was  not  tried 
at  that  term  and  when  called  at  the  next  subsequent  term, 
it  was  discovered  that  the  papers,  together  with  the  note, 
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Avere  misplaced  and  could  not  be  found.  It  was  then  stipu- 
lated that  copies  should  be  filed  and  the  cause  tried  without 
prejudice  to  either  party.  A  trial  by  a  jury  was  had,  result- 
ing in  a  verdict  in  favor  of  appellee  for  $1,004,  upon  which 
the  court,  after  overruling  a  motion  for  a  new  trial,  entered 
judgment. 

The  defense  interposed  was,  that  the  note  was  a  forgery. 
Appellee  and  his  son  testified  that  he  loaned  $800  to  appel. 
lant  on  the  day  on  which  the  note  is  dated  and  that  the  note 
was  executed  for  the  loan.  Appellant  denied  the  execution 
of  the  note,  and  denied  that  he  borrowed  the  monev.  The 
other  evidence  heard,  related  to  the  financial  circumstances 
of  the  parties,  the  ability  of  appellees  to  furnish  that  amount 
of  money,  the  needs  of  appellant  to  borrow,  and  an  alibi  on 
the  day  of  the  date  of  the  note. 

None  of  the  evidence  except  that  upon  the  execution  of 
the  note  was  of  a  conclusive  character.  Nor  was  there  a 
preponderance  in  appellant's  favor.  The  jury  and  the  court 
below,  were  better  able  to  judge  of  the  credibility  of  the 
witnesses  than  we  are.  In  a  case  Avhere  the  disputed  ques- 
tions of  fact  have  been  fairly  presenter!  to  the  jury  and  thejr 
have  not  been  led  astray  by  a  defective  instruction  or  some 
other  error  of  the  trial  court,  their  finding  will  not  be  dis- 
turbed by  this  court  unless  it  is  apparent  that  they  have 
been  actuated  by  passion  or  prejudice,  or  labored  under  a 
misapprehension  of  the  facts.  Where  the  evidence  is  con- 
flicting it  is  their  peculiar  province  to  reconcile  it  as  far  as 
possible  and  determine  where  the  truth  is. 

We  see  no  error  in  the  instructions. 

A  mistake  was  made  by  the  jury  in  computing  interest  on 
the  note.  The  verdict  should  have  been  for  $999.14;  but 
appellee  has  remitted  in  this  court  $4.86. 

Judgment  will  therefore  be  affirmed  for  the  amount  of 
$999.14  and  judgment  on  appellee  for  the  costs  of  this  court. 
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1.  Forcible  Detainer — Sendee  of  Notice. — The  return  of  a  constable 
indorsed  on  a  notice,  in  forcible  detainer,  to  terminate  a  tenancy 
by  the  month,  showing  service  of  the  notice,  is  prima  facie  evidence  of 
the  facts  therein  stated  under  Sec.  11,  Chap.  80,  of  the  Revised 
Statutes. 

Memorand  nm.  — Action  for  forcible  detainer.  Appeal  from  the  County 
Court  of  La  Salle  County;  the  Hon.  Benjamin  F.  Lincoln,  Judge,  presid- 
ing. Hc^ard  in  this  court  at  the  May  term,  A.  D.  1893,  and  afi^med. 
Opinion  filed  December  12,  1893. 

Form  of  the  notice  and  I'etum: 
*'  To  N.  Moller: 

"  Sir:    You  will  please  take  notice  that  you  are  hereby  notified  to  quit 

and  deliver  up,  on  the  31st  day  of  July,  A.  D.  1892,  the  possession  of  the 

premises  which  you  now  hold  of  me,  situate  in  the  city  of  Mendota, 

county  of  La  Salle  and  State  of  Illinois,  more  particularly  described  as 

follows :    Lots  8  and  9,  in  block  53,  West*s  addition  to  Mendota;   being 

at  the  end  of  the  month  of  your  tenancy. 

"  William  Barbbtt,  Landlord,'' 
"  June  28,  1892. 

Service  of  said  notice  was  made  by  Ed.  Coleman,  a  constable,  and  a 

return  thereon  made  by  him  as  to  the  manner  of  the  service.    Said 

return  is  as  follows : 

•*  State  op  Illinois,  ) 

La  Salle  County.      j  "I  have  duly  served  the  within  notice  on 

the  within  named  N.  Moller  by  reading  the 

same  to  him  and  delivering  to  him  a  true  copy  thereof  this  29th  day  of 

June,  A.  D.  1892. 

•*  Ed.  Colema;*,  ConBtahle^     , 

"Fees I  .85 

**  Service...    .10 


"$  .45*' 

C.  P.  Gardner,  attorney  for  appellant. 

Moloney,  Burke  &  Madden,  attornej^s  for  appellee. 

Opinion  of  the  Court,  Cartwright,  J. 

Apj)ellee  brought  this  action  in  forcible  detainer,  and  re- 
covered before  the  justice,  and  also  in  the  County  Court  on 
appeaL 
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The  only  question  in  the  case  isconcerning  the  sufficiency 
of  tlie  proof  of  service  of  a  notice  to  terminate  a  tenancy  by 
the  month.  The  service  of  the  notice  was  proven  by  the  re- 
turn of  a  constable  of  La  Salle  Countv,  indorsed  on  the  notice. 
This  return  was  made  prima  facie  evidence  of  the  facts 
therein  stated  by  the  pro\ision  contained  in  section  11, 
cha[)tor  80^  Revised  Statutes,  for  that  purpose.  The  judg- 
ment will  be  affirmed. 


Cleveland^  C.^  G.  and  St.  L.  B.  Co.  t.  Ducharme. 

1.  Railroads — Liability  for  Gross  Negligence. — A  honBe  was  killed 
upon  a  railroad  track  at  a  place  where  it  had  no  right  to  be,  and  where 
it  would  not  have  been  but  for  the  drunkenness  and  neglig(  noe  of  the 
owner's  servant.  It  a})iH»ared  that  the  owner  had  notice  of  his  B?rvaiit> 
drunkenness,  and  had  been  wai'ned  not  to  allow  him  to  drive  the  hc^se. 
It  wan  held,  that  a  recovery  could  not  be  sustained,  nnless  thestrvTints  of 
the  railroad  company,  operating  tlie  train,  were  guilty  of  grot*  negligence. 

2.  Instructions — Negligence  of  the  Plaintiff  as  a  Defentte.—hi  an 
action  against  a  railroad  company  for  killing  a  horse  it  apix*ared  that 
the  owner  intrusteii  tlie  hoi*se  to  a  drunken  servant,  and  it  ran  away, 
getting  upon  the  ti'ack  where  it  was  killed;  the  court  instructed  tlie 
jury  that  before  the  defense  of  negligence  on  tiie  part  of  the  phiintiff 
could  prevail  it  should  appear  that  such  negligence  was  the  natural  and 
proximate  cause  of  the  injury,  and  must  be  contemporaneous  in  jioint  of 
time.  It  WHis  held,  erroneous,  as  it  excluded  from  the  jury  the  negli- 
gent act  of  the  drunken  driver. 

Memorandum. — Action  for  killing  domestic  animals.  Appeal  from  the 
Circuit  Court  of  Kankakee  County;  tlie  Hon.  Charles  R.  Starr,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1893.  Opinion  filed 
December  12,  1893. 

The  statement  of  facts  is  containetl  in  the  opinion  of  the 
court. 

Appellant's  Brief,  T.  P.  Bonfield,  Attornet. 

It  IS  not  the  law  tliat  plaintiff's  neg'ligence  is  not  contribu- 
tory because  it  was  not  direct.  No  such  limitation  has  been 
recognized  by  the  courts.     If  the  negligence  of  the  plaintiff 
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directly  or  indirectly  contributed  to  the  injury,  the  plaintiff 
can  not  recover.  Button  v.  E.  E.  Co.,  18  X.  Y.  248;  Eun- 
yon  V.  Cent.  E.  E.,  1  Dutch.  N.  J.  556;  Telfer  v.  E.  E. 
Co.,  K  J.  L.  188;  K  J.  Ex.  Co.  v.Kichols,  33  K  J.  L. 
439;  Aurora  E.  E.  Co.  v.  Grimes,  13  111.  587;  C.  &  A.  E. 
E.  V.  Gretzner,  46  111.  75. 

Appellee's  Brief,  John  Small  and  W.  G.  Brooks, 

Attorneys. 

The  fact  that  the  driver  was  drunk,  cuts  no  figure.  If  he 
was  drunk  that  is  remote,  as  his  drunkenness  could  not  neces- 
siirily  and  proximately  contribute  to  the  injury.  And  how- 
ever negligent  the  driver  might  have  been,  it  does  not 
relieve  a[)|>ellant  from  the  duty  of  using  due  care  to  prevent 
injury.  Chicago  W.  Div.  E.  E.  Co.  v.  Evan,  131  111.  474; 
I.  C.  E.  E.  'Co.  V.  Godfrey,  71  111.  500;  Werner  v.  Citizens' 
E.  E.  Co.,  81  Mo.  368. 

The  plaintiff  may  recover,  though  his  own  negligence 
exposed  him  to  the  risk  of  injury,  if  the  defendant  failed  to 
use  ordinary  care  to  avoid  injuring  him,  after  becoming 
aware  of  plaintiff's  danger.  Shearman  &  Eediicld  on  Negli- 
gence, third  edition,  p.  43,  Sec.  36. 

Opinion  of  the  Court,  IIarker,  P.  J. 

On  the  9th  of  November,  1892,  appellee's  hired  man,  one 
Aleck  Campbell,  was  engaged  in  hauling  hay  from  appel- 
lee's farm  to  St.  Anne,  a  station  on  appellant's  railroad. 
About  five  o'clock  in  the  evening,  Campbell,  while  in  an  in- 
toxicated condition,  started  from  the  station  with  the  team 
of  appellee,  driving  in  a  trot. 

lie  soon  fell  from  the  wagon  and  the  team  ran  away. 
They  ran  into  a  cattle  guard  on  appellant's  railroad  and  be- 
came fastened,  there.  Campbell  succeeded  in  extricating 
one  of  the  horses,  but  before  he,  with  the  assistance  of  oth- 
ers, was  able  to  extricate  the  other  one,  it  was  run  over  by 
a  passing  freight  train  and  killed.  Appellee  sued  the  com- 
pany for  the  value  of  the  horse  and  recovered  judgment  for 
one  hundred  dollars. 
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It  is  plain  from  the  evidence,  that  the  horse  was  killed  at 
a  plac«  where  it  had  no  right  to  be,  and  where  it  would  not 
have  been  but  for  the  drunkenness  and  negligence  of  appel- 
lee's servant.  It  appears  also,  that  appellee  was  warned  of 
the  servant's  drunken  condition,  and  told  not  to  allow  him 
to  drive  the  team.  It  follows  that  a  recovery  could  not  be 
sustained  unless  it  appear  that  the  servants  of  appellant 
operating  the  train,  were  guilty  of  gross  negligence. 

It  ap])ears  that  while  Campbell  and  two  men,  whom  he 
Ihad  called  to  his  assistance,  were  endeavoring  to  extricate 
the  horse,  they  discovered  the  freight  train  approaching, 
about  four  miles  distant.  One  of  the  men  procured  a  lan- 
tern from  his  house,  thirty-five  or  forty  rods  away,  tied  a 
red  cotton  handkerchief  around  it  and  ran  down  the  track 
to  signal  the  train.  As  soon  as  the  engineer  discovered  the 
signal  he  whistled  for  brakes.  The  brakes  were  applied,  but 
the  train  did  not  stop  before  reaching  the  horse.  When 
signaled,  the  train  was  moving  at  the  rate  of  twenty-five 
miles  per  hour. 

There  is  a  sharp  conflict  in  the  testimony  as  to  the  dis- 
tance the  engine  was  from  the  horse  when  signaled.  Ac- 
cording to  the  testimony  of  appellee's  witnesses  the  distance 
was  from  one  hundred  to  one  hundred  and  twenty  rods, 
while  the  testimony  of  the  persons  operating  the  train,  shows 
that  it  was  from  thirty  to  forty  rods.  The  engineer  testi- 
fied that  as  soon  as  he  saw  the  dano^er  sio:nal  he  whistled 
down  brakes,  applied  the  air  brake  on  his  engine  and  that 
eVery  reasonable  effort  was  made  to  stop  the  train,  but  that 
it  was  impossible  for  him  to  do  so  before  reaching  the  horse. 
If  his  testimony  is  true,  then  there  is  no  right  of  recovery. 
He  was  stronoflv  corroborated  bv  the  fireman,  conductor, 
two  bral^emen  and  a  section  foreman.  In  view  of  the  con- 
flict, much  must  depend  upon  the  reasonableness  of  the 
various  statements  given  and  the  circumstances  surrounding 
the  transaction.  It  is  not  credible  that  an  engineer,  oper- 
ating a  train  in  the  night  time,  at  the  rapid  rate  of  twenty- 
five  miles  per  hour,  would  dash  recklessly  on  to  an  obstruc- 
tion that  he  knew  not  the  nature  of,  but  against  which  he 
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was  warned  by  the  flashing  of  a  danger  signal  before  him, 
thereby  endangering  his  own,  life  and  the  lives  of  those  on 
the  train  with  him.  Men  do  not  so  readily  encounter  dan- 
ger.  We  are  clearly  of  the  opinion  that  the  testimony  of 
appellant's  witnesses  was  entitled  to  greater  credit  than  the 
contravening  testimony  on  this  branch  of  the  case. 

The  court  instructed  the  jury,  that  before  the  defense  of 
negligence  on  the  part  of  the  plaintiff  could  prevail,  it 
should  appear  that  such  negligence  was  the  natural  and 
proximate  cause  of  the  injury  and  must  be  contempora- 
neous in  point  of  time.  Such  is  not  the  law.  Under  such 
instruction  it  is  difficult  to  see  how  the  negligent  act  of  the 
drunken  driver  in  falling  off  the  wagon  and  aUowing  the 
team  to  run  away,  had  any  bearing  with  the  jury. 

For  error  in  the  instructions  and  because  the  verdict  of 
the  jury  was  against  the  evidence,  the  judgment  should  be 
reversed.    Judgment  reversed  and  cause  remanded. 


Danforth  t.  Clary, 

1.  Estoppel — Liability  of  Property  to  be  Sold  on  Execution. — C.  sold 
to  D.  a  quantity  of  corn,  and  a^eed  to  deliver  it  at  a  place  named.  Be- 
fore the  delivery,  and  while  it  was  in  C.'s  possession,  it  was  levied  upon 
by  one  of  his  creditors  and  allowed  to  be  sold.  After  the  title  had  tiius 
passed  out  of  C,  he  wrongfully  delivered  the  com  to  D.,  and  the  pur- 
chasers at  the  sale  replevied  it  from  him.  C.  had  notice  of  the  replevin 
suit,  and  had  an  opix>rtunity  to  defend  it,  but  he  failed  to  do  so.  It  tffcis 
held  that  he  was  estopped  to  deny  that  the  com,  while  under  his  control, 
was  liable  to  execution  on  a  judgment  against  him. 

2.  Warranty — Title  Betvoeen  Vender  and  Vendee — Execution  Cred- 
itors.— ^If  a  person  sells  a  quantity  of  com  to  be  delivered  when  required 
to  do  so,  and  while  the  com  is  in  his  possession,  although  the  title  may 
have  passed,  as  between  vendor  and  vendee,  to  the  purchaser,  if  the  ven- 
dor allows  the  title  to  pass  from  him  by  a  sale  under  an  execution 
against  him,  his  wairanty  fails,  and  he  can  not  recover  for  the  price  of 
the  corn. 

Memorandnm. — Action  of  assumpsit  Appeal  from  the  Circuit  Court 
of  Iroquois  County;  the  Hon.  Charles  R.  Starr,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  A.  D.  1893.  Opinion  filed  Decem- 
ber 12,  1893. 
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The  statemeut  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appella-nt's  Brief,  J.  W.  Dougherty  and  Morris  &  Hoopeb, 

Attorneys. 

Title  to  personal  property  does  not  pass  to  the  purchaser 
until  tlie  purchase  is  completed,  and  nothing  remains  to  be 
done  under  the  agreement.  Frost  v.  Woodruff,  54  111.  157; 
Schneider  v.  Westerman,  25  111.  514;  Callaghan  v.  Myers, 
89  111.  570. 

C.  n.  Payson,  attorney  for  appellee. 

Opinion  of  the  Court,  Lacey,  J. 

This  was  an  action  in  assumpsit,  brought  by  appellee 
against  appellant,  returnable  to  the  November  term,  1890, 
of  the  Circuit  Court  of  Iroquois  County,  to  recover  the  sum 
of  $800,  which  appellee  claims  due  hiyi  from  ap|)ellant  for 
2,000  bushels  of  corn,  bargained  and  sold  to  appellant  on  the 
10th  day  of  December,  1885. 

The  case  w'as  tried  at  the  October  term,  1890,  and  a  ver- 
dict was  then  returned  in  favor  of  appellee  and  judgment 
rendered  upon  the  verdict  and  from  which  judgment  an 
appeal  was  taken  to  tins  court  and  the  judgment  of  the  court 
below  revei'sed  and  the  cause  remanded. 

The  opinion  of  the  court  will  be  found  reported  in  41  111. 
App.  055,  to  which  we  refer  for  a  full  statement  of  facts. 

Since  then  a  new  trial  has  been  had  in  the  Circuit  Court, 
and  verdict  and  judgment  in  favor  of  appellees  for  $500, 
from  which  last  judgment  this  appeal  is  taken. 

The  suit  was,  as  above  stated,  based  on  a  sale  of  com  by 
apjKjllee  to  apj)ellant,  and  the  defense  was  that  the  title  failed 
by  reason  of  api)ellee's  creditors  levying  on  the  corn,  and 
that  it  was  sold  while  it  was  still  in  his  possession,  and  that 
afterward  the  corn  was  \vrongfully  delivered  by  appellee 
to  appellant,  after  the  title  had  passed  out  of  appellee;  that 
the  purchaser  replevied  it  from  appellant  and  after  trial  of 
the  rights  of  property,  held  it. 
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The  evidence  in  the  present  record,  in  all  its  essential 
features,  is  the  same  as  when  the  case  was  in  this  court  on 
former  appeal,  and  what  we  said  in  the  opinion  rendered  on 
the  former  hearing,  we  approve  here.  We  said  in  that 
opinion,  that  we  were  satisfied  from  the  evidence  "  the  bill 
of  sale  was  intended  as  a  security  and  that  appellee  was  to 
be  credited  with  the  proceeds  of  the  corn  when  fully  paid." 

If  the  bill  of  sale  was  intended  as  absolute,  and  the  corn 
was  delivered  to  appellant,  as  contended  for  by  appellee,  the 
action  of  appellee  in  allowing  his  boys  to  haul  away  300  to 
400  bushels  of  the  corn  was  little,  if  any,  short  of  larceny, 
which  we  would  be  unwilling  to  impute  to  appellee.  The 
judgment  is  for  $500,  too  much  by  §100,  on  the  appellee's 
own  theory.  According  to  appellee's  evidence  he  delivered 
to  appellant  what  he  set  down  at  1,000  bushels  of  com, 
which  at  forty  cents  per  bushel  would  only  amount  to  $400, 
unless  appellee  be  allowed  for  what  was  taken  Tby  himself 
and  family  from  the  cribs  and  delivered  and  sold  to  other 
parties. 

It  seems  to  us  that  appellee's  claim  is  a  most  inequitable 
one.  He  claims  to  have  sold  and  delivered  his  corn  to 
appellant  for  forty  cents  per  bushel.  While  the  delivery  of  it 
is  incomplete,  at  least  as  to  judgment  creditors  and  parties 
without  notice,  it  is  levied  on  for  his  own  debts  and  sold  to 
payoff  an  execution  against,  him,  and  his  debts  are  also 
Siitisfied  to  the  amount  of  the  execution,  about  $235.06. 
Now  he  seeks  to  recover  in  addition  the  full  price  of  the 
com  at  nearly  double  what  it  was  worth  when  the  pretended 
sale  took  place. 

Admitting  that  the  sale  was  absolute,  and  as  between  the 
appellee  and  appellant  the  title  passed,  yet  the  corn  remaineil 
in  the  absolute  possession  of  appellee,  so  that  it  was  liable  to 
be  seized  on  executions  against  him,  and  the  property,  as  to 
his  creditors,  treated  as  absolutely  his,  even  afrainst  the  claim 
of  the  appellant.  Appellee  was  a  witness  in  the  replevin  suit 
of  Sheldon  and  McDill,  and  the  plaintiff's  title  was  sustained, 
which  they  derived  through  appellee  himself  by  virtue  of 
the  execution  sale  against  him.    Appellee,  according  to  his 
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o\^n  claim,  had  agreed  to  warrant  the  title  to  the  corn.  He 
had  an  opportunity  by  notice  to  defend  the  replevin  suit 
and  if  there  Was  any  defense  to  it  to  show  it,  but  he  did 
nothing  of  the  kind,  and  appellant  was  defeated  and  lost 
the  corn.  Appellee  is  therefore  estopped  to  deny  that 
the  property,  while  in  his  crib  and  under  his  control,  was 
liable  to  execution  on  judgments  against  him.  This  point 
must  then  be  settled,  that  if  a  sale  of  the  corn  was  contem- 
plated and  a  delivery  attempted,  it  was  not  complete  as 
against  execution  creditors  of  appellee.  It  was  not  the 
appellant^s  fault  that  executions  against  appellee  seized  and 
took  the  property.  The  appellee  was  in  fault  in  allowing 
such  a  thing  to  be  done.  Admitting  the  title  as  to  appellee 
had  passed  to  appellant  by  the  sale,  it  had  not  done  so  as 
aofainst  him  and  his  execution  creditors.  His  warrantv 
should  then  be  held  to  cover,  not  only  any  defect  in  the  title 
at  the  time^but  everything  that  might  impair  it  on  account 
of  appellee's  fault  before  delivery  at  Ashkum  as  he  agreed. 
Further,  appellee  was  grossly  negligent  in  not  posting  the 
notices  on  the  cribs  that- he  promised  to  do,  that  the  corn 
was  the  property  of  appellant.  When  the  case  was  here 
before  we  said :  "  Appellee  had  agreed  to  deliver  the  corn 
at  Ashkum  when  required  so  to  do.  He  made  no  delivery 
of  the  corn  except  what  he  hauled  to  Larson's,  and  that  had 
been  sold  for  his  debt  and  it  was  no  longer  in  his  power  to 
make  an  effectual  deliverv." 

ft/ 

We  adhere  to  this  opinion  and  hold,  that  if  appellee,  while 
the  com  was  in  his  possession,  although  the  title  may  have 
passed  as  between  himself  and  appellant,  allowed  the  title 
to  pass  from  him  by  sale  under  executions  against  him,  that 
his  warranty  failed  and  he  can  not  recover  for  the  price  of 
the  corn.  The  judgment  of  the  court  below  is  therefore 
reversed* 
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Bionne  et  al.  t.  Hatzenbangh. 

1.  Judgment  uptm  Confession — Motion  to  Vacate, — ^Where  a  notice 
was  made  to  vacate  a  judgment,  entered  by  confession,  under  a  power 
of  attorney,  attached  to  a  promissory  note,  it  was  shown  by  affidavits, 
that  the  only  consideration  was  an  agreement  by  the  payee  with  the 
makers,  not  to  prosecute  a  son  of  one  of  the  makers  for  forgery.  It  was 
heldf  that  if  the  fact  shown  were  true,  it  would  render  the  note  void, 
and  was  sufficient  ground  for  granting  the  motion. 

Mem  or  an  dam. — Action  on  a  promissory  note.  Appeal  from  the  Cir- 
cuit Court  of  Iroquois  County ;  the  Hon*  CnARLES  R.  St  abb,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1893.  Opinion  fiied 
December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

AppELLAiTTs'  Brief,  Kay  &  Kay  axd  C.  W.  Raymond, 

Attorneys* 

The  equitable  jurisdiction  to  set  aside  judgments  entered 
in  vacation  by  confession,  should  .be  liberally  exercised.  It 
is  necessary  that  courts  of  law  should  possess  and  liberally 
exercise  that  jurisdiction.  Lake  v.  Cook,  15  111.  353 ; 
Wvman  v.  Yeomans,  84  IlL  403.  Where  it  is  doubtful 
whether  the  plaintiff  is  entitled  to  judgment,  an  issue  should 
be  formed  to  try  the  defense.  Lake  v.  Cook,  15  111.  353 ; 
Condon  v.  Besse,  86  111.  159 ;  Heeney  v.  Alcock,  9  Brad.  431. 

A  judgment  confessed  may  be  opened  because  the  note  was 
given  to  compound  a  felony.  Bredin's  Apj^eal,  92  Pa.  St.  241; 
37  Am.  Dec.  677  ;  Parker  v.  Enslow,  102  111.  272  ;  Buck  v. 
First  l^at.  Bk.  of  Paw  Paw,  27  Mich.  293 ;  Am.  Kep.  189. 

Under  the  common  law  it  was  illegal,  where  the  party 
robbed  not  only  knew  the  felon,  but  also  took  his  goodt* 
again,  or  other  amends,  upon  agreement  not  to  prosecute. 
This  was  called  theft  bote,  or  compounding  a  felony.  It 
made  a  man  an  accessory.    4  Blackstone's  Com.  133. 

Compounding  a  felony  is  the  act  of  a  party  immediately 
aggrieved,  who  agrees  with  the  thief,  or  other  felon,  that  he 
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will  not  prosecute  him  on  condition  that  he  return  to  him 
the  stolen  goods,  or  who  takes  a  reward  not  to  prosecute. 
Am.  and  Eng.  Ency.  of  Law,  Vol.  3,  page  399. 

The  bare  taking  a  man's  own  without  favor  to  the 
thief  is  no  offense.  Both  well  v.  Bnown,  51  III.  234;  Taylor 
V.  Cottrell,  16  III.  93. 

The  public  always  has  an  interest  in  the  fair  trial  of 
causes,  so  that  notes  in  furtherance  of  agreements  to  sop- 
press  testimony  are  void.  Swan  v.  Chandler,  8  B.  Men. 
(Ky.)  97 ;  Hoy t  v.  Macon,  2  Col.  502. 

Whiere  any  part  of  the  consideration  of  a  note  is  the  com- 
pounding of  a  fel6ny,  or  the  suppression  of  evidence,  it  can 
not  be  enforced.  It  is  contrary  to  public  policy.  The 
money  for  which  the  note  was  given  may  be  actually  due 
the  payee,  but  if  the  consideration  for  the  note  is  even  in 
part,  the  abandonment  or  prevention  of  criminal  proceedings, 
the  instrument  is  illegal  and  void.  Godwin  v.  Crowell,  50 
Ga.  566;  Taylor  v.  Jaques,  106  Mass.  291 ;  Buck  v.  First 
National  Bank,  27  Mich.  293 ;  Am.  and  Eng.  Ency.  Vol.  3, 
403;  Woodruff  v.  Ilinman,  11  Vt.  592;  Cameron  v.  McFar- 
land,  2  Car.  Law  Kepos.  415  (N.  Car.) ;  Lmdsay  v.  Smith,  7S 
N.  C.  328 ;  Rhodes  v.  Neal,  64  Ga.  704 ;  Barron  v.  Tucker, 
53  Vt.  338 ;  Pearce  v.  Wilson,  111  Pa.  St.  14. 

Appellee's  Brief,  C.  H.  Payson,  Attorney. 

Whoever  takes  money  or  other  reward,  or  promise  there- 
of, to  compound  any  criminal  offense,  shall  be  fined  in  double 
the  sum  or  value  of  the  thing  agreed  for  or  taken;  but  no 
person  shall  be  debarred  from  taking  his  goods  or  property 
from  the  thief  or  felon,  or  receiving  compensation  for  the 
private  injury  occasioned  by  the  commission  of  any  such 
criminal  offense.  1  Starr  &  C.  Statutes,  766,  par.  69;  Ford 
V.  Cratty,  52  III.  315;  Bothwell  v.  Brown,  61  111.  234;  Tay- 
lor V.  Cottrell,  16  III.  93. 

A  person  prosecuting  another  upon  a  charge  of  crime,  may 
receive  from  the  accused  private  satisfaction  for  his  private 
injury,  and  the  fact  that  he  receives  this  while  the  prisoner 
is  in  confinement,  and  forbears  fu/Hher  prosecution^  does  not, 
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of  itself,  render  the  transaction  illegal.     Schoranier  v.  Far- 
well,  56  IlL  542;  Heaps  v.  Dunham,  95  111.  583. 

Opinjonof  the  Court,  Lacey,  J. 

This  was  a  motion  made  in  the  Circuit  Court  by  appel- 
lants, to  open  up  a  judgment  in  favor  of  appellee,  against 
them,  entered  by  confession,  by  virtue  of  a  power  of  attor- 
ney attached  to  a  promissory  note,  given  by  appellants  to 
appellee,  datQd  November  12,  1891,  for  $376,  due  December 
1,  1892,  with  six  per  cent  interest  per  annum,  from  date, 
based  on  the  affidavit  of  the  appellants,  showing  that  the 
sole  and  only  consideration  of  the  note  was  an  agreement 
by  appellee,  with  them,  not  to  prosecute  appellant  Siliana's 
son  David,  for  the  crime  of  forgery  of  a  promissory  note, 
signed  by  himself,  payable  to  appellee  for  money  loaned,  for 
83(X),  to  "which  he  had  forged  the  names  of  John  Baron  and 
John  Euchner  as  sureties,  dated  January  12,  1888,  due  in 
ninety  days,  with  eight  par  cent  interest,  and  the  destruction 
of  the  note.  In  fact,  the  only  consideration  of  the  note 
was  the  compounding  of  a  felony.  It  is  true,  there  were 
counter  affidavits  filed,  showing  that  the  consideration  of 
the  note  was  as  security  for  David,  the  son  of  appellant 
Siliana,  to  secure  his  note,  to  which  the  forged  names  were 
attached. 

But  the  court  could  not  try  such  issue  on  affidavits.  If 
the  affidavit  of  the  appellant  showed  Sbj^rima  facie  case  of  • 
a  good  defense,  as  here,  it  was  the  duty  of  the  court  to  open 
up  the  judgment  and  allow^  such  defense  to  be  made,  and 
the  issue  to  be  tried  by  a  jury. 

It  is  insisted  that  the  affidavits  failed  to  show  a  good 
defense,  or  that  the  consideration  of  the  note  was  the  com- 
pounding of  a  felony.  But  we  think  it  does.  It  shows  a 
state  of  facts,  if  true,  that  would  void  the  note.  Haltham 
V.  Kuntz,  17  Brad.  434.  This  case  is  not  like  and  is  distin- 
guished from,  the  one  of  Ford  et  al.  v.  Crotty,  52  111.  315, 
Here,  as  in  the  case  of  Haltham  v.  Kuntz,  stipra^  the  appel- 
lants w^ere  not  the  makers  of  the  forged  note.  As  said 
in  the  last  cited  case,  the  indebtedness    of  the  principal 
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in  the  forged  note  ''  would  be  a  sufficient  consideration  to 
support  a  promise,  in  writing,  by  appellants  to  appellee,  to 
])ay  the  debt,"  and  in  absence  of  proof  to  the  contrary,  the 
presumption  would  be  that  such  indebtedness  was  the  real 
consideration  for  the  promise;  but  here  all  parties  agree  that 
the  promise  was  in  consideration  that  the  plaintiff  would 
not  "  prosecute  the  criminal  charge  against  H.  R.  Kuntz." 

In  the  case  at  bar,  the  affidavit  of  appellants  shows  that 
the  consideration  for  their  signatures  to  the  note  in  question 
was  the  agreement  not  to  prosecute  David  Saindore  for  his 
crime  of  forgery,  who  was  the  son  of  the  appellant  Siliana 
by  her  former  husband. 

The  court  erred  in  not  granting  the  motion  and  in  not 
opening  up  the  judgment  and  allowing  the  defense.  The 
judgment  of  the  court  below  is  therefore  reversed  and  the 
cause  remanded. 


Hayes  t.  Tillage  of  Dwight. 

1.  Watercourses. --Pbllution  o/—JVj«'«xw(?c«.— The  pollution  of  water 
in  a  stream,  bo  as  to  render  it  unfit  for  domestic  use  or  for  the  watering 
of  stock,  is  a  sufficient  ^ound  for  equita,hle  interference. 

2 .  Nuisances— Pollution  of  Streains — Cities  and  ViUages.^An  incor- 
porated city  or  village  has  no  more  riglit  than  an  individual,  to  render 
corrupt  and  unwholesome,  a  stream  of  water.  Its  duty  to  prevent  a 
nuisance  to  its  citizens  by  taking  care  of  its  sewage,  gives  it  no  right  to 
create  one,  as  to  others,  by  the  poUution  of  a  stream  in  which  tbe  latter 
have  rights. 

8.  Injunctions —  Watercourses — Owner  of  Lands  upon  a  Stream,— An 
owner  of  land  upon  a  stream  below  a  village,  and  into  which  the  village 
attempts  to  discharge  its  sewers,  is  entitled  to  an  injunction  agaio^ 
irreparable  injury  by  tlie  outflow  of  sewage,  and  this  is  so,  even  where 
the  stream  in  question  is  not  a  constantly  flowing  stream. 

4.  Nuisances — Statutory  Definition— Running  Streams. — To  corrupt 
or  render  impure  the  water  of  any  spring,  river,  stream,  pond  or  lake  to 
the  injury  or  prejudice  of  others,  is  declared  to  be  a  nuisance  by  section 
221  of  chapter  38,  R.  S.  111.  There  is  no  such  limit  as  that  of  a  constantly 
running  stream. 

5.  Nuisances —Cha ncery  Jurisdiction — Trials  at  Law.  — ^The  rule  that 
before  a  court  of  equity  will  gi*ant  preventive  relief  against  a  threatened 
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noisance,  the  question  of  whether  the  thing  is  a  nuiRance  must  first  be 
determined  bj  a  jury  at  law,  or  in  special  cases  by  a  jury  in  an  issue 
directed  out  of  chancery,  applies  to  cases  only  in  which  the  thing 
threatened  is  not  necessarily  a  nuisance,  and  not  to  cases  where  the  thing 
threatened  is  a  nuisance  per  «e,  or  where  its  contemplated  use  will  neces- 
sarily make  it  a  nuisance. 

fL  Estoppel — Easements  Created  by  Deed  or  Prcacripfion,— The  owner 
of  land  upon  a  stream  below  a  village,  when  the  citizens  were  agitating 
the  question  of  sewage  at  a  public  meeting,  was  called  upon  for  a  speech 
and  was  represented  as  stating  that  he  was  willing  that  the  sewage 
should  be  discharged  into  the  stream  provided  a  sufficient  flow  of  water 
was  had  to  keep  the  sewage  moving.  When  applied  to  for  a  deed  giving 
the  village  the  right,  he  relused.  It  was  fields  that  his  alleged  consent 
was  simply  an  oral  license,  revocable  at  any  time.  The  right  was  in  the 
nature  of  aa  easement,  which  can  not  exist  except  by  deed  or  pre- 
scription. 

Memorandam. — ^Injunction  to  restrain  a  nuisance.  Appeal  from  the 
Circuit  Court  of  Livingston  Coimty;  the  Hon.  Charles  R  Starr,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  A.  D.  1893.  Opinion 
filed  December  12,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Reeves  &  Boys,  Attorneys. 

The  pollution  of  streams  by  municipalities  and  public 
bodies  in  charge  of  sewage  and  drainage,  has  occasioned 
frequent  exercise  of  the  preventive  powers  of  equity.  Upon 
principle  a  public  body  has  no  more  right  &t  common  law 
than  a  private  person.  Its  duty  to  prevent  public  nuisances 
by  taking  care  of  the  sewage  or  drainage  of  a  district  gives 
it  no  right  to  create  another  nuisance  bj^  the  pollution  of  a 
stream.  Any  pollution  of  a  stream  by  a  public  body,  in 
taking  care  of  sewage,  is  therefore  a  nuisance  unless  ex- 
pressly authorized,  and  is  liable  to  injunction.  Gould  on 
Waters,  Sees.  544,  545,  546;  Wood  on  Nuisances,  Sees.  683, 
684,  685,  686,  689 ;  Attorney-General  v.  Leeds,  5  L.  R.  Ch. 
App.  589 ;  High  on  Injunctions,  Sec.  810 ;  Merrifield  v. 
Lombard,  13  Allen  16 ;  Wahle  v.  Reinbaeh,  76  111.  322. 

The  power  of  a  court  of  chancery  to  restrain  a  threat- 
ened nuisance  has  been  clearly  and  positively  aflBirmed  by 
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our  Supreme  Court,  in  the  following  cases,  to-wit :  Dun- 
ning V.  Aurora,  40  111.  481 ;  Bliss  v.  Kennedy,  43  111.  69 ; 
Lake  View  v.  Letz,  44  111.  81 ;  Hotz  v.  Hoy t,  135  111.  388. 

XJl)on  the  question  of  consent,  if  it  is  the  claim  of  de- 
fendant that  complainant  consented  to  allow  the  defendant 
to  run  a  drain  or  sewer  across  his  premises,  or  to  permit  it, 
this  right  would  be  an  easement  upon  the  land  of  complain- 
ant. And  an  easement  can  not  be  obtained  except  by  deed 
or  prescription.  An  oral  license  is  revocable  at  any  time. 
And  in  support  of  this  we  cite  the  following  cases:  Wise- 
men  V.  Lucksinger,  84  N.  Y.  31 ;  Olmsted  v.  Dennis,  77  N. 
Y.  378 ;  Wolfe  y.  Frost,  4  Sandf.  Ch.  (K  Y.)  72;  Cook  t. 
Streans,  11  Mass.  533 ;  Stevens  v.  Stevens,  11  Met.  251 ;  Ex 
Parte  Coburn,  1  Cow.  568 ;  Munford  v.  Whitney,  15  Wend. 
384;  Post  V.  Pearsall,  22  Wend.  425;  Eanks  v.  Am.  Tract  So.,  4 
Sandf.  Ch.  (N.  Y.)  438 ;  Forbes  v.  Bolenseifer,  74  111.  183 ; 
Morse  v.  Copeland,  2  Gray  302 ;  Robinson  v.  Tbrailkill,  110 
Ind.  117 ;  Thompson  v.  Gregory,  4  Johns.  81 ;  Cobb  v. 
Hampshire,  18  Pick.  340 ;  Miller  v.  A.  &  S.  Ey  Co.,  6  Hill 
(?1 ;  Kamphouse  v.  Gaflfner,  73  111.  453 ;  Tanner  v.  Volentine, 
75  111.  624 ;  St.  Louis  Stockyards  Co.  v.  Wiggins  Ferry  Co., 
112  111.  384;  Simpson  v.  Commissioners,  etc.,  21  111.  App. 
67 ;  Murray  v.  Gibson  et  al.,  21  111.  App.  488 ;  Stoddard  v. 
Filgur  et  al.,  21  111.  App.  560 ;  Deyo  v.  Ferris,  22  lU.  App. 
154 ;  Totel  v.  Bonnefoy  et  al.,  23  111.  App.  55. 

Appellee's  Brief,  E.  S.  McIlduff  and  Geo.  W.  Patton, 

Attorneys. 

"  The  question  as  to  what  is  a  nuisance  is  one  peculiarly 
fitted  for  the  investigation  of  a  jury,  and  in  an  ordinary  case, 
where  the  event  of  a  suit  in  equity  depends  upon  a  legal 
right,  the  right  must  be  ascertained  in  an  action  at  law, 
before  any  relief  can  be  granted  in  a  court  of  equity." 
2  Story's  Eq.  Juris.,  Sec.  925b. 

"  The  cases  to  be  found  in  the  reports  illustrative  of  the 
rules  above  stated  are  very  numerous.  Eef erence  is  made  to 
the  following :  Eastman  v.  Company,  47  N.  H.  71;  Attor- 
ney-General V.  Heishon,  18  N.  J.  Eq.  410;  Shields  v.  Arndt, 
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4  Id.  234;  Hackensack  Improvement  Commission  v.  New- 
Jersey  Midland  Ry.  Co.,  22  Id.  94;  Wolcott  v.  Melick,  11  Id. 
204;  Goodall  v.  Crofton,  33  Ohio  St.  271;  Kennerty  v.  Eti- 
wan  Phosphate  Co.,  17  S.  C.  411;  Clack  v.  White,  2  Swan 
540;  Fisk  v.  Wilber,  7  Barb.  395;  White  v.  Forbes,  Walker, 
(Mich.)  112;  Hacke's  Appeal,  101  Pa.  St.  245;  Washburn  on 
Easements,  (3d  ed.)  700;  Adams'  Equity,  311. 

When  assent  has  been  given  to  one  by  another  to  do  an 
act,  the  natural  and  probable  consequences  of  which  are  to 
produce  a  certain  result,  and  the  person  to  whom  the  assent 
is  given  goes  on  and  expends  money  on  the  strength  of  the 
assent,  and  makes  erections  of  a  permanent  character,  while 
the  consent  does  not  give  any  interest  in  the  land,  and 
at  law  is  revocable  at  any  time,  yet  a  court  of  equity  will 
enforce  it  as  an  agreement  to  give  the  right,  in  a  case  of 
fraud  or  great  hardship,  or  will  generally  enjoin  a  party 
from  revoking  it.  Wood's  Law  of  Nuisances,  2d  Ed.,  p.  380, 
Sec.  360;  Cook  v.  Pridgen,  45  Ga.  331. 

Even  if  the  assent  or  license  involves  the  creation  of  an 
easement,  yet  if  heavy  sums  of  money  have  been  expended 
on  the  faith  of  it,  equity  will  not  aid  the  licensor  in  con- 
summating the  fraud,  but  if  invoked  will  decree  a  valid  title. 
Houston  V.  Laffe,  46  N.  H.  508;  McKellip  v.  Mcllhenny, 
4  Watts,  317;  2  Eq.  Cases  Ab.  523. 

"  In  cases  where  the  revocation  would  be  a  fraud,  courts 
of  equity  give  a  remedy,  either  by  restraining  the  revoca- 
tion or  by  construing  the  license  as  an  agreement  to  give 
the  right  and  compelling  a  specific  performance."  Veghte 
et  al.  V.  The  Raritan  Water  Power  Co.,  19  N.  J.  Eq.  142; 
Brow-n  v.  Brown,  30  N.  Y.  544. 

Where  great  expense  has  been  incurred  on  the  faith  of  a 
parol  license,  such  license  operates  as  an  equitable  estoppel. 
Bridge  Co.  v.  Bragg,  11  N.  R.  102;  Lefevre  v.  Lefevre,  4  S. 
&  R.  (Penn.)  241;  Ricker  v.  Kelly,  1  Greenl.  (Me.)  117;  Hep- 
bum  V.  McDoweU,  17  S.  &  R.  (Penn.)  383. 

Opinion  of  the  Court,  Harker,  P.  J. 

In  the  summer  of  1892,  the  village  of  Dwight  began  the 


534  Appellate  Courts  of  Illinois. 

—         * 

Vol.  49.]  Hayes  v.  Village  of  DwighL 

construction  of  a  system  of  sewers,  planning  said  system  so 
that  the  discharge  of  the  sewage  from  the  village  would  be 
into  Gooseberry  creek,  a  stream  passing  through  the  village 
and  running  in  a  northerly  direction  through  the  farm  of 
appellant. 

Appellant  filed,his  bill  to  restrain  the  village  from  dis- 
charging its  sewage  into  the  creek,  alleging  that  the  creek 
was  a  running  stream  of  living  water,  pure  and  good  for 
stock;  that  he  was  using  his  farm  as  a  stock  farm;  that  he 
relied  upon  the  waters  of  the  creak  for  his  stock;  that  he  cut 
ice  from  the  creek  and  stored  it  for  the  use  of  his  family; 
that  the  discharge  of  the  sewage  into  the  creek  above  as 
contemplated  by  the  village,  would  render  the  water  unfit 
for  use  and  would  cause  noxious  odors  to  spread  over  his 
farm  and  place  of  residence,  rendering  the  same  unhealthful, 
and  would  cause  to  him  irreparable  injury.  A  temporary 
injunction  was  granted  by  the  master  in  chancery  as  prayed 
for,  and  at  the  January  term,  1893,  of  the  Circuit  Court, 
appellee  having  answered  denying  all  the  material  allega- 
tions in  the  bill,  a  hearing  was  had  resulting  in  adissolutioQ 
of  the  injunction  and  a  dismissal  of  the  bill. 

The  evidence  shows  that  Dwiffht  is  a  .villa;?e  of  about 
1,600  inhabitants;  that  ap|X3llant  owns  a  stock  farm  of  212 
acres  about  one  mile  north  of  the  vilWe.  on  which  he  has 
resided  for  several  years,  and  that  the  stream  into  which  the 
village  pro}x>ses  to  empty  its  sewage  flows  tlirough  his  fann 
for  the  distance  of  three-fourths  of  a  mile,  and  is  used  by 
him  for  watering  his  stock  and  harvesting  ice  for  domestic 
purposes.    A  large  number  of  witnesses  were  examined  as 
to  the  effect  which  a  discharge  of  the  sewage  into  the 
stream  would  have  upon   the  water  and  there  was  some 
diversity  of  opinion  among  them.    We  do  not  care  to  dis- 
cuss their  testimony  in  detail  but  will  say  that  the  decided 
preponderance  shows  that  the  discharge  of  the  village  sew- 
age as  contemplated  would  pollute  the  water  and  render  it 
unfit  for  use  on  appellant's  farm.     We  are  satisfied,  also, 
from  the  evidence,  that  the  sewage  running  through  the 
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stream,  would  fill  the  air  about  the  premises  and  residence 
of  appellant  with  unpleasant  and  unhealthful  odors  to  such 
an  extent  as  to  render  it  a  nuisance. 

The  pollution  of  water  in  a  stream  so  as  to  render  it  unfit 
for  domestic  use  or  for  the  drink  of  stock  by  one  who  has 
the  right  to  use  it,  is  a  sufficient  ground  for  equitable  inter- 
ference. An  incor|X)rated  city  or  \nllage  has  no  more  right 
than  an  individual  to  ren4er  corrupt  and  unwholesome  such 
water.  Its  duty  to  prevent  a  nuisance  to  its  citizens  by 
taking  care  of  its  sewage  gives  it  no  right  to  create  to  others 
a  nuisance  by  the  pollution  of  a  stream  in  which  the  latter 
have  rights. 

An  owner  of  land  upon  a  stream  like  the  one  in  question, 
below  a  village,  is  entitled  to  an  injunction  against  irrepa- 
rable injury  by  the  outflow  of  sewage.  Gould  on  Waters, 
Sees.  544,  545,  546;  Wood  on  Nuisances,  Sees.  683,  684,  685. 
High  on  Injunctions,  Sec.  810. 

In  our  opinion  it  does  not  militate  against  appellant's 
right  to  an  injunction  that  Gooseberry  creek  is  not  a  con- 
stantly riinnino:  stream.  The  evidence  shows  that  it  is  a 
running  stream  except  in  times  of  very  dry  weather,  and 
that  in  those  times  sufficient  water  is  left  in  pools  and  low 
places  to  water  his  stock.  To  our  minds  it  appears  that  the 
nuisance  would  be  greater  with  such  a  stream  than  it  would 
be  with  a  stream  of  a  constant  and  never  failing  flow,  be- 
cause the  sewage  which  had  accumulated,  would  be  left  upon 
the  premises  instead  of  being  washed  away. 

To  corrupt  or  render  impure  the  water  of  any^  spring, 
river,  stream,  pond  or  lake  to  the  injury  or  prejudice  of 
others,  is  declared  a  nuisance  by  our  statute.  1  Starr  & 
Curtis'  Statutes,  815.  There  is  no  such  limit  as  that  of  a 
constantly  running  stream. 

It  is  contended  by  appellee  that  before  appellant  is  en- 
titled to  an  in  junction,  it  must  first  be  determined  by  a  jury 
in  a  court  of  law  that  the  emptying  of  the  sewage  into  the 
creek  constitutes  a  nuisance.  Such,  doubtless,  was  the  view 
taken  by  the  trial  court,  as  the  bill  was  dismissed  "  without 
prejudice  to  complainant's  right  at  law."    A  long  list  of 
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authorities  are  cited,  the  most  of  them  Illinois  cases,  in  which 
the  rule  is  laid  down,  that  before  a  court  of  equity  will  grant 
preventive  relief  against  a  threatened  nuisance,  the  question 
of  whether  the  thing  is  a  nuisance  must  first  be  determined 
by  a  jury  at  law,  or  in  special  cases  by  a  jury  on  an  issue 
directed  out  of  chancery.  The  Illinois  cases  must  be  con- 
sidered as  referring  to  cases  only  in  which  the  thing  threat- 
ened is  not  necessarily  a  nuisance.  As  we  read  those  cases, 
we  do  not  understand  our  Supreme  Court  to  hold  a  trial  by 
jury  to  determine  the  question  of  nuisance  necessary  where 
the  thing  threataned  is  a  nuisance  per  se,  or  where  its 
contemplated  use  will  necessarih'-  make  it  a  nuisance.  In 
the  case  of  Wahle  v.  Reinbeck,  76  111.  322,  a  case  where  the 
complainant  sought  to  enjoin  his  neighbor  from  erecting  a 
privy  so  close  to  his  house  and  well  that  it  would  become 
injurious  to  the  health  and  comfort  of  his  family,  this  exact 
question  was  considered.  The  Supreme  Court,  after  holding 
that  the  erection  and  use  of  the  structure  contemplated 
would  be  a  nuisance  per  se^  use  the  following  language: 
*'  To  say  that  sucli  a  nuisance  must  be  suffere<l  to  be 
created  and  continued  until  its  character  shall  be  fonnaUv 
determined  at  law,  would  seem  to  be  little  better  than 
a  mockery  of  justice  to  him  whose  residence  is  affected 
thereby."  This  court  has  held  that  a  ]>rivy  so  constructed 
as  to  contaminate  the  water  of  a  well  used  for  domes- 
tic purposes  or  which  is  allowed  to  remain  in  such  a  condi- 
tion that  persons  dwelling  near  it  are  rendered  uncomfort- 
able by  the  escape  of  noxious  smells  and  filthy-  matter,  is  a 
nui^imce  per  se^  and  if  the  facts  are  clearly  shown,  it  will,  by 
a  court  of  equity,  be  abated  without  a  preliminary  determi- 
nation of  the  facts  by  a  jury,  lliff  v.  School  Directors,  45 
111.  App.  419. 

A  discharge  of  the  product  of  the  water  closets  of  the 
village  of  D  wight  into  Gooseberry  creek,  and  thence  npon 
and  through  the  premises  of  appellant  by  means  of  that 
stream  would  be  a  nuisance  ^^r  se,  and  it  is  not  such  a  case 
as  requires  the  preliminary  determination  of  a  jury. 

Appellee  also  contends  that  appellant  is  estopped  from  the 
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relief  sought,  because  of  consent  on  his  part  to  carry  the 
sewage  of  the  village  through  his  farm  by  means  of 
Gooseberry  creek.  It  appears  from  the  evidence  that  at  a 
public  meeting  of  the  citizens  of  Dwight  called  to  consider 
the  feasibility  of  a  sewer  system,  appellant  was  called  upon 
for  a  speech  in  which  he  stated  the  manner  of  constructing 
sewers  by  special  assessment,  and  is  represented  by  som^  of 
the  witnesses  as  saying  that  he  Avas  willing  for  the  sewage 
to  be  discharged  into  Gooseberry  creek,  provided  a  sufficient 
flow  of  water  was  had  to  keep  the  sewage  moving.  Appel- 
lant explains  that  he  had  no  reference  to  a  general  discharge 
of  the  village  sewage,  but  only  to  such  as  would  be  dis- 
charged from  the  Keeley  Institute,  and  that  whatever  was 
said  at  that  time  by  him,  or  at  any  other  time  relative  to  his 
consent,  was  limited  entirely  to  sewage  from  that  institu- 
tion. 

When  applied  to  for  a  deed  giving  the  village  the  right 
appellant  refused.  The  village  authorities  did  not  regard 
appellant  as  having  consented.  The  most  that  can  be  said 
of  appellant's  alleged  consent  is  that  it  was  simply  an  oral 
license  revocable  at  any  time.  It  was  in  the  nature  of  an 
easement  which  can  not  exist,  except  by  deed  or  prescrip- 
tion. Angell  on  Water  Courses,  Sec.  168;  Washburn  on 
Easements,  267;  Bullen  v.  Runnels,  2  N.  H.  255;  Ilall  v. 
Ionia,  38  Mich.  493. 

We  do  not  regard  the  alleged  errors  of  the  refusal  of  the 
court  to  allow  the  bill  to  be  amended  as  very  material.  Com- 
plainant was  entitled  to  the  relief  sought,  and  there  was  not 
a  sufficient  variance  between  the  allegations  in  the  bill  and 
proofs  with  reference  to  the  character  of  the  stream  to  re- 
quire an  amendment. 

The  decree  is  reversed  and  the  cause  remanded  with 
directions  to  the  Circuit  Court  to  make  the  injunction  per- 
petual.    Reversed  and  remanded  with  directiop^. 


538  Appellate  Courts  of  Illinois. 

Vol.  49.]  L  C.  R  Ck).  v.  The  People. 


49    ^88 

jS  '54>       Illinois  Central  B.  Co,  t.  The  People,  Use  of  Stephen 

E*  Moore. 

1,  Highways — Obstructions  by  Railroad  Companies — Parol  Dedica- 
tion,— In  an  action  against  a  railroad  company  for  obstructing  a  public 
highway  crosaing,  it  appeared  that  the  public  had  used  the  crossing  for 
thirty  years,  and  that  until  a  short  time  before  the  commencement  of 
the  suit,  the  company  had  recognized  its  right  to  do  so.  In  the  con- 
struction of  a  building  on  its  right  of  way,  it  had  left  an  opening  the 
width  of  the  street,  and  constructed  approaches  from  both  sides.  It  had 
constructed  and  maintained  a  plank  crossing  for  the  convenience  of  the 
public,  erected  and  maintained  at  the  place  a  sign-board  reading  "  Bail- 
road  crossing,  look  out  for  the  .cars/*  and  a  portion  of  the  time  had  kept 
a  flagman  there.  It  toas  held^  that  independent  of  any  right  ^aoquired  by 
the  public  by  reason  of  long  and  continued  use,  such  acts  by  tlie  com- 
pany furnished  strong  evidence  of  a  parol  dedication. 

2.  Dedication — Evidence  of  Parol  Dedication, — Proof  of  a  parol  dedi- 
cation must  clearly  show  an  intention  on  the  part  of  the  land  owner  to 
dedicate,  but  the  proof  may  consist  of  acts  of  the  owner  mutually  indica- 
tive of  such  intention,  or  his  acquiescence  in  the  use  of  the  land  in  ques- 
tion, and  under  circumstances  which  would  reasonably  forbid  such 
acquiescence  if  there  was  no  such  intention. 

I  8.    Highways — 06«frucfion.— Section  77,  Ch,  174,  R.S.,  providing  that 

I  no  railroad  corporation  shall  obstruct  any  public  highway,  by  stopping 

j  any  train  upon,  or  by  leaving  any  car  or  locomotive  engine  standing  on 

its  tracks  where  the  same  intersects  or  crosses  suchpublic  highway,  is  not 
violated  unless  the  train,  car  or  locomotive  stopped  or  left  standing  there- 
on, forms  an  obstruction  to  travel. 

4.  Verdict  and  Judgment — Objection  to  Form, — Technical  objections 
to  the  form  of  a  verdict  and  judgment  can  not  be  made  in  the  Appellate 
Court  for  the  first  time. 

Memorandam. — Action  for  obstructing  a  highway.  Appeal  from  th« 
Circuit  Court  of  Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1893,  and  afllrmei 
Opinion  filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Wheeler  &  Hunter,  attorneys  for  appellant. 

Stephen  R.  Mooee,  attorney  for  appellee. 
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Opinion  of  the  Cocrt,  IIarker,  P.   J. 

This  suit  was  brought  by  Stephen  R.  Moore,  in  the  name 
of  the  people,  for  his  use,  under  Sees.  77  and  78,  Chap.  114, 
of  the  Revised  Statutes,  providing  against  the  obstructing  by 
railroad  companies  of  highways.  There  were  nine  counts 
in  the  declaration  charging  appellant  with  having,  on  nine 
different  days,  obstructed  Hickory  street,  in  the  city  of 
Kankakee,  at  its  intersection  with  the  Illinois  Central  Rail- 
road, by  leaving  standing  thereon,  cars,  in  violation  of  the 
statute.  There  was  a  trial  by  a  jury,  with  a  verdict  in 
favor  of  appellee  on  each  count,  for  $15,  aggregating 
S135.  The  court  overruled  a  motion  for  a  new  trial  and 
entered  judgment  on  the  verdict. 

The  chief  contention  of  appellant  is,  that  the  evidence 
fails  to  show  that  the  place  at  which  it  is  charged  with  hav- 
ing left  its  cars,  is  a  public  highway  or  crossing.  It  does 
not  appear  that  Hickory  street  was  ever  formally  laid  out 
at  the  place  in  question,  before  the  construction  of  the 
railroad  track,  or  proceedings  had  since  to  open  and  extend 
the  street  across  the  track. 

The  evidence  shows,  however,  that  for  a  period  of  thirty 
years  the  public  used  this  crossing,  and  that  up  to  a  short 
time  before  the  commencement  of  this  suit,  appellant  had 
recognized  their  right  to  do  so.  In  the  construction  of 
buildings  on  its  right  of  way,  it  had  left  an  o])ening  of  the 
width  of  the  street,  had  constructed  approaches  from  both 
sides,  had  constructed  and  maintained  a  plank  crossing  for 
the  convenience  of  the  public,  had  erected  and  maintained 
at  the  place  a  sign,  reading,  "  Railroad  crossing,  look  out 
for  cars,"  and  for  a  portion  of  the  time  had  kept  a  flag- 
man stationed  there.  Independent  of  any  right  acquired 
by  the  public,  by  reason  of  long  and  continued  use,  these 
acts  of  appellant  furnished  pretty  strong  evidence  of  a  parol 
dedication.  We  recognize  the  rule,  that  proof  of  a  parol 
dedication  must  clearly  show  intention  on  the  part  of  the 
land  owner  to  dedicate,  but  the  proof  may  consist  of  acts 
of  the  owner,  naturally  indicative  of  such  an  intention,  or  of 
his  acquiescence  in    the  public  use  under  circumstances 
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which  would  reasonably  forbid  such  acquiescence,  if  there 
was  no  such  intention.  We  are  unable  to  see  that  appellant 
was  injured  by  any  erroneous  ruling  of  the  court,  on  the 
admission  of  evidence. 

The  court  improperly  instructed  the  jury  that  it  was  suf- 
ficient to  render  the  railroad  company  liable,  if  the  proof 
showed  that  it  left  any  car  standing  on  the  track  where  the 
same  intersects  or  crosses  the  highway.  The  statute  is  not 
violated  unless  the  car  or  cars  formed  obstruction  to  travel. 
liut  the  testimony  of  Mr.  Moore  was  that  tlie  cars,  on  the 
dates  alleged,  so  stood  upon  the  crossing  as  to  obstruct 
travel.  On  this  particular  point  he  was  not  contradicts. 
There  was  no  such  question  before  the  jury  as  that  of  total 
or  partial  projection  of  the  cars. 

The  instruction  worked  no  harm  to  appellant. 

There  is  some  criticism  as  to  4;he  form  of  the  verdict  and 
judgment.  The  objection  is  entirely  technical  and  is  made 
here  for  the  first  time.  That  is  a  sufficient  reason  why  it 
should  not  prevail. 

The  judgment  should  be  affirmed. 
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Moore. 

1.  IIighiray8—Ol)8trnction  by  Cars,  etc.— -Sec.  77  of  Chap.  174,  R  8., 
which  provides  that  no  raihoad  corporation  shaU  ohstnict  any  public 
higliway  by  stopping  trains  upon  or  by  leaving  cars  or  locomotives 
standing  n\Km  its  track  where  the  same  crosses  such  highway,  is  a  penal 
statute,  which,  by  well  established  rules  of  construction,  mufit  be 
strictly  construed,  and  in  a  prosecution  under  it,  it  is  not  sufficient  toshow 
that  the  company  left  a  car  standinj^  on  its  track  where  the  same  inter- 
sects or  crosses  the  public  highway.  It  must  be  shown  that  the  car  or 
locomotive  obstructed  public  travel. 

2.  Instructions — Erroneous — Conflict  of  Evidence. — Where  there  is » 
conflict  in  the  evidence  upon  a  material  branch  of  the  case,  the  giving  of 
an  erroneous  instraction  is  sufficient  ground  for  reversing  the  judgment, 
although  it  would  not  be  so  were  it  not  for  the  conflict  of  evidence. 
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Memorandum. — Action  for  obstructing  a  highway.  Appeal  from  the 
Circuit  Court  of  Kankakee  County;  the  Hon.  Charles  R.  Staer,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1893.  Opinion  filed 
December  12, 1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Wheeler  &  Hunter,  attorneys  for  appellant. 

Stephen  R.  J^^oore,  attorney  for  appellee. 

Opinion  of  the  Court,  Harker,  P.  J. 

The  facts  in  this  case  are  substantially  the  same  as  in 
number  2562,  ante  (first  preceding  case),  between  the  same 
parties,  except  as  to  that  branch  of  the  case  relating  to  the 
acts  of  obstructing.  Appellee  recovered  on  three  counts 
for  obstructing  Hickory  street  crossing  in  Kankakee,  on 
the  28th,  29th  and  30th  days  of  September,  and  judgment 
was  entered  for  $150. 

There  was  a  sharp  conflict  in  the  testimony  as  to  whether 
the  crossing  really  was  obstructed  on  those  days,  Mr.  Moore 
testifying  that  cars  stood  upon  the  track  on  those  days  pro- 
jected over  upon  the  crossing  so  as  to  obstruct  travel,  while 
two  of  appellant's  employes  charged  with  keeping  the 
crossings  clear,  and  whose  attention  was  called  particularly 
to  this  one,  testiJSed  that  the  cars  projected  over  but  a  short 
distance  and  not  so  as  to  interfere  with  public  travel  at  any 
time  on  the  days  mentioned. 

The  court  instructed  the  jury  that  it  was  sufficient  to 
render  the  railroad  company  liable  if  the  proofs  showed 
that  it  left  any  car  standing  on  its  track  where  the  same 
intersects  or  crossed  a  public  highway.  In  case  of  a  wide 
street  crossing,  a  car  standing  upon  the  railroad  track  may 
intersect  the  crossing  without  obstructing  the  crossing  in 
the  least.  This  prosecution  is  under  a  penal  statute,  which 
by  a  well  established  canon  of  construction,  must  be  con- 
strued strictly.  The  language  is :  "  No  railroad  corpora- 
tion shall  obstruct  any  public  highway  by  stopping  any 
train  upon,   or  by  leaving  any  car  or  locomotive  engine 
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standing  on  its  track  when  the  same  intersects  or  crosses 
such  public  highway,"  etc. 

The  purpose  of  the  statute  was  to  prevent  the  obstruction 
of  public  travel. 

In  view  of  the  conflicting  state  of  the  evidence  upon  this 
branch  of  the  case,  we  regard  the  giving  of  this  erroneous 
instruction  as  sufficient  ground  for  reversing  the  judgment 
Reversed  and  remanded* 


Illinois  Central  E.  Co.  V.  The  People,  Use  of  Stephen 

Moore. 

1.  Instructions — Erroneous  hut  ITarmtess.—lA  an  action  against  a 
railroad  company  for  obstructing  a  public  highway  by  stopping  any 
trains  upon^  or  by  leaving  any  cars  or  locomotive  engines  standing  on  its 
tra:;k  where  the  same  intersects  or  crosses  such  highway,  the  court 
erroneously  instructed  the  jury  that  it  was  sufficient  to  render  the  com- 
pany liable  if  the  proof  showed  that  it  left  any  car  standing  on  tlietrax-k 
where  the  same  intersects  the  crossings  but  the  evidence  was  clear  that 
the  ears  did  on  the  day  alleged  obstruct  the  crossings  and  there  being  no 
countervening  testimony  ^  it  teas  heldy  that  no  harm  was  done  by  giviogit 

Memorandnm.— Action  for  obstructing  a  highway.  Appeal  from  the 
Circuit  Court  of  Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term^  1893,  and  affirmed. 
Opinion  filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court 

Wheeler  &  Hunter,  attorneys  for  appellant. 

Stephen  TL  Moore,  attorney  for  appellee. 

Opinion  of  the  Coitrt,  Harker,  P.  J. 

The  facts  in  this  case  are  substantially  the  same  as  in 
number  2502  (second  preceding  case),  anU,  except  that  the 
obstructing  of  Hickory  street  crossing  is  shown  to  have 
been  on  a  different  day.  There  was  a  finding  on  one  count 
for  $50,  and  judgment  entered  accordingly. 
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The  evidence  abundantly  supports  the  verdict  We  see 
no  serious  error  of  the  court  in  hiling  upon  the  evidence. 

The  court  erroneously  instructed  the  jury  that  it  was  suf- 
ficient to  render  the  railroad  company  liable  if  the  proof 
showed  that  it  left  any  car  standing  on  the  track  where  the 
same  intersects  the  crossing;  but  as  the  evidence  was  clear 
that  the  cars  of  appellant  did,  on  the  day  alleged,  obstruct 
the  crossing,  and  there  was  no  countervening  testimony  as 
to  that  point,  no  harm  was  done  appellant  by  the  giving  of 
it.  Substantial  justice  was  done  and  the  judgment  should 
be  affirmed* 


Blake  r.  City  of  Pontiac  and  Augustus  E.  Robinson. 

1 .  Cities  and  Villages — Liahiliiy  for  Lack  of  Accommoda t ions,  etc, ,  in 
City  Prison.^The  fact  that  tramps  and  ragrante  were  kept  in  the  cala- 
boose in  company  with  the  plaintiff,  and  that  he  was  not  kept  in  more 
select  society  while  confined  therein  for  the  violation  of  an  ordinance, 
and  the  further  fact  that  he  was  offended  by  their  rough  and  vile  con- 
versations, and  became  nauseated  and  sick,  can  not  be  charged  against 
the  city  as  an  original  complaint  in  constructing  a  prison, 

2.  Cities  and  Villages^Caldboose  Regulations, — ^The  building  of  the 
calaboose,  and  the  establishing  of  regulations  for  the  detention  of  prison- 
ers therein,  to  answer  to  charges  of  violating  the  ordinances  of  the  city, 
are  clearly  within  the  police  power  of  municipal  corporations  and  are 
not  in  their  nature  corporate  acts. 

3.  Cities  and  Villages^^Enforecment  of  Ordinances. — The  making 
and  enforcement  of  all  such  laws,  ordinances  and  regtilations  as  pertain 
to  the  comfort,  safety,  health,  convenience,  good  order  and  welfare  of 
the  public,  is  within  the  power  of  a  municipal  corporation,  and  aU  per- 
sons officially  charged  with  the  execution  and  enforcement  of  such  ordi- 
nances and  regulations  are  quo  ad  hoc  police  officers. 

4.  Cities  and  Villages — Arrest  of  Offenders. — The  arrest  of  a  person 
on  a  charge  of  violation  of  an  ordinance  of  a  municipal  corporation,  and 
detaining  him  in  the  calaboose.  Is  an  act  which  such  corporation  is 
incapable  of  doing,  except  through  its  constituted  officer — the  city  mar- 
shal— or  some  other  person  duly  qualified  by  law  to  act.  The  municipal 
corporation  can  act  in  no  other  way  except  through  its  officers. 

6.  .  Cities  and  Villages— Power  to  Commit  Wrongs.^A  city,  in  the 
performance  of  its  police  regulations,  can  not  commit  a  wrong  through 
its  officers  in  such  a  way  as  to  render  it  liable  for  the  torts  of  its  officers. 
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6.  Cliiea  and  Villages— Power  over  Officers — Batifica tion.--k  city  has 
no  power  to  authorize  a  police  officer  to  commit  an  unlawful  act,  and 
what  it  can  not  do  directly,  it  can  not  do  indirectly  by  ratification. 

7.  Cities  aiid  Villages— Liability  for  Unauthorized  Acts  of  Ojpcers,— 
The  fact  that  the  officers  of  a  municipal  corporation  adopt  ordinances  and 
appoint  a  marshal  to  see  that  they  are  executed,  does  not  render  the 
municipal  corporation  liable  for  the  unauthorized  illegal  and  oppressive 
acts  of  the  mar8hal  as  representative  of  the  municipality.  The  officers  of 
the  municipality  only  empower  the  marshal  to  do  that  which  the  ordi- 
nances require,  and  not  to  oppress  its  citizens. 

8.  Cities  and  V'^^Zagies — Building  of  the  City  Prison. — ^The  buildiag  of 
the  city  prison  is  a  lawful  act,  and  its  construction  does  not  render  the 
municipality  liable  for  the  wrongful  imprisonment  of  persona  therein, 
when  they  have  done  no  act  contributing  to  it. 

9.  Cities  and  Villages — Duty  in  Regard  to  Calaboose. — The  statute 
neither  recjuires  nor  allows  a  city  or  other  municipal  corporation  to  erect 
and  maintain,  as  a  city  prison,  an  illegal  structure,  nor  does  it  allow  it 
to  incarcerate  prisoners  tlierein;  therefore  such  an  illegal  incarceration 
should  not  be  regarded  as  an  act  of  the  municipality,  as  it  has  no  power 
to  do  a  wrong. 

10.  Cities  and  Villages — Liability  for  an  Act  of  its  0J/!cer8.— In  an 
action  brought  against  a  city  and  the  city  marshal  for  arresting  a  per- 
son and  confining  him  in  a  calaboose,  where  a  city  is  simply  exercising 
its  police  powers,  any  act  of  its  officers  or  agents,  including  the  directors 
or  aldermen,  in  violation  of  and  against  the  terms  and  spirit  of  the  law, 
where  acting  as  a  legislative  body  or  as  mere  agents  and  officers  execut- 
ing the  ordinances,  are  ultra  vires  and  in  excess  of  the  power  of  the  city, 
and  for  such  acts  of  such  officers  whereby  damages  accrue  to  any  citizen 
there  is  no  remedy  against  the  corporation. 

11.  Joint  Actions— Municipalities  and  Municipal  Officers, — ^Wherean 
action  for  a  tort  was  brought  against  the  several  defendants,  and  in  legal 
contemplation  the  act  complained  of  could  not  have  been  committed  by 
several  persons  and  could  only  be  considered  the  tort  of  the  actual  mis- 
doer  or  the  distinct  tort  of  each,  a  separate  action  against  the  actual  mis- 
doers  only,  or  against  each,  must  be  brought.  So  /le/d,  whejre  an  action 
was  brought  against  a  city  and  the  city  marshal  jointly  for  arreting 
and  confining  the  plaintiff  in  the  calaboose. 

Memorandum. — Action  of  trespass  and  case.  Appeal  from  the  Cir- 
cuit Court  of  Livingston  County;  the  Hon.  Alfred  Sample,  J«<^8*' 
presiding.  Heard  in  this  court  at  the  May  term,  1898,  and  affinnei 
Opinion  filed  December  12,  1893. 

Statement  op  thb  Facts. 
This    was  an  action    originally  instituted    in  trespass, 
against  the  City  of  Pontiac,  and  its  marshal,  Augustus  E. 
KobinsoUj  claiming  damages  for  an  alleged  arrest  and  subse- 
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qaent  detention  in  the  calaboose  of  the  city.  Appellant, 
on  April  23,  1892,  filed  his  declaration,  containing  two 
counts  in  trespass,  and  on  May  9th,  by  leave  of  court,  he 
filed  an  additional  count  in  case.  The  cause  was  continued 
until  the  October  term,  1892,  of  the  court,  when  the  defend- 
ants interposed  a  general  and  special  demurrer  to  the  dec- 
laration and  each  and  every  count  thereof.  On  November 
29th,  the  demurrer  was  sustained,  and  plaintiff  took  leave  to 
amend  each  count  of  the  declaration,  but  subsequently  with- 
drew his  motion  for  leave  to  amend  his  declaration,  and 
elected  to  stand  by  the  same.  Judgment  nil  capiat  per  breve 
was  rendered  for  the  defendants  on  the  demurrer  and  the 
plain tiflf  appeals. 

Appellant's  Brief,  C.   C.  Strawn,  A.  C.  Norton  and 

W.   T.  Ament,  Attorneys. 

The  question  presented  by  this  record  is,  whether  a  fcity,  as 
a  municipal  corporation,  is  liable  under  the  laws  of  this  State 
for  its  own  wrongful  acts — wrongful  acts  that  it  has  itself 
done — ^as  distinguished  from  the  wrongful  and  unauthorized 
acts  of  its  mere  ministerial  officers  and  agents.  And  upon  the 
proposition  that  such  a  corporation  is  liable  in  damages  for 
its  own  wrongful  acts,  the  same  as  other  natural  and  artifi- 
cial persons,  there  cannot  be  the  slightest  doubt  upon  either 
principle  or  authority.  To  hold  otherwise,  would  invest 
such  corporations  with  all  the  sovereignty  of  government, 
and  leave  the  citizen  without  recourse  against  the  persecu- 
tions of  the  of  times  ignorant  and  malicious  administrators 
of  a  petty  local  jurisdiction.  Dillon's  Municipal  Corpora- 
tions, Sec.  972;  Thayer  v.  Boston,  19  Pick.  (Mass.)  511;  Lee 
V.  Sandy  Hill,  40  N.  Y.  442;  Buffalo  Turnpike  Co.  v.  Buf- 
falo, 58  N.  Y.  639;  Perley  v.  Georgetown,  7  Gray  (Mass.) 
464;  Moore  v.  Railrotul  Co.,  4  Gray  (Mass.)  465;  Howell  v. 
Buffalo,  15  N.  Y.  512;  Angell  &  Ames  on  Corp.,  Sec.  311. 

Appellees'   Brief,   R.    S.   McIlduff   and   J.   A.    Brown, 

Attorneys. 

A  municipal  corporation  can  not  be  held  for  the  torts  of 
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its  oflficers  and  agents,  committed  in  the  performance  of  acts 
which  were  wholly  beyond  the  authority  or  power  of  the 
corporation.  Neither  is  it  liable  for  the  illegal  or  unauthor- 
ized acts  of  its  officers,  though  done  colore  officii^  unless  it 
previously  authorized  or  subsequently  ratified  them.  Me- 
cham  on  Public  Officers,  §  850,  851,  »52;  3  Dillon  on  Munic- 
ipal Corporations,  §  950;  Clodfelter  v.  State,  86  Ih.C.  51;  41 
Am.  Rep.  44^);  Lewis  v.  State,  96  N.  Y.  71;  48  Am.  Eep. 
607;  Rivers  v.  City  of  Augusta,  65  Ga.  376;  3S  Am.  Kep. 
787;  Davis  v.  Montgomery,  51  Ala.  139;  23  Am,  Rep.  545; 
Forsythe  v.  Atlanta,  45  Ga.  152;  12  Am.  Rep.  576;  Keock 
V.  Kewark,33  N.  J.  Ltiw,  129;  Smith  v.  Philadelphia,  81 
Pa.  St.  38;  22  Am.  Rep.  731;  White  v.  Charleston,  2  Hill, 
So.  Car.  571;  Hill  v.  Boston,  122  Mass.  344;  23  Am.  fiep. 
332;  Perley  v.  Georgetown,  7  Gray,  464;  Richmond  v. 
Long's  Admr's,  17  Gratt.  375;  94  Am.  Dec.  461;  Maximil- 
ian v.  Mayor,  etc.,  of  New  York,  62  N.  Y.  160;  20  Am.  Eep. 
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Opinion  of  the  Court,  Lacey,  J. 

This  was  an  action  in  trespass  and  case,  commenced 
by  appellant  against  appellees,  to  recover  damages  occa- 
sioned by  certain  alleged  wrongful  and  illegal  acts  done 
by  appellee,  whereby  appellant  w^as  claimed  to  have 
received  damages,  and  for  which  it  is  insisted  the  ap- 
pellees were  jointly  and  severally  liable.  The  declaration 
consists  of  three  counts  to  which  appellees,  joining  severally, 
demurred.  The  court  sustained  it  to  each  count,  and  the 
appellant  abiding  his  declaration,  judgment  was  rendered 
against  him  for  costs,  from  which  judgment  this  appeal  is 
taken. 

The  declaration  as  finally  amended  consists  of  three 
counts — 1,  2  and  3,  and  are  in  substance  as  follows,  to  wit: 
The  first  count  avers  in  substance,  that  the  citv  of  Pontiac 
and  defendant,  Kobinson,  having  arrested  appellant  in  said 
city  on  a  charge  of  being  drunk  and  .disorderly,  in  violation 
of  the  ordinances  of  the  city,  with  force,  and  unlawfully  de- 
tained him  for  a  given  period  in  a  calaboose  provided  by 
the  city  for  the  detention  of  persons  charged  with  and  con- 
victed for  offenses  against  the  ordinances  of  the  city,  in 
which  calaboose  there  were,  and  for  a  long  time  had  been, 
prior  to  the  time  of  arrest,  a  large  quantity  of  human  excre- 
ment, and  a  large  number  of  human  lice  and  vermin,  and 
foul  and  noisome,  unwholesome,  pestilential  and  poisonous 
stenches,  etc.,  rendering  the  same  dangerous  to  human  habi- 
tation; that  the  floor  was  constructed  of  common,  rough  _ 
building  brick  laid  upon  the  earth,  and  was  then,  and  had 
been  for  a  long  time,  cold  and  damp  and  unfit  for  human 
beings  to  lie  upon;  that  it  was  not  provided  with  any  bed- 
ding, chairs  or  furniture  of  any  kind  for  the  use,  convenience 
or  comfort  of  plaintiflF,  and  other  persons  detained  therein; 
that  it  was  not  provided  with  any  privy  vault  or  place  or  ^ 
means  of  answering  the  calls  of  nature,  etc.,  whereby  appel- 
lant, while  detained  therein,  was  subjected  to  the  humilia- 
tion and  indecency  of  answering  the  calls  of  nature  upon  the 
floor  of  the  calaboose  in  presence  of  both  male  and  female 
prisoners  therein;  that  during  his  imprisonment  he  was  not_ 
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offered  food  or  refresliments  by  the  appellees  or  either  of 
them;  that  for  ten  years  prior  to  the  detention  erf  the  appel- 
lant in  said  calaboose  it  had  been  occupied  by  "tramps*' 
and  other  jfilthy  persons,  filled  with  vermin,  etc.,  and  unfit 
for  occupation;  that  during  the  time  of  his  confinement  in 
prison  he  was  compelled  to  associate  with  filthy  persons, 
covered  with  vermin,  who  insulted  and  abused  him  by  vile 
opprobrious  language  and  threatened  to  take  his  clothing, 
etc.,  whereby  he  was  sickened  and  injured  in  health  and  was 
exposed  to  public  disgrace  and  humiliation  of  body  and 
mind,  and  injured  in  credit  and  circumstances,  and  was  there- 
after for  a  long  time  rendered  incapable  of  transacting  his 
affairs  and  business,  etc. 

Second  count.  That  defendants  assaulted  appellant, 
dragged  him  around,  and  struck  him,  etc.,  tripped  him,  and 
caused  him  to  fall  heavily  on  the  sidewalk,  greatly  injuring 
him,  and  forced  him  in  the  calaboose,  and  there  imprisoned 
-him,  without  reasonable  and  probable  cause,  for  five  hours, 
and  took  him  forcibly  before  a  police  magistrate  of  the  city 
and  then  before  a  justice  of  the  peaee,  and  then  again  to  the 
calaboose  and  there  detained  him  in  prison,  without  any 
probable  cause,  for  thirty-five  hours,  contrary  to  law  and 
against  his  will,  and  greatly  hurt  and  bruised  him  and  dis- 
graced him  and  injured  his  credit. 

The  third  count  is  much  the  same  as  the  first,  except  it 
charges  that  the  city  was  organized  under  the  act  authoriz- 
ing the  incorporation  of  cities  and  viUages,  approved  April 
10,  1872,  and  acts  amendatory  thereof,  and  as  such  corpora- 
tion kept  and  owned  the  calaboose  in  question  and  main- 
tained it  for  the  detention  of  persons  charged  with  violating 
the  city  ordinances;  that  appellant  was  arrested  by  Robin- 
son, one  of  the  appellees,  who  was  marshal  of  the  city,  iu  his 
capacity  as  such,  on  a  charge  of  violating  the  ordinances, 
and  by  him  appellant  was  confined  for  forty  hours  in  such 
calaboose.  Then  follows  the  same  charge  against  the  city 
for  not  keeping  its  calaboose  in  good  condition — charges 
Robinson  as  one  of  the  city's  agents  and  officers,  etc.,  and 
the  city  as  principal,  with  keeping  the  calaboose  in  a  S^^J 
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and  unwholesome  condition  in  manner  as  charged  in  the 
first  count.  The  first  and  third  counts  of  declaration  charge 
that  the  floor  of  the  calaboose  was  cold  and  damp  and  unfit 
for  human  beings  to  "  lie  and  rest  upon,"  but  no  charge  is 
made  in  either  count  that  appellant  laid  or  rested  on  it. 

The  first  count  charges  that  the  calaboose  was  not  pro- 
vided with  bedding,  chairs  or  furniture  for  the  convenience 
of  appellant;  that  it  had  no  privy  vault.  But  there  is  no 
charge,  except  inferentially,  that  appellant  remained  in  the 
calaboose  over  night,  or  that  he  was  not  supplied  with  a 
bed,  or  that  he  suffered  for  the  want  of  furniture. 

The  remaining  points  of  complaint,  for  which  damages 
are  sought,  and  for  which  alone  there  appears  to  be  any 
charge  for  damages,  or  any  proper  foundation  laid  for  a 
claim  of  damages,  is  the  filthy  and  untidy  condition  of  the 
calaboose,  arising  from  the  neglect  of  the  calaboose  keeper 
in  liot  keeping  it  clean.  The  fact  that  tramps  and  vagrants 
were  kept  in  the  calaboose  in  company  with  the  appellant, 
and  that  he  was  not  kept  in  more  select  society  while  in  the 
calaboose,  and  that  he  was  offended  by  their  rough  and  vile 
conversation,  and  thereby  became  nauseated  and  sick,  could 
scarcely  be  charged  up  against  the  city  as  a  ground  of  orig- 
inal complaint  in  building  the  calaboose.  In  providing  such 
a  structure  for  the  detention  of  persons*  it  might  reasonably 
be  anticipated  that  only  the  rough  and  criminal  element 
of  society,  "  tramps,"  and  offenders  against  its  peace  and 
good  order,  would  likely  be  detained  therein,  and  consider- 
ins:  how  seldom  it  would  be  necessarv  to  accommodate  and 
entertain  a  real  gentleman,  it  would  seem  an  entirely  unnec- 
essary outlay  of  money  to  erect  such  a  building  provided 
with  separate  parlors  for  the  especial  accommodation  of  that 
class  of  offenders.  So  nothing  could  reasonably  be  charged 
aaainst  Pontiac  for  failing  to  do  that. 

The  first  and  third  count  of  the  declaration  charges  that 
the  appellant  "  during  his  imprisonment  in  the  calaboose 
was  not  offered  any  food  or  refreshment  by  the  defendants 
or  either  of  them."  It  will  be  seen  that  there  is  no  aver- 
ment that  appellant  suffered  for  Avant  of  food  and  refresh- 
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ments,  or  that  he  did  not  furnish  them  for  himself,  or  that 
he  was  willing  to  accept  calaboose  fare  or  wanted  it,  or  spe- 
cified what  kind  of  refreshments  he  wanted,  if  an  v. 

This  suit  is  brought  to  recover  against  the  appellees 
jointly  for  failure  to  keep  the  city  calaboose  in  aproi)ercon- 
dition,  and  for  wrongfully  arresting  the  appellant,  and  in- 
carcerating him  in  the  city  prison.  The  charges  in  the 
declaration  are  of  a  nature  such  as  municipal  corjwrations 
are  not  liable  for  as  acts  done  in  their  private  or  corporate 
character.  The  acts  in  question  are  such  only  as  the  city 
was  empowered  to  perform  in  its  public  capacity.  The  acts 
complained  of  were  performed  plainly  in  the  exercise  of  the 
police  power.  The  building  of  a  city  calaboose  and  the  reof- 
ulations  for  the  detention  of  prisoners  to  answer  charges 
against  the  ordinances  of  the  city  are  clearly  within  its 
police  powers,  ^.nd  are  not  in  their  nature  corporate  acts. 
In  Culver  v.  The  City  of  Streator,  130111.  238,  this  power  is 
described  "  As  comprehending  the  making  and  enforcement 
of  all  such  laws,  ordinances  and  regulations  as  pertain  to 
the  comfort,  safety,  health,  convenience,  good  order  and  wel- 
fare of  the  public,  and  all  persons  officially  charged  with  the 
execution  and  enforcement  of  such  police  ordinances  and 
regulations  are  qxio  ad  hoc  police  officers." 

The  declaration  in  question  seeks  to  avoid  "  conclusions 
to  be  drawn  from  the  character  of  the  duties  which  "  Rob- 
inson was  employed  to  perform,  at  the  time  of  the  arrest, 
the  same  as  was  done  in  Culver  v.  City  of  Streator,  mpra^ 

The  first  count  charges  that  the  city  of  Pontiac  and  Rob- 
inson arrested  appellant  on  a  charge  of  violating  the  ordi- 
nances and  detained  him  in  the  city  calaboose.  This  was  an 
act  the  city  was  incapable  of  doing  except  through  its  con- 
stituted officer,  the  city  marshal,  or  some  other  person  duly 
qualified  by  law  to  act.  Though  the  manner  in  which  the 
city  could  or  did  act  in  the  matter  is  not  stated,  the  court 
will  take  notice  that  it  could  act  in  no  other  way  except 
through  its  officers. 

In  the  second  count  the  city,  jointly  with  Eobinson,is 
charged  with  making  an  assault  on  the  appellant  and  foro- 
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ing  him  into  the  calaboose.  This,  again,  the  city  is  not 
capable  «»f  doing  except  through  its  officers,  and  this  must  be 
regarded  as  a  charge  only  against  Kobinson  as  marshal. 

In  the  third  count  the  city  is  charged,  after  the  arrest  of 
appellant  by  the  city  marshal,  appellee  Robinson,  on  a  charge 
of  violating  the  city  ordinances,  of  (jointly  with  Eobinson, 
whom  it  denominates  as  the  city's  servant  or  agent,)  in- 
carcerating him  in  the  calaboose  in  manner  complained  of. 
This  can  mean  nothing  more  nor  less  than  that  Robinson  was 
the  city  marshal,  and  in  that  capacity  was  the  servant  and 
agent  of  the  city.  In  fact  he  was  not  the  servant  and  agent 
of  the  city  in  the  sense  intended  in  the  declaration.  He  was 
simply  a  public  officer  acting  under  city  ordinances  and  the 
statute.  If  there  were  any  j)ossible  way  in  which  the  city 
could  commit  the  joint  acts  of  trespass  it  should  be  shown 
by  the  declaration. 

It  appears  to  be  well  established  by  law  that  a  city,  in  the 
performance  of  its  police  regulations,  can  not  commit  a  wrong 
through  its  officers  in  such  a  way  as  to  render  it  liable  for 
his  torts.  Many  cases  go  to  this  extent,  and  none  that  we 
are  aware  of  hold  differently.  The  case  of  Caldwell  v. 
City  of  Boone,  51  la.  687,33  American  Rpt.  154,  was  an  ac- 
tion to  recover  for  an  assault  and  battery  and  false  impris- 
onment of  the  defendant  by  deputy  marshal,  in  arresting  and 
hand-cuffing  and  imprisoning  the  plaintiff  under  pretense  of 
enforcing  an  ordinance  of  the  city  providing  for  the  punish- 
ment of  i^ersons  being  drunk  and  upon  the  streets,  and  on 
api>eal,  the  Supreme  Court  held  the  defendant,  the  city,  not 
liable,  and  in  deciding,  said :  "  It  is  contended,  however, 
that  if  the  city  be  not  lial)le  in  the  first  instance  for  the  ille- 
gal acts  of  its  officers  in  enforcing  a  police  regulation,  it 
may  become  liable  by  ratification,  J3ut  a  city  has  no  power 
to  authorize  a  police  officer  to  commit  an  unlawful  act,  and 
what  it  can  not  do  directly  it  can  not  do  indirectly  by  rati- 
fication. The  same  consideration  disposes  of  the  allegation 
that  the  deputy  marshal  was  an  unfit  person  for  the  office." 

The  same  rule  was  held  in  Hurlburt  v.  Litchfield,  1  Root, 
520,  where  it  was  held  that  constables,  though  appointed  by 
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the  town,  are  not  its  agents  or  servants,  and  the  town  was  not 
liable  for  their  default,  the  statute  not  having  so  provided. 
Tlie  principle  here  announced  is  not  a  new  one  in  this  State. 
The  question  has  b^en  before  the  Supreme  Court  in 
several  instances,  the  first  being  The  Town  of  Odell  v. 
Schroeder  and  Wife,  5S  IlL  353,  which  case  on  its  facts  is 
similar  in  its  main  features  to  the  one  at  bar*  for  the  api)el- 
lees  in  that  case  sought  to  recover  for  the  illegal  arrest  of 
Mrs.  Schroeder,  and  her  subsequent  imprisonment,  by  the 
constable,  in  the  calaboose  of  the  town>  which  was  claimed 
to  have  been  improperly  kept,  which  fact  was  insisted  upon 
to  aggravate  damages.  The  court  held  very  pointedly, 
"  that  the  fact  that  the  trustees  adopted  the  ordinances  and 
appointed  the  town  constable  to  see  that  they  were  executed 
did  not  render  the  town  liable  for  the  unauthorized,  illegal 
and  oppressive  acts  of  the  officer. .  They,  as  representatives 
of  the  town,  only  empowered  him  to  do  what  the  ordi- 
nances required,  and  not  to  oppress  citizens  of  the  pla^e." 
Where  they  exceed  their  duties,  the  appointing  power  is  not 
responsible  for  the  wrong. 

On  the  question  of  the  improper  construction  of  the  cala- 
boose, the  court  say:  *^  The  building  of  the  prison  was  a 
lawful  act  and  its  construction  did  not  render  the  town  lia- 
ble for  the  wrongful  imprisonment  of  persons  therein  when 
they  have  done  no  act  contributing  to  it.^^  While  the  court 
holds  that  the  town  w^ould  not  be  liable  for  any  injury  aris- 
ing from  the  improper  construction  of  the  prison,  it  inti- 
mates, although  it  does  not  decide,  that  the  trustees  of  the 
town  might  be  liable  individually  on  account  of  such  wrong- 
ful construction.  The  town  itself,  however,  it  says,  "  would 
not  be  liable  for  creating  a  noisome,  unhealthy  and  uncom- 
fortable prison  and  requiring  persons  by  ordinance  to  be 
incarcerated  in  it.^^  The  substance  of  the  opinion  is,  that 
the  erecting  and  maintaining  such  a  prison  and  requiring 
by  ordinance  prisoners  to  be  kept  in  it,  could  not  be  regarded 
as  a  corporate  act.  The  statute  neither  requires  nor  allows 
a  city  or  other  municipal  corporation  to  erect  and  maintain 
such  an  illegal  structure;  nor  does  it  allow  it  to  incarcerate 
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prisoners  therein.  Therefore,  it  should  not  be  regaivied  as 
the  act  of  the  corporation,  as  it  has  no  power  to  commit  a 
wrong.  The  people  and  tax  payers  are  not  responsible  for 
such  illegal  acts,  nor,  it  says,  would  "  any  information  the 
trustees  may  have  had  in  reference  to  such  illegal  imprison- 
ment, even  had  they  participated  in  it,  render  the  corpora- 
tion liable  any  more  than  the  knowledge  of  any  other 
citizen  would."  The  same  doctrine  was  held  in  Chicago  v. 
Turner,  80  111.  422;  also  in  Wilcox  v.  Chicago,  107  111. 
334:.  In  the  latter  case  the  Supreme  Court  held  that  the 
general  rule  of  respondeat  superior  has  no  application  in 
this  State  to  the  case  of  the  injury  of  a  pei*son  by  and 
through  the  i^eglect  of  a  member  of  a  fire  department  of  a 
city  while  in  discharge  of  his  duty,  and  the  exemption  is  put 
upon  the  ground  of  public  policy.  See  also.  Arms,  Adm'r, 
v.  The  tJity  of  Knoxville,  32  111.  App.  605;  Culver  v.  City  of 
Streator,  34  111.  App.  77;  same  case  on  appeal,  130  111.  243. 

It  was  held  by  the  Supreme  Court  of  the  State  of  Maine 
in  Brown  v.  Yinalhaven,  65  Maine,  402,  that  the  defendant 
town  was  not  liable  for  suffering  a  nurse  employed  in  the 
small-pox  hospital  established  by  the  town,  to  depart  with- 
out being  properly  disinfected,  whereby  plaintiff  caught  the 
disease;  a  much  more  serious  matter  than  the  contraction  bv 
the  appellant  ot  plica  polonica  from  the  unkempt  heads  and 
unwashed  'bodies  of  the  traveling  men,  popularly  called 
"  tramps,"  confined  in  the  Pontiac  calaboos«3,  as  complained 
of  in  the  declaration. 

It  appears,  then,  from  a  review  of  all  the  authorities,  that 
in  this  case,  where  the  municipal  body  is  simply  exercising 
its  police  powers,  any  acts  of  itsoflicers  or  agents,  including 
the  board  of  trustees  or  aldermen,  in  violation  and  against 
the  terms  and  spirit  of  the  statute  when  acting  as  a  legisla- 
tive body  or  as  mere  agents  and  officers  executing  the  ordi- 
nances, are  ultra  vires  and  in  excess  of  the  power  of  the  city, 
and  for  such  acts  o'f  such  oflicers  w^hereby  damage  occurs  to 
any  citizen  there  is  no  remedy  against  the  corporation. 
Therefore  it  follows  that  the  charges  in  the  declaration  that 
the  city  of  Pontiac  committed  the  offense  therein  charged, 
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could  not  be  legally  true,  as  the  city  is  an  incorporated  body 
and  can  not  act  without  agents,  and  it  can  have  no  agents 
who  can  commit  illegal  acts  for  which  it  is  responsible. 

The  point  is  made  by  counsel  for  a])jiellant  that  inasmuch 
as  the  demurrer  was  joint,  if  one  count  of  the  declaration 
was  good  against  either  party  then  the  demurrer  should 
have  been  overruled,  because,  he  claims,  the  second  count  was 
good  at  least  against  Robinson.  We  think  this  point  is  not 
well  taken,  for  the  law  seems  to  be  settled  that  there  are 
some  torts  in  legal  consideration  that  may  be  committed  by 
several  parties  for  which  joint  action  may  be  supported 
against  all  the  parties.  "  But  if  in  legal  consideration  the 
act  complained  of  could  not  have  been  committed  by  several 
pei'sons  and  can  only  be  considered  the  tort  of  the  actual 
aggressor  or  the  distinct  tort  of  each,  a  separate  action 
against  the  actual  misdoers  only,  or  against  each,  ftiust  be 
brought."  "  Therefore  they  may  demur  which  should  be 
sustained  where  the  action  is  brought  against  both."  Vol.  1, 
Chitty's  Pleadings,  14th  American  Ed.,  Sees.  85  and  S6, 

An  action  against  a  husband  and  wife  for  joint  torts  can 
not  be  maintained.  McKeowen  v.  Johnson,  1  McCord  (S.  C), 
578.  A  corporate  bank  can  not  be  sued  jointly  with  a  nat- 
ural }^rson  for  an  assault  and  battery  because  the  bank  Ciin 
not  commit  an  assault  and  battery.  Orr  v.  The  Bank  of  the 
United  States,  1  Ohio  25;  See  Yeazel  v.  Alexander,  58  111. 
261;  Davis  v.  Johnson,  41  111.  App.  23. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


49  -6641  Goldsbroiigh  y.  Gable. 


1.  Landlord  and  Tenant^Hold  Over— Presiimpf ion. —Where  ^^f^' 
ant  remains  in  the  possession  of  premises  after  the* expiration  of  histenn, 
the  presumption  of  law  is,  in  the  al)6ence  of  anything  to  show  to  the  con- 
trary, tliat  he  is  satisfied  with  the  terms  of  his  lease,  and  intends  to  create 
a  tenancy  for  the  future  upon  the  same  conditions,  and  when  the  land- 
lord accepts  rent  at  the  old  rate,  a  similar  presumption  arises  as  to  him. 
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2.  Landlord  and  Tenant — Presumption  as  to  Holding  Over- -Rebut- 
ted.— Where  a  tenant  is  holding  over  after  the  expu-ation  of  his  temi, 
the  presumption  that  he  intends  to  create  a  tenancy  for  the  future  upon 
the  same  conditions  as  to  him,  can  not  be  rebutted  by  proof  of  a  con- 
trary intention  on  liis  part  alone;  and  if  the  landlord  has  not  assented  to 
its  tenns,  he  has  a  right  to  insist  upon  the  presumption  and  exercise  his 
election  accordingly. 

8.  Landlord  and  Tenant— Presumption  from  Holding  Over. — Where 
a  tenant  is  holding  over  after  the  expiration  of  liis  lease,  the  presump- 
tion that  he  intends  to  create  a  new  tenancy,  is  not  one  that  the  court  is 
compelled  to  draw  from  the  fact  of  the  holding  over,  if  the  evidence 
shows  that  the  intention  presumed  did  not,  in  fact,  exist  on  the  part  of 
either  landlord  or  tenant,  or  if  they  have  agreed  differently,  the  pre- 
sumption will  not  avail. 

4.  Landlord  and  Tenant — Right  to  Contract  for  Future  Tenan^cy. — Tlie 
fact  that  the  tenant  is  holding  under  a  lease  which  is  not  yet  expired,  does 
not  affect  his  right  to  create  a  new  tenancy  on  different  terms,  after  the  ex- 
piration of  his  lease,  and  a  verbal  agreement  for  such  a  tenancy  upon 
any  terms  to  which  the  parties  may  agree,  if  executed,  will  be  effective 
and  binding. 

5.  Landlord  and  Tenant-^  Consideration  for  a  New  Lease. — ^Where  a 
tenant  is  holding  under  an  unexpired  lease,  an  agreement  to  remain 
fater  its  expiration  and  pay  rent,  will  be  a  good  consideration  for  a  new 
lease,  and  it  wiU  not  be  necessary  for  him  to  formally  vacate  the  prem- 
ises and  re-enter  under  the  new  lease.  The  law  requires  no  such  useless 
ceremony. 

6.  Landlord  and  Tenant —Presumptions  as  to  Holding  Over — WJien 
Rebutted. — The  fact  that  a  tenant  refused  to  remain  on  the  premises 
upon  the  same  rent  provided  in  his  original  lease,  sufficiently  rebuts  the 
implications  of  an  intention  on  his  part  to  enter  upon  the  new  tenancy, 
and  the  fact  that  the  landlord  agreed,  if  the  tenant  would  stay,  it  should 
be  at  a  rent  below  the  rate  fixed  by  the  existing  lease,  is  competent  evi- 
dence to  show  that  the  landlord  did  not  intend  to  create  a  new  tenancy 
at  the  rent  provided  in  the  original  lease. 

7.  Landlord  and  Tenant — Holding  Over  Pending  Negotiations  for  a 
New  Lease. — Where  a  tenant  is  holding  over  after  the  expiration  of  his 
term,  upon  a  new  tenancy,  in  pursuance  of  an  agreement  with  his  land- 
lord for  a  reduction  of  the  rent,  the  payment  and  acceptance  of  the 
rent  at  the  old  rate,  while  negotiations  are  pending  for  a  new  lease,  will 
not  abrogate  the  agreement  and  restore  the  terms  of  the  expired  lease, 
or  be  conclusive  of  the  intention  to  continue  payment  of  rent  at  the  old 
rate.  Such  an  agreement  to  reduce  the  rent  is  a  sufficient  consideration 
for  new  tenancy. 

Memorandnm. — Action  of  covenant  upon  a  lease.  Appeal  from  a 
judgment  rendered  by  the  Circuit  Court  of  Peoria  County;  the  Hon. 
Thomas  N.  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  A.  D.  1893,  and  affirmed.    Opinion  filed  December  12,  1898. 
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The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  McCulloch  &  McCulloch,  Aitor>'ey8. 

A  lease  is  more  than  an  executory  contract.  It  create 
an  estate  in  lands.  "  But  although  a  lease  is  necessarily  a 
contract,  yet  it  is  a  contract  which  creates  an  estate;  and  by 
the  law  of  England  an  estate  is  assignable,  although  a  con- 
tract is  not  so.  And  the  landlord,  therefore,  may  assign 
over  his  estate  in  reversion,  the  tenant  his  estate  in  his  term; 
and  thus  the  parties  to  the  relation  may  be  altered,  either 
by  a  change  of  landloixl  or  a  change  of  tenant  or  a  change 
of  both  landlord  and  tenant."  Smith's  Landlord  and  Ten- 
ant, 279. 

The  estate  may  be  continued  after  the  termination  of  the 
lease  by  the  tenant  holding  over  and  paying  rent  according 
to  the  terms  of  the  lease. 

The  rule  which  binds  the  landlord  as  well  as  the  tenant, 
is  thus  stated  in  Smith's  Landlord  and  Tenant,  pp.  219-21 : 
"  But,  though  at  the  end  of  the  lease,  if  the  tenant  holds 
over,  he  holds  over  as  tenant  at  sufferance — still,  if,  when 
the  period  for  payment  of  rent  comes,  he  pays  to  his  land- 
lord the  rent  reserved  by  the  expired  lease,  he  becomes  ten- 
ant from  year  to  year;  the  payment  of  such  rent  by  him, 
and  the  receipt  of  it  by  his  landlord,  being  considered  indic- 
ative of  their  mutual  intention  to  create  a  yearly  tenancy; 
and  thereupon  the  statute  of  limitations  ceases  to  run  against 
the  landlord,  who  acquires  a  new  reversion  expectant  on  the 
yearly  tenancy,  and  the  tenant  becomes  entitled  to  the  ordi- 
nary notice  to  quit.  And  it  is  remarkable  that  the  yearly 
tenancy  thus  raised  is  governed,  not  by  the  simple  rules 
which  govern  yearly  tenancies  in  the  absence  of  express 
stipulation,  but  by  the  provisions  of  the  expired  lease,  so  far 
as  they  are  consistent  and  compatible  with  a  yearly  hold- 
ing." See  also  Doe  d.  Eigge  v.  BeU,  5  T.  R.  471;  Kichard- 
son  V.  Giflford,  1  A.  &  E.  52;  Beale  v.  Sanders,  3  Bing.  K 
C.  850;  Prouty  v.  Wood,  2  HiU  (S.  C),  367;  Brewer  v. 
Knapp,  1  Pick.  (Mass.)  335j  Dillon  v.  Eoberts,  13  Serg.  & 
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R.  (Penn.)  60;  Bacon  v.  Brown,  9  Conn.  234;  Dorrill  v. 
Stevens,  4  McCord,  59;  De Young  v.  Buchanan,  10  Gill  & 
J.  149;  Philips  v.  Menges,  4  Whart.  226;  Conway  v.  Stark- 
weather, 1  Denio,  113;  Jackson  v.  Patterson,  4  Harr.  534; 
Hawkins  v.  Pope,  10  Ala.  493;  Lockwood  v.  Lockwpod,  22 
Conn.  425;  Prickett  v.  Eitter,  16  111.  96;  Clinton  Wire  Cloth 
Co.  V.  Gardner,  99  111.  151;  Webster  v.  Nichols,  104  111.  160; 
McKinney  v.  Peck,  28  111.  174. 

Appellee's  Brief,  George  B.  Foster,  Isaac  C.  Edwards, 

AND  Joseph  A.  Weil,  Attorneys. 

If  the  holding  over  is  shown  to  be  w^ith  the  understand- 
ing between  the  parties  that  it  should  not  operate  as  a 
renewal  of  the  original  lease,  this  will  rebut  the  presump- 
tion arising  by  implication.  Quinlan  v.  Bonte,  25  111.  App. 
240. 

The  legal  presumption  of  a  renewal  of  the  tenancy,  aris- 
ing from  a  holding  over,  may  be  rebutted  by  proof  of  a 
different  intention,  but  it  must  be  shown  that  such  different 
intention  was  participated  in  by  both  landlord  and  tenant. 
Wolz  V.  Sanford,  10  Brad.  136. 

Opinion  of  the  Court,  Cartwright,  J. 

This  is  the  same  case  that  was  before  this  court  on  a  former 
appeal.     Goldsbrough  v.  Gable,  36  111.  App.  363. 

On  appeal  from  this  court  to  the  Supreme  Court,  the  judg- 
ment of  this  court  and  the  Circuit  Court  were  reversed,  and 
the  cause  was  remanded  to  the  Circuit  Court  for  a  new  trial, 
Goldsbrough  v.  Gable,  140  111.  269.  The  Supreme  Court 
held  that  the  Circuit  Court  erred  in  admitting  evidence  of  an 
agreement  for  the  reduction  of  rent,  and  in  refusing  to  in- 
struct the  jury  that  such  agreement,  if  made,  was  invalid 
and  could  not  be  enforced.  This  holding  was  based  upon  the 
facts  shown  by  the  evidence  in  the  record,  that  appellee  had 
remained  in  possession  after  the  expiration  of  the  written 
lease  without  any  new  contract  with  appellant  in  respect  to 
such  continued  possession,  and  that  appellant  had  accepted 
the  payment  of  rent  for  one  month  thereafter  at  the  old  rate, 
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whereby  appellee  became  tenant  of  the  premises  from  year  , 
to  year  subject  to  the  same  rent  as  was  provided  to  be  pd 
in  the  original  lease.  The  agreement  of  appellant  to  accept 
a  less  sum,  by  which  api)ellee  was  not  required  to  do  any- 
thing which  he  was  not  already  bound  to  do,  was  therefore 
held  to  be  without  consideration* 

The  case  has  been  again  tried,  resulting  in  a  verdict  and 
judgment  for  appellee. 

On  the  last  trial  the  evidence  on  the  part  of  the  defendant 
concerning  his  continued  jiossession,  after  the  expiration  of 
the  first  lease,  and  the  agreement  for  a  reduction  of  rent, 
tended  to  prove,  and  in  our  opinion  justified  the  jury  in  find- 
ing the  following  facts :  In  the  latter  part  of  February,  1884, 
before  the  expiration  of  the  lease  under  which  defendant 
Wiis  holding,  which  was  in  writing  and  under  seal,  and  would 
expire  ilarch  18, 188i,  the  plaintiff  was  informed  by  defend- 
ant that  he  would  not  occupy  the  premises  after  the  expira- 
tion of  such  lejise  at  the  siime  rental,  and  that,  unless  the 
rent  was  recluced,  he  should  go  out,  and  plaintiff  could  have 
the  building.  Defendant  was  then  paying  rent  for  the  build- 
ing at  the  rate  of  $70  per  month,  as  provided  in  the  written 
lease,  and  told  plaintiff  that  he  ought  to  have  it  for  $40  per 
month.  Plaintiff  refused  to  reduce  the  rent  for  a  new  term 
to  $40,  and  said  that  he  ought  to  have  $60.  Xo  amount  was 
then  agreed  upon,  but  the  plaintiff  said  that  defendant 
should  stay  in  the  premises,  and  that  he  would  reduce  the 
rent.  Defendant  remained  in  possession,  and  at  different 
times  sought  for  an  agreement  as  to  the  amount  of  rent,  but 
the  agreement  was  not  concluded  and  the  amount  fixed  until 
July  9,  1S84,  when  defendant  offered  to  pay  $50  per  month, 
and  to  pay  it  semi-monthly  instead  of  Inonthly,  as  he  had 
been  doing,  and  the  proposition  was  accepted  by  plaintiff, 
conditioned  on  such  rent  becoming  due  semi-monthly.  De- 
fendant had  paid  rent  to  May  18,  1884,  at  the  old  rate,  but 
after  the  agreement  was  concluded  he  paid,  and  plaintiff  ac- 
cepted, rent  at  the  rate  of  $50  per  month  for  more  than  four 
years  during  defendant's  occupancy  of  the  premises,  to  Oc- 
tober 18,  1888.     Defendant  paid  the  whole  rent  at  the  rate 
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of  §50  per  month  by  his  checks  and  in  repairs  made  at  j)laint- 
iff's  request. 

The  controversy  now  is  whether,  upon  these  facts,  the 
defendant  became  a  tenant  of  the  premises  under  plaintiff 
from  year  to  year,  ii]x)n  the  same  terms  and  subject  to  the 
same  rent,  as  provided  in  the  original  lease. 

When  a  tenant  remains  in  the  possession  of  premises  after 
the  expiration  of  his  term,  the  law  presumes,  in  the  absence 
of  anything  to  show  the  contrary,  that  he  is  satisfied  with 
the  terms  of  the  lease  under  which  he  has  been  holding,  and 
intends  to  create  a  tenancy  for  the  future  upon  the  same 
conditions.  So,  when  the  landlord  accepts  rent  at  the  old 
rate,  a  like  presumption  arises  as  to  him.  The  presumption 
as^to  the  tenant  can  not  be  rebutted  by  proof  of  a  contrary 
intention  on  his  part  alone,  an^  if  the  landlord  has  not 
assented  to  different  terms,  he  has  a  right  to  insist  upon  the 
presumption,  and  exercise  his  election  accordingly.  But  we 
do  not  understand  that  the  presumption  is  one  that  a  court 
is  compelled  to  draw  from  the  fact  of  holding  over,  if  the 
evidence  shows  that  the  intention  presumed  did  not  in  fact 
exist  on  the  part  of  either  landlord  or  tenant,  or  if  they 
have  agreed  differently,  the  presumption  will  not  prevail 
against  their  joint  intention.  Clinton  Wire  Cloth  Co.  v. 
Gardner,  99  111.  151. 

In  this  case,  when  the  promise  was  made  by  ])laintiff  to 
reduce  the  rent  in  case  defendant  would  remain  in  posses- 
sion, the  written  lease  had  not  expired.  It  would  expire 
March  18,  1884:,  and  defendant  had  a  legal  right  to  leave 
the  premises  at  that  time.  The  fact  that  there  was  such  a 
lease  under  which  defendant  was  holding,  could  not  at  that 
time  affect  the  right  to  create  a  new  tenancy  on  different 
terms  after  its  expiration.  A  verbal  agreement  for  such  a 
tenancy  on  any  terms  which  the  parties.might  figree  upon, 
if  executed,  would  be  valid  and  binding.  An  agreement  of 
defendant  to  remain  and  pay  rent  would  be  a  good  consid- 
eration, and  it  would  not  be  necessary  for  him  t(»  formally 
vacate  the  premises  and  re-enter  under  the  new  lease.  The 
law  requires  no  such,  useless  ceremony.  Dills  v.  Stobie,  81 
m.  202. 
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The  fact  that  defendant  refused  to  remain  upon  the  same 
terms  as  to  the  amount  of  rent  provided  in  the  original 
lease,  rebutted  the  implication  of  intention  on  his  part  to 
enter  upon  a  new  tenancy  on  those  terms,  which  he  expressly 
refused  to  be  bound  by.  The  fact  that  the  plaintiff  agreed 
that  if  the  defendant  would  staj''  it  should  be  at  a  reduced 
rent,  below  the  rate  fixed  by  the  existing  lease,  proved  that 
he  did  not  intend  to  create  a  tenancy  at  the  same  rent  pro- 
vided in  such  lease.  It  is  urged  that  the  agreement  to  re- 
duce rent  could  not  rebut  the  legal  presumption,  because 
the  amount  of  such  reduction  was  not  agreed  upon  before 
the  expiration  of  the  original  lease,  but  we  can  not  see  that 
the  amount  of  the  reduction  was  of  any  consequence  on  the 
question  whether  the  intention  was  that  it  should  be  the 
same.  Plaintiflf  expressed  a  willingness  to  reduce  it  $10  per 
month,  and  if  it  was  reduced  that  much,  or  reduced  at  all, 
it  would  not  be  the  same.  If  it  was  not  to  be  the  same,  it 
does  not  seem  material  on  that  question  how  much  less  it 
was  to  be.  The  joint  understanding  and  intention  was  that 
it  should  be  less,  and  in  our  judgment  the  legal  presumption 
that  it  should  be  the  same  was  therebv  met  and  overcome. 

Defendant  entered  upon  the  new  tenancy  in  pursuance  of 
the  agreement  for  a  reduction  of  rent,  and  we  do  not  think 
that  the  payment  and  acceptance  of  rent  for  a  short  period 
at  the  old  rate,  while  the  negotiations  were  pending,  would 
abrogate  the  agreement,  and  restore  the  terms  of  the  ex- 
pired lease,  or  be  conclusive  of  an  intention  to  continue 
payment  at  that  rate.  Efforts  were  being  made  to  have  the 
amount  of  the  reduction  agreed  upon,  and  they  had  not 
failed  or  ceased.  The  agreement  to  reduce  the  rent  was 
upon  a  good  consideration,  and  defendant  was  insisting  on 
the  performance  of  it.  When  the  amount  to  be  paid  was 
finally  settled,  it  was  upon  the  further  consideration  that  it 
should  be  paid  semi-monthly,  which  w^as  done.  We  think 
the  agreement  was  not  void  for  want  of  consideration. 

What  has  been  said  disposes  of  the  questions  raised  on 
instructions.     The  judgment  will  be  affirmed. 
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Loneheim  et  al.  t.  Seyfarth  et  al. 

1.  Fratid — Not  Presumed^  When. — Where  a  firm  engaged  in  mer- 
chandLsuig^  sold  out  their  business  to  another  firm,  to  whom  th^y  were 
indebted  in  a  large  amount,  and  the  purchasers  took  possession^  immedi- 
ately removed  the  sign  board,  put  tlieir  own  in  its  place  and  advertised 
the  change,  it  itas  held,  that  the  sale  was  not  necessarily  fraudulent  be- 
cause one  of  the  firm  of  the  vendors  was  employed  to  remain  in  the  store 
as  a  salesman,  by  the  purchasers*  after  the  sale. 

2.  Courts— Finding  of  the  Trial  Court. — The  finding  of  the  lower 
court  is  always  given  great  weight  in  the  Appellate  Court,  from  the  fact 
that  the  judge  trying  the  case,  and  hearing  and  seeing  the  witnesses,  is  in 
better  position  to  judge  of  the  weight  proper  to  be  given  to  the  evidence 
than  the  Appellate  Court,  that  court  not  having  the  benefit  of  the  pres- 
ence of  the  witnesses  and  of  hearing  them  testify;  therefore,  unless  the 
finding  of  the  court  below  is  greatly  against  the  weight  of  the  evidence, 
its  judgment  will  not  be  disturbed. 

Hemorandam. — Creditor's  bill.  Appeal  from  the  Circuit  Court  of 
Carroll  County;  the  Hon.  James  Shaw,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  A.  D.  1893,  and  affirmed.  Opinion  filed  Decem- 
ber 12,  1893. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 
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IIexry  Mackay,  attorney  for  appellants. 

Appellees'  Brief,  George  L.  Hoffman,  Attorxet. 

An  insolvent  debtor  has  the  right  to  sell  his  property  to 
pay  his  debts,  and  where  the  desio^n  of  such  an  act  may  be 
traced  to  an  honest  and  legitimate  source  equally  as  well 
as  to  a  corrupt  one,  no  fraud  can  be  ])resumed.  Bowden  v. 
Bowden,  75  111.  143;  Wood  et  al.  v.  Shaw  et  al.,  29  111. 
444;  Waddams  v.  Humphrey,  22  111.  663. 

The  law  allows  a  debtor  in  good  faith  to  prefer  a  partic- 
ular creditor,  when  the  creditor  is  seeking  to  secure  his  debt 
in  good  faith.     Morris  v.  Tillson  et  al.,  81  111.  607. 

Where  a  vendee  employs  his  vendor  as  a  clerk  to  sell 
goods,  although  the  fact  may  excite  suspicion,  it  is  not 
fraudulent.     Warner  v.  Carlton,  22  111.  415. 
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A  debtor  has  a  right  to  sell  his  stock  of  goods  to  a  cred- 
itor in  satisfaction  of  his  debt.  The  mere  doubt  of  the  fair- 
ness of  such  transaction  is  not  sufficient;  fraud  must  \)e 
proved  by  a  preponderance  of  the  evidence.  Waterman  v. 
Donelson,  43  111.  29;  Dreyer  et  al.  v.  Durand  et  aL,  80  III. 
561;  Nelson  v.  Smith  et  al.  28  111.  495;  Holbrook  v.  First 
National  Bank,  10  Brad.  140;  C,  B.  &  Q.  R.  R.  Co.  v. 
Watson  et  al.,  113  111.  196. 

The  presumption  of  law  is  that  dealings  between  relatives 
are  fair  and  honest  without  any  wrongful  or  fraudulent 
intent,  and  no  presumption  of  fraud  attaches  to  such  deal- 
ings. Schroeder  v.  Walsh,  120  111.  403;  Baldwin  v.  Frey- 
dendall,  10  Brad.  106;  Mey  et  al.  v.  Gulliman,  105  IIL  272. 

Where  the  witnesses  in  a  chancery  suit  are  examined 
orally  on  the  hearing,  so  that  the  judge  has  the  same  facili- 
ties for  judging  of  their  credibility  as  in  a  trial  at  law,  the 
error  in  the  finding  of  fact  must  be  clear  and  palpable  to 
authorize  a  reversal.  Coari  v.  Olsen,  91  111.  273;  Lane  v. 
Lesser  et  al.,  135  111.  667. 

Opinion  of  the  Coukt,  Lacky,  J. 

This  was  a  bill  in  equity  brought  by  appellants  against 
appellees  in  the  nature  of  a  bill  of  discovery  seeking  to  set 
aside  the  sale  of  a  stock  of  dry  goods,  boots  and  shoes, 
clothing,  and  book  accounts,  made  by  appellee,  Edward  Sey- 
farth,  to  his  uncle,  Charles  Seyfarth,  and  Henry  Baier,  also 
appellees.  The  nature  of  the  transaction  was  that  prior  to 
the  sale  of  the  stock  of  goods  and  book  accounts,  occurring 
on  December  21,  1889,  the  appellee,  Edward  Seyfarth,  was 
the  owner  of  the  goods  and  engaged  in  business  in  retailing 
them,  and  in  the  course  of  his  business  became  indebted  to 
appellants  for  goods  furnished  him  by  them,  in  the  course  of 
tnule,  amounting  to  the  sum  of  $425,  on  account  of  which 
indebtedness  the  appellants,  on  June  27,  1891,  recovered  a 
judgment  for  that  amount  in  the  Circuit  Court  of  Carroll 
County,  against  the  api3ellee,  Edward  Seyfarth.  Execution 
was  afterward  issued  on  this  judgment  and  returned  by  the 
sheriff  of  said  county,  no  property  found.    Afterward  this 
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bill  was  filed  to  set  aside  the  sale  above  named  as  fraudu- 
lent On  the  15th  day  of  March,  1893,  the  case  was  heard 
in  the  Circuit  Court  on  bill,  answer  and  replications, 
and  on  oral  evidence  heard  in  open  court,  principally  on  the 
evidence  of  Edward  Seyfarth,  introduced  by  appellants.  It 
appears  from  the  evidence  that  the  appellee,  Edward  Sey- 
farth, prior  to  the  sale,  had  been  engaged  in  the  retail  dry 
goods  business  in  the  said  county,  and  had  become  largely 
indebted  beyond  his  ability  to  pay,  owing  the  appellees, 
Charles  Seyfarth  and  Henry  Baier,  something  over  $9,000, 
besides  other  debts  amounting  to  80,000,  embracing  that  of 
ap{)ellants;  that  in  this  condition  of  affairs,  desiring  to  prefer 
his  uncles,  he  sold  his  entire  stock  of  goods  in  his  store  and 
book  accounts,  which  had  been  invoiced  the  June  previously 
at  $14,000,  $3,000  of  which  were  book  accounts,  to  his  said 
uncles,  for  the  amount  of  their  claim  against  him,  and  gave 
them  the  possession  of  the  goods  and  the  store  building  con- 
taining them,  and  the  books  containing  the  account;  that 
thereafter  they  had  continued  to  occupy  the  building  and 
carry  on  the  store  until  a  short  time  prior  to  this  trial,  when 
they  sold  out  to  Johnson  &  Co.  In  order  to  establish  the 
fraud  claimed,  the  appellants'  main  complaint  is  that  appel- 
lee Edward  Seyfarth  remained  in  the  store  as  salesman, 
from,  at  or  near  the  day  of  the  sale,  and  that  such  fact  was 
sufficient  to  fix  the  transaction  as  fraudulent,  and  to  shift 
the  burden  of  proof  upon  the  purchasers  to  show  to  the 
contrary.  We  think,  however,  that  all  the  facts  shown  by 
the  evidence  were  not  sufficient  to  establish  the  allegations 
of  the  bill  as  respects  fraud,  even  prima  facie.  The  evi- 
dence shows  that  immediately  after  the  sale,  appellees 
Charles  Seyfarth  and  Henry  Baier  took  possession  of  the 
stock  of  goods  and  the  store,  and  removed  Edward  Sey- 
farth's  sign  and  placed  their  own  over  the  door  in  its  stead, 
and  advertised  the  change  of  ownership  and  the  sale  of  the 
goods,  and  that  Edward  Seyfarth  w^ent  out  of  the  store,  and 
was  not  employed  by  the  purchasers  as  managing  salesman 
for  about  ten  days  thereafter,  when  he  was  employed  at 
$75  per  month  to  manage  and  conduct  the  business,  the 
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purchasers  not  being  experienced  men  in  that  line  of  trade; 
but  ever  afterward  Sevfarth  and  Baier  gave  the  business 
close  attention.  Appellants'  judgment  in  question  was  not 
rendered  for  a  year  and  a  half  after  the  sale,  when  the  pub- 
lic generally  knew  of  the  changed  ownership  of  the  store. 
The  apj)ellants  claim  that  there  was  a  great  inadequacy  of 
consideration,  apparently  because  the  goods  had  been  in- 
voiced at  $14,000.  We  think,  however,  that  the  evidence 
fails  to  establish  such  charge,  the  goods  being  an  old 
stock  and  damaged  by  fire,  oqcurring  previously,  and  some 
shop  worn,  and  some  of  the  accounts  were  uncollectible; 
and  no  witness  swears  that  the  stock  of  goods  would  have 
brought  more  than  $9,000  in  the  general  market.  The  cir- 
cuit judge  heard  the  witnesses  orally  and  found  the  issues 
against  the  appellants.  The  finding  of  the  lower  court  is 
always  given  great  weight  in  the  Appellate  Court  from  the 
fact  that  the  judge  trying  the  case,  and  hearing  and  seeing 
the  witnesses,  is  in  better  position  to  judge  of  the  weight 
properly  to  be  given  to  the  evidence  than  the  Ap|)ellate 
Court,  not  having  the  benefit  of  the  presence  of  the  witnesses 
and  of  hearing  them  testify;  therefore,  unless  the  finding  of 
the  court  below  is  greatly  against  the  weight  of  the  e\i- 
dence,  its  judgments  will  not  be  disturbed.  We  think,  under 
all  the  evidence  in  the  case,  the  appellants  failed  to  establish 
the  charge  of  fraud  in  the  sale,  and  that  the  Circuit  Court 
was  justified  in  dismissing  the  biU.  The  decree  of  the  Cir- 
cuit Court -is  therefore  affirmed. 


mm  Maxwell  T.  Willett  ct  al. 

49    564j 
m*  5421 

1.  Usury— Taking  Interest  in  Advance. — A  lender  of  money  way 
retain  his  interest  in  advance  and  deduct  it  from  the  principal  sum 
joaned  without  being  liable  to  the  chai^ge  of  taking  usurious  inter^t 

Memorandum.— Bill  to  foreclose  a  trust  deed.  Ajipeal  from  the  Cir- 
cuit Court  of  Mercer  Coimty;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1898.  Opinion  filed  December  li, 
1893. 
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The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Wilson  &  CnuEcn  and  H.   Bigelow, 

Attorneys, 

If  there  is  any  settled  rule  of  law  in  this  State,  it  is  that 
the  taking  of  interest  in  advance  for  one  year  or  less  on  the 
principal  sura  loaned  or  foreborne  is  not  usury.  McGill  et 
al.  V.  Ware,  4  Scam.  21;  Goodrich  v,  Reynolds,  31  111.  490; 
Mitchell  V.  Lyman  et  al.,  77  111,  525;  Brown  v.  Scottish  Am. 
Mort.  Co.,  110  lU.  235;  Telford  v.  Garrels  et  al.,  132  IlL  550. 

Pepper  &  Scott,  attorneys  for  appellees. 

Opinion  of  the  Court,  Cartwrkjht,  J. 

Appellant  filed  his  bill  to  foreclose  a  trust  deed  made  by 
apix^llees  to  secure  a  note  of  appellee  Abraham  A.  Willett, 
made  March  1,  1876,  for  $1,400,  due  one  j^ear  after  date, 
with  interest  at  ten  per  cent  from  maturity.  The  defend- 
ants answered  the  bill,  admitting  the  execution  of  the  note 
and  trust  deed,  setting  up  usury ,n  and  alleging  that  the 
transaction  was  a  loan  of  $1,246,  for  one  year,  on  which 
$154  interest  was  taken,  making  up  the  amount  of  the  note, 
and  averring  that  the  $1,246  had  been  paid. 

A  cross-bill  was  also  filed  alleging  usury  and  payment  of 
the  principal,  and  praying  for  a  release  of  the  trust  deed. 
The  cross-bill  having  been  answered,  the  cause  w^is  referred 
to  the  master  to  take  and  report  proofs,  and  to  state  an 
account  with  his  findings.  The  evidence  Was  taken  by  the 
mfister,  who  found  and  reported  to  the  court  on  the  ques- 
tion of  usury  as  follows :  "  The  amount  actually  loaned  in 
this  case  was  $1,260,  and  the  interest  reserved  by  the  com- 
plainant $140,  being  eleven  and  one-ninth  per  cent  interest 
for  one  year  on  said  amount  actually  loaned,  or  $14  more 
than  ten  per  cent,  the  legal  contract  rate  of  interest  at  that 
time.  I  therefore  find  the  transaction  was  usurious."  The 
master  further  found  that  the  rate  of  interest  on  the  note 
was  reduced  by  complainant  to  eight  per  cent  at  some  time 
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not  determined  by  the  master,  and  he  proceeded  to  state  an 
account  crediting  defendants  as  against  said  supposed  prin- 
cipal of  $1,260,  with  the  amounts  paid  and  endorsed  on  the 
note  as  interest,  from  which  statement  he  found  that  the 
note  had  been  over-paid  to  the  amount  of  $215.22. 

Appellant  objected  to  these  findings  on  the  question  of 
usury,  but  the  objections  were  overruled,  and  upon  like  ex- 
ception before  the  court  the  report  was  confirmed  and  it 
was  decreed  that  complainant's  bill  be  dismissed  at  his  costs, 
and  that  the  trust  deed  should  be  released  of  record.  From 
that  decree  this  appeal  was  prosecuted.  The  evidence  taken 
and  returned  by  the  master  affords  no  support  to  the  answer 
of  defendants  or  to  the  findings  of  the  master  on  the  claim 
of  usury.  The  answer  averred  that  the  contract  was  for 
the  loan  of  $1,246  for  one  year,  and  that  complainant  took 
the  note  for  $1,400,  with  interest  after  due  at  ten  per  cent, 
and  retained  $154  as  interest,  which  would  be  a  retention 
of  ten  per  cent  interest  on  the  $1,400,  and  ten  per  cent  on 
such  interest.  The  evidence  entirely  failed  to  sustain  that 
allegation.  The  defendant,  Abraham  A.  Willett,  testified 
that  the  contract  was  that  he  was  to  pay  complainant  ten 
per  cent  in  advance;  that  there  was  no  other  interest  in- 
cluded; that  the  interest  was  to  be  and  was  paid  in  advance. 
It  is  beyond  question  that  Willett  received  $1,260,  and  $U0 
was  retained.  Counsel,  in  the  examination  of  Willett,  by 
stating  to  him  the  proposition  that  the  consideration  of 
$1,400  was  made  up  of  the  principal  sum  of  $1,260,  and  ten 
per  cent  on  that  for  a  year,  making  $126,  and  ten  per  cent 
on  the  $126,  making  $12.60,  obtained  his  assent  to  it  Inas- 
much as  the  addition  of  those  amounts  did  not  produce 
$1,400,  and  the  statement  was  at  variance  with  his  testi- 
mony  as  to  the  contract,  his  assent  to  it  was  evidently  a  mis- 
take.  The  note  was  taken  for  $1,400,  and  drew  no  interest 
until  due,  one  year  after  date;  ten  per  cent  of  that  amount 
was  retained  and  the  balance  was  paid  over.  That  a  lender 
may  so  retain  interest  in  advance  is  the  settled  rule  of  la^ 
in  this  State.  McGill  v.  Ware,  4  Scam.  21;  Goodrich  v.  Rey- 
nolds, 31  111.  490;  Mitchell  v.  Lyman,  77  111.  525;  Brown  v. 
Scottish  Am.  Mort.  Co.,  110  111.  235. 
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In  every  case  where  the  highest  contract  rate  of  interest 
allowed  by  law  is  taken  in  advance  out  of  the  principal,  if 
interest  is  computed  on  the  remainder,  as  it  is  sought  to 
have  done  in  this  case,  it  would  not  equal  the  amount 
retained.  The  fact  that  $140  would  amount  to  eleven  per 
cent  on  such  remainder,  and  that  complainant  stated  that 
self-evident  fact  when  the  loan  was  made,  would  not  change 
the  rule  of  law,  or  abridge  complainant's  rights.  He  had  a 
right  to  do  what  he  did  without  making  the  contract  usuri- 
ous. The  finding  of  the  master  and  the  court  could  only  be 
sustained  by  denying  the  right  to  take  payment  in  advance 
of  a  lawful  rate  of  interest,  and  as  the  law  is  settled  other- 
wise, the  decree  will  be  reversed  and  the  cause  remanded. 


Tibbits  &  Son  v.  Rock  Island  &  Peoria  By.  Co. 

1.  Bills  of  Lading—  Use  of,  to  Obtain  AdTxinces  on  Shipments. — BiUs 
of  lading  are  constantly  used  by  shippers  to  obtain  advances  upon  their 
shipments.  It  is  to  be  expected  by  the  carrier  that  such  use  will  be 
made  of  them;  that  advances  will  be  made  upon  the  faith  that  the  prop, 
erty  described  in  them  is  in  the  possession  of  the  carrier,  and  will  be 
delivered  to  the  holder  of  the  bills  of  lading.  Persons  trusting  in  them 
and  relying  upon  their  truth  do  only  what  the  carrier  has  every  reason 
to  expect  will  be  done.  Such  use  is  a  material  aid  to  traffic  and  business, 
and  is  to  be  recognized  as  an  important  and  useful  factor  in  the  business 
of  the  country. 

2.  Bills  of  Lading — "  Contents  and  Value  Unknoum.** — Where  a  bill 
of  lading  of  a  carload  of  com,  made  by  filling  up  a  general  blank  form 
for  shipping  all  sorts  of  freight,  contained  in  a  parenthesis  the  words 
**  contents  and  value  unknown  "  evidently  intended  to  apply  to  packages 
therein  mentioned,  the  contents  of  which  are  concealed  from  view,  it  was 
held  that  such  a  condition  in  a  bill  of  lading  does  not  apply  to  com  in 
bulk  loaded  into  a  car  from  an.  elevator. 

3.  Bill  of  Lading — Carrier  Bound  by  its  Statements,  etc. — Where  a 
person  advances  money  on  the  faith  of  a  bill  of  lading  as  between  him  and 
the  carrier  issuing  it,  the  carrier  is  bound  by  the  terms  of  the  bill  and  he 
can  not  be  permitted  to  escape  his  liability  by  showing  that  the  state^ 
ments  contained  in  it  are  false. 

4.  Bill  of  Lading — Weight  Stated  Subject  to  Correction. — A  bill  of 
lading  contained  a  statement  that  the  weight,  referring  to  the  articles 
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shipped,  was  subject  to  corroction.  It  was  held  that,  so  far  as  the  staU- 
ment  was  concerned,  a  reasonable  construction  must  be  given  to  it,  such 
as  tlie  parties  would  natui-ally  p^ive  when  tlie  shipment  was  made. 
Errors  and  mistakes  are  liable  to  occur  in  weighing  merchandise,  aiid 
the  right  reserved  in  the  bill  to  correct  such  erxx>r8  applied  to  such 
ordinaiy  errors  and  differences  in  weighing  as  might  be  reasonably 
expected  to  occur  and  not  to  such  errore  as  would  be  apparent  to  the 
sight. 

5.  Canimon  Carriers— Bound  by  Statement  of  Quantity  in  BHU  oj 
Lading. — T.  H.  &  Co.,  of  Peoria,  delivered  to  the  R  I.  &  P.  Ry.  Co.  a 
quantity  of  com  for  shipment.  It  was  loaded  into  a  car  from  an  eleva- 
tor; weighc^d  by  the  weighmaster  of  the  Board  of  Trade;  proi)crly  sealed 
and  shipped  to  its  destination.  T.  H.  &  Co.  procured  from  tlie  railroad 
company  a  blank  bill  of  lading  which  they  filled  up  by  inserting  the  weight 
as  given  by  the  weighmaster,  and  the  company's  agent  signed  it 
Tliey  then  forwarded  the  bill  of  ladin^^  to  T.  &  S.  at  the  point  of  desti- 
nation and  drew  ui>on  tliem  for  the  price  of  tfie  com,  according  to  the 
weight  as  stated.  The  car  arrived  at  its  destination  in  gfxxl  order,  none 
of  the  corn  having  bei'n  lost  on  the  way.  T.  &  S.  paid  the  draft  and  the 
freight  according  to  the  weight  stated,  but  upon  opening  the  car  a  short- 
age of  14,336  pounds  was  found  in  tlie  com  and  for  this  tbey  brouglit 
suit  against  the  nUlroad  company.  Tlie  bill  of  lading  cont-ained  a  column 
at  the  top  of  which  was  the  word  *'  Weight,"  under  which  were  the  words 
"  subject  to  correlation."  In  tliis  column  the  weight  of  the  com  was  set 
down.  Tlie  bill  also  <  -ontained  the  words  ' '  contents  and  value  unknov^Ti;'' 
under  tliese  conditions  the  company  sought  to  defeat  the  suit  but  it  was 
held  that  the  plaintiff  had  a  right  to  recover. 

Memorandnm. — Assimipsit.  Appeal  from  the  Circuit  Court  of 
PtH>ria  County;  tlie  Hon.  Nicholas  E.  Worthington,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  189S.  Opinion  lUed  December  12, 
1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellants'  Bkief,  Rice  &  Gratbill,  Attorneys. 

A  bill  of  lading  becomes  conclusive  on  the  carrier  where 
the  consignee  or  other  {xirties  act  upon  the  faith  of  repre- 
sentations and  make  advances  or  give  credit,  relying  upon 
its  truth.    Rediield  on  Carriers,  8ec.  24:7. 

The  carrier  should  be  careful  not  to  sign  a  bill  of  lading 
until  tlie  goods  are  actually  delivered  to  hira.  I^y  so  doing 
he  may  become  responsible  for  them.  Abbot  on  Shippinft 
323. 
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According  to  the  course  of  trade  and  business,  it  is  neces- 
sarilv  the  fact  that  the  carrier  alone  knows  and  ou^fht  to 
know  the  contents  of  the  car,  especially  when  it  is  sealed. 
If  "  contents  and  value  unknown  "  apply  to  anybody  in  such 
a  case,  it  would  mean  that  the  shipper  and  the  consignee, 
but  especially  the  consignee,  knew  nothing  of  the  contents 
of  the  car,  and  they  do  not  know  and  they  have  no  means 
of  knowing  it  except  as  represented  to  them  by  the  carrier. 
For  this  representation  the  carrier  is  responsible.  Dicker- 
son  V.  Seelye,  12  Barb.  (N.  Y.)  99;  Armour  ot  al.  v.  M.  C. 
R.  R.  Co.,  65  N.  Y.  Ill;  St.  L.  &  I.  Mt.  v.  Larned,  103  111. 
295;  M.  C.  R.  R.  v.  Phillips,  60  111;  198;  2  Redfield  on  Rail- 
ways, 143;  Portland  Bank  v.  Stubbs,  6  Mass.  422;  Abbott 
on  Shipping,  324;  Howard  et  al.  v.  Tucker  et  al.,  1  B.  & 
Ad.  712. 

It  is  reasonable  to  suppose  that  the  words  "  weight  sub- 
ject to  correction"  printed  in  the  blank  bill  of  lading,  like 
the  other  printed  words,  ''  contents  and  value  unknown," 
were  not  intended  to  apply  at  all  to  shipments  where  the 
freight  was  grain  in  bulk.  But  if  they  have  rightfully  any 
force  in  this  case  it  would  only  be  to  enable  the  carrier  to 
deliver  a  somewhat  less  or  greater  amount  of  corn  than 
38,600  pounds  in  fulfilment  of  the  contract  of  shipment,  and 
this  variation  must  be  within  reasonable  bounds.  15  Am. 
and  Eng.  Ency.  of  Law,  722;  Tilden  v.  Rosenthal,  41  111.  385; 
89  Am.  Dec.  388 ;  Cabot  v.  Windsor,  1  Allen  (^Mass.)  546 ; 
Rantor  v.  Sala,  35  Eng.  Rep.  (Moak)  518;  Rhodes  v.  Xew- 
hall,  126  K  Y.  574;  Shichle  et  al.  v.  Chouteau,  84  Mo.  161; 
10  Mo.  App.  241. 

Appellee's  Brief,  Stevens  &  Horton,  Attorneys. 

A  bill  of  lading  serves  two  purposes.  It  is  a  contract  for 
transportation  and  a  receipt  for  goo^ls,  and  in  so  far  as  it 
operates  as  a  receipt,  it  is  open  to  explanation  and  contra- 
diction by  parol  proof.  Hutchinson  on  Carriers,  Sec.  125a; 
Bissel  V.  Price,  16  111.  412;  Great  West.  R.  Co.  v.  McDonald, 
18  111.  172;  Shepherd  v.  ]SXylor,5  Gray  591;  Ellisv.  Willard, 
9  N.  Y.  539;  O'Brien  v.  Gilchrist,  34  Me.  554;  Sears  v.  Win- 
erate,  3  Allen  103;  Wallace  &  Kingman  v.  Long,  8  Brad.  504. 
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Opinion  of  the  Coubt,  Caktwright,  J, 

Tyng,  Hall  &  Co.,  of  Peoria,  Illinois,  delivered  to  appellee 
at  that  place  a  quantity  of  corn  for  shipment  to  Custer  City, 
Pa.,  and  received  from  appellee  a  bill  of  lading  for  the  same. 
The  grain  was  shipped  to  the  order  of  Tyng,  Hall  <fe  Co.  at 
Custer  City,  with  directions  to  notify  appellants.  The  bill  of 
lading  contained  a  column  for  the  weight  of  the  corn,  at  the 
top  of  which  was  the  word  "  weight"  and  under  that  were 
the  words  "  subject  to  corrections."  In  this  column  the 
weight  of  the  corn  was  set  down  at  38,600  pounds.  The 
grain  was  loaded  into  a  car  from  the  Central  City  Elevator 
at  Peoria,  and  the  weight  was  furnished  by  the  weighmaster 
of  the  Board  of  Trade,  whose  weights  were  universally  ac- 
cepted by  parties  dealing  in  grain  and  by  the  railroad  com- 
pany. Tyng,  Hall  &  Co.  filled  up  a  blank  form  of  a  bill  of 
lading  furnished  them  by  appellee,  inserting  the  weight  so 
given,  and  the  agent  of  appellee  signed  it.  The  car  was 
sealed  and  forwarded  to  Custer  City.  Tyng,  Hall  &  Co, 
drew  a  draft  on  appellants  in  favor  of  Peoria  National  Bank 
against  the  shipment,  for  $246.18,  which  appellants  paid  and 
received  the  bill  of  lading.  The  car  was  received  at  Custer 
City  in  good  order,  with  the  seals  unbroken,  showing  that 
no  grain  had  been  lost  in  transit.  Appellants  paid  the  freight 
on  the  amount  of  com  stated  in  the  bill  of  lading,  but  the 
corn  in  the  car  when  opened  only  weighed  24,264  pounds,  a 
shortage  of  14,336  pounds.  Appellants  brought  this  suit 
before  a  justice  of  the  peace  to  recover  for  such  shortage, 
and  obtained  judgment.  On  appeal  to  the  Circuit  Court, 
the  case  was  tried  by  the  court  without  a  jury.  The  fore- 
going facts  appeared  and  there  was  a  finding  and  judgment 
for  appellee. 

The  court  held,  in  propositions  of  law  submitted  for  the 
purpose,  that  as  to  the  quantity  of  any  article  of  shipment 
received,  a  bill  of  lading  issued  by  a  carrier  is  to  be  treated 
as  a  receipt,  and  subject  to  explanation  in  that  respect;  that 
the  carrier  may  make  such  explanation  against  an  assignee 
for  value  whenever  the  bill  of  lading,  taken  as  a  whole,  shows 
that  the  carrier  does  not  vouch  for  the  correctness  of  the 
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written  statement  of  the  quantity  received,  and,  that  in  view 
of  the  language  used  in  the  printed  portion  of  the  bill  of 
lading  in  question,  which  stated  that  the  weight  was  subject 
to  correction,  and  that  the  contents  were  unknown,  it  was 
competent  for  the  defendant  to  show  thQ  quantity  of  corn 
received  for  shipment,  and  it  was  not  liable  for  more  than 
was  actually  received. 

Bills  of  lading  are  constantly  used  by  shippers  to  obtain 
advances  upon  their  shipments,  and  it  is  to  be  expected  by 
the  carrier  that  such  use  will  be  made  of  them,  and  that 
advances  will  be  made  upon  the  faith  that  the  property  de- 
scribed in  them  is  in  the  possession  of  the  carrier,  and  will 
be  delivered  to  the  holder  of  the  bills  of  lading.  Those 
trusting  in  them  and  relying  upon  their  truth,  do  only  what 
the  carrier  has  every  reason  to  expect  will  be  done.  Such 
use  is  a  material  aid  to  traflBlc  and  business,  and  is  to  be  rec- 
ognized as  an  important  and  useful  factor  in  the  stock  and 
grain  business  of  the  country.  Appellants  paid  the  draft  in 
this  instance,  relying  upon  the  representations  of  appellee 
made  in  the  bill  of  lading,  and  they  paid  the  freight  charges 
exacted  from  them  on  the  38,600  pounds  named  in  the  bill, 
before  they  had  any  means  of  knowing  that  less  than  two- 
thirds  of  that  amount  was  in  the  car.  Appellants  having 
advanced  money  on  the  faith  of  the  bill  of  lading,  it  would 
be  a  fraud  upon  them  to  permit  appellee  to  escaj^e  liability 
by  showing  that  its  statements  therein  contained  were  false. 
St.  L.  &  I.  M.  K.  K.  Co.  V.  Larned,  103  111.  293.  So  far  as 
appellants  are  concerned,  appellee  must  be  bound  by  the 
terms  of  its  contract. 

The  bill  of  lading  used  was  a  general  blank  form  for  shijv 
ping  all  sorts  of  freight,  and  contained  in  parenthesis  the 
words  "  Contents  and  value  unknown,"  evidently  intended 
to  apply  to  packages  therein  mentioned,  the  contents  of 
which  were  concealed  from  view.  It  could  not  apply  to  corn 
in  bulk  loaded  into  a  car  from  an  elevator.  Appellee  did 
not  intend  to  say  by  its  bill  of  lading,  that  it  had  received 
38,600  pounds  of  corn,  the  contents  of  which  were  unknown, 
and  it  would  not  be  so  understood. 
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So  far  as  the  provision,  that  weight  was  subject  to  cor- 
rection is  concerned,  a  reasonable  interpretation  must  be 
given  to  it,  such  as  both  parties  would  naturally  give  when 
the  shipment  was  made.  Errors  and  mistakes  are  liable  to 
occur  in  weighing  grain,  as  in  other  things,  and  the  right  to 
correct  such  errors  was  reserved  in  the  contract.  Appellants 
had  notice  of  that  provision,  and  anything  attributable  to 
such  ordinary  errors  and  differences  in  weighing  as  might 
be  reasonably  expected  to  occur,  might  be  corrected,  but  the 
right  must  be  kept  within  the  reasonable  limits  of  such 
errors.  Appellants,  when  advancing  money  on  appellee's 
statement  that  it  had  38,600  pounds  of  corn,  to  which  they 
would  get  title  by  acquiring  the  bill  of  lading,  would  cer- 
tainly not  anticipate,  under  the  provision  for  correcting 
errore  in  weighing,  such  an  unreasonable  difference*  in 
weight,  not  attributable  to  ordinary  errors  of  that  sort,  as 
would  amount  to  250  bushels  in  a  car  load  of  com.  Such  a 
difference  would  be  apparent  to  sight,  and  it  would  require 
no  test  of  weighing  to  show  that  it  existed.  Appellee  would 
have  no  right,  under  cover  of  correction  of  errors  in  weigh- 
ing, to  account  for  such  a  difference  as  could  arise  only  from 
gross  negligence  of  its  agent.  Such  obvious  difference  could 
not  be  charged  to  errors  not  plainly  apparent,  and  merely 
due  to  mistakes  in  weighing,  which  would  be  discovered  on 
again  weighing  the  corn.  If  appellee  could  reduce  the 
amount  of  corn  more  than  one-thfrd,  there  would  be  no  hrait 
to  the  correcting  that  might  be  done.  In  our  opinion,  the 
holding  of  the  court  that  appellee  could  not  be  made  liable 
for  more  than  the  amount  of  corn  delivered,  was  erroneous. 

It  was  provided  in  the  bill  of  lading  that  in  the  event  of 
the  loss  of  any  property  for  which  the  carrier  might  be 
responsible,  the  value  and  cost  of  the  same  at  the  point  and 
time  of  shipment  should  govern  in  the  settlement  for  the 
same,  and  it  is  argued  that  the  judgment  should  not  be 
reversed,  because  the  evidence  for  appellants  related  to  the 
value  of  corn  at  Custer  City,  and  no  evidence  was  offered  of 
value  at  Peoria.  On  the  other  hand  it  is  claimed  that  this 
clause  was  inoperative  as  an  attempt  to  limit  a  common  law 
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liability.  We  do  not  regard  the  provision  as  a  limitation  of 
liability  as  a  carrier,  and  see  no  reason  why  it  should  not  be 
binding  on  a  shipper,  if  understood  and  assented  to  by  him. 
Whether  he  does  so  understand  and  assent  is  a  matter  of 
evidence  and  a  question  of  fact.  Boscowitz  v.  Adams  Ex- 
press Co.,  93  111.  523;  Field  v.  C.  &  II.  I.  R.  E.  Co.,  71  111. 
458. 

But  this  provision  was  apparently  intended  to  apply  to  a 
loss  of  goods  in  transit,  and  we  do  not  regard  it  as  appli- 
cable to  a  case  where,  as  in  this  instance,  the  carrier  takes 
and  keeps  the  freight  charges  for  carrying  corn  a  long  dis- 
tance to  its  destination. 

Appellants  paid  twenty-nine  cents  per  hundred  pounds  for 
carrying  this  amount  of  14,336  pounds  of  corn  to  Custer 
City,  which  was  required  before  the  car  could  be  opened, 
and  appellee  then  assumed  to  deliver  the  corn  there.  This 
represented  a  large  difference  in  value  between  the  two 
places,  and  it  would  not  l>e  just  that  appellee  should  retain 
that  diflFerence  and  insist  upon  the  clause  in  the  bill  of  lading. 

That  would  make  the  provision  an  agreement  that  appel- 
lants should  only  1x3  compensated  for  a  part  of  the  damages. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


John  Nullmeyer  v.  Fredrlcka  Nullmeyer, 

1.  Divorce  Proceedings — Evidence  Must  Support  the  Decree, -^Where, 
in  a  proceeding  for  divorce,  the  cause  is  submitted  to  a  jury,  the  evidence 
must  be  sufficient  to  support  the  verdict,  or  a  decree  based  upon  it  will 
be  set  aside. 

2.  Divorce — Cruelty— Condonation. — Acts  of  cruelty,  considered  as 
a  cause  for  divorce,  may  be  condoned.  So  held  where  the  only  acts 
complained  of  as  grounds  of  divorce,  were  two,  between  1874  and  1875, 
another  in  1882,  and  an  accusation  of  adultery  in  1888,  the  parties  con- 
tinuing to  live  together  as  husband  and  wife  in  a  peaceable  and  contented 
way  for' over  four  months  after  the  accusation  of  adultery  was  made, 
when  the  wife  abandoned  the  husband  without  any  new  cause. 

8.  Divorce — Accusation  of  Unchastity  in  Connection  ivifh  Acts  of 
Cruelty. — ^In  a  proceeding  for  divorce,  it  was  shown  in  connection  with 
some  acts  of  cruelty,  that  the  husband  had  accused  his  wife  of  adultery. 
The  court  refused  to  allow  him  to  show  wliat  cause  liis  wife  had  given 
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bim  to  suspect  her  of  unchastity.  ThU  was  held  error,  because  it  might 
have  explained  the  animus  of  the  charge  of  adultery  and  show  that  it 
was  not  maliciously  made,  and  might  possibly  show  that  the  acctuation 
was  true. 

4.  Divorce^Delay  in  Separation -^  Condonation, — Where  delay  in 
separation  has  occurred,  the  party  bringing  the  suit  must  in  some  way 
account  for  such  delay,  for,  in  the  absence  of  the  explanation,  the  court 
ought  not  to  be  called  upon  to  relieve  a  party  of  that  which  his  own  con- 
duct has  shown  to  be  not  grievous  to  him. 

5.  Condonation — Revival  of  Former  Course  of  -4.<rfion.— Evidence  of 
an  unjustifiable  act  of  cruelty  in  1874,  followed  by  cohabitation  for  six 
months,  and  another  act  of  cruelty,  under  considerable  provocation, 
followed  by  peaceful  cohabitation  till  1882,  when  defendant  threatened  to 
shoot  complainant  if  she  disobeyed  his  request  not  to  go  to  a  dance,  which 
she  did,  and  left  him  for  six  months,  returning  to  him  and  abiding  with 
him  till  1886.  In  1886  he  accused  her  of  adultery,  after  which  she  lived 
with  him  for  months  before  leaving  him.  It  was  held,  that  sach  action 
was  insufficient  to  support  a  decree  of  divorce  for  cruelty,  and  sliould  be 
such  condonation  as  to  bar  a  suit.  It  was  held  alsOy  that  the  latter  accusa- 
tion did  not  renew  the  former  acts  of  cruelty. 

Memorandum. — Suit  for  divoroe.  Appeal  from  a  decree  rendered  by 
the  Circuit  Court  of  Peoria  County;  the  Hon.  N.  E,  Worthikgtos, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D.  1898. 
Opinion  filed  December  12, 1898,      , 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brikf,  Page  &  PuTERBAroH,  Attoen^eys. 

*'  When  delays  occur,  it  must  in  some  way  be  accounted 
for,  because  in  the  absence  of  explanation  the  court  should 
not  be  called  on  to  meddle  with  what  the  complaining  party 
showed,  by  his  conduct  through  a  considerable  series  of 
years,  to  be  to  him  no  grievance."  Bishop  on  Marriage  and 
Divorce,  Vol.  2,  Sec.  205 ;  Fellows  v.  Fellows,  8  N.  EL  160; 
Hutchins  V.  Hutchins,  (111.),  29  K.  E.  Kep.  888;  Youngs  v. 
Youngs,  130  111.  230. 

It  must  appear  that  at  the  time  complainant  filed  her  bill, 
she  had  reasonable  ground  to  apprehend  a  repetition  of  such 
offenses  in  the  future.  Courts  do  not  grant  divorces  on  the 
ground  of  cruel  treatment  as  a  punishment  of  offenses  long 
since  committed.  Newell's  Sackett's  Instructions,  p.  175, 
Sec.  19. 
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It  is  only  competent  to  show  false  charges  of  unchastity 
in  connection  with  acts  of  cruelty,  to  characterize  those  acts, 
but  under  no  circumstances  are  they  grounds  for  divorce. 
Ward  V.  Ward,  103  III  477. 

Appellee's  Brief,  George  B.  Foster,  Aitorney. 

Condonation  is  defined  in  the  books,  as  forgiveness  upon 
condition  the  injury  shall  not  be  repeated,  and  is  dependent 
upon  future  good  usage  and  conjugal  kindness.  Bishop  on 
Marriage  and  Divorce,  Sec.  370. 

But  condonation  is  always  accompanied,  not  only  with 
the  implied  condition  that  the  injury  shall  not  be  relocated, 
but  also  that  the  offending  party  will  ever  thereafter  treat 
the  other  with  conjugal  kindness.    Davis  v.  Davis,  19  111.  334. 

The  facts  proven  in  this  case  constitute  a  clear  breach  of 
the  condition  of  kind  treatment  implied  in  every  act  of 
condonation. 

Appellee  could  justly  conclude  the  abusive  language 
would  be  followed,  as  on  former  occasions,  with  personal 
violence.    Farnham  v.  Farnham,  73  111.  497. 

Opinion  of  the  Court,  Lacet  J. 

This  was  a  bill  filed  in  the  Peoria  Circuit  Court  by  ap- 
pellee against  appellant,  for  divorce.  The  bill  charged  that 
the  parties  were  intermarried  in  January,  1874,  and  for 
groiands  of  divorce  it  alleged  that  shortly  after  the  said  mar- 
riage the  appellant  commenced  ill-treating  the  appellee  and 
continued  such  ill-treatment  up  to  about  March  29, 1887, 
during  which  said  period  the  appellant  was  guilty  of  ex- 
treme and  repeated  cruelty;  that  he  frequently  struck  her, 
choked  her  and  threatened  to  shoot  her,  and  that  by  reason  of 
his  extreme  and  repeated  cruelty  to  her  she  was  compelled, 
on  the  day  and  year  last  aforesaid,  or  about  that  time,  to 
leave  said  appellant.  The  appellant  answered,  denying  the 
charges  of  the  bill.  The  cause  was  submitted  to  a  trial  be 
fore  a  jury  and  resulted  in  the  jury  rendering  a  verdict 
against  the  appellant,  whereupon  he  moved  the  court  to  set 
aside  the  verdict  and  grant  a  new  trial^  but  the  court  denied 
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the  motion  and  rendered  a  decree,  and  from  that  decree  this 
appeal  is  taken.  The  main  ground  insisted  npon  in  this 
court  for  a  reversal  is  that  the  evidence  is  not  sufficient  to  sus- 
tain the  verdict.  We  have  examined  the  evidence  carefulh^ 
and  have  come  to  the  conclusion  thut  the  appellant's  com- 
plaint is  just,  and  that  the  evidence  is  insufficient  to  sustain 
the  verdict.  The  substance  of  the  proof  is  that  the  appel- 
lee and  appellant  were  married  in  1874;  that  about  six 
months  thereafter  upon  an  occasion  of  his  being  locked  out 
of  the  house  at  night,  appellant  broke  in  the  door  and  caught 
his  wife  bv  the  throat,  and  with  a  hatchet  in  his  hand  threat- 
ened  to  kill  her  if  she  ever  locked  him  out  again;  no  other 
assault  was  ever  made  upon  her  bv  him  except  about  six 
months  after  that  he  threw  his  crutch  at  her,  because  she 
cut  the  hose  when  he  was  trying  to  bathe  his  leg  for  rheu- 
matism, thus  preventing  him  from  doing  so;  and  in  about 
seven  years  thereafter,  in  1882,  he  drew  a  revolver  on  her 
and  threatened  to  shoot  her  and  the  man  she  danced  with,  if 
she  went  to  a  certain  dance;  she  went,  notwithstanding  his 
objections,  and  after  the  dance  left  him  for  a  day  and  refused 
to  come  home.  But  she  came  back,  however,  and  they  lived 
together  as  man  and  wife  until  1886,  when  she  again  left 
him  for  about  three  weeks  for  accusing  her  with  com- 
mitting adultery  with  one  Anderson,  and  then  came  ba<;kto 
him  and  they  lived  together  as  man  and  wife  until  in  March, 
1887.  About  four  months  after  she  had  returned  to  him,  she 
again  finally  abandoned  him  for  no  cause  shown.  We  think 
the  main  cause  of  complaint  and  ground  for  divorce  had  been 
condoned  after  the  parties  had  lived  together  for  so  long  a 
time.  There  were  but  one  or  two  acts  of  cruelty,  that  of 
throwing  the  hatchet  and  crutch,  and  the  throwing  of  the 
latter  was  under  considerable  provocation.  What  could  be 
more  contemptible,  mean  and  spiteful  than  for  a  woman  to 
cut  the  hose  while  her  husband  was  trying  to  alleviate  his 
suffering  while  bathing  his  leg.  But  the  acts  of  cruelty, 
whatever  they  might  amount  to,  were  condoned  by  the  par- 
ties living  together  until  1 886.  The  drawing  of  the  pistol 
was  not  an  assault,  but  simply  a  threat,  and  the  chai^  of 
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adultery  seems  to  have  been  made  under  considerable  provo- 
cation. The  appellee  disobeyed  her  husband  and  went  with 
male  comjmny  that  he  did  not  like  to  have  her  go  with,  and 
the  evidence  shows  that  Mr.  Anderson  was  a  very  frequent 
visitor,  coming  there  nearly  every  day  while  appellant  was 
sick,  so  much  so  as  to  arouse  his  suspicions.  The  appellant 
was  no  doubt  jealous  on  account  of  these  unwelcome  atten- 
tions to  his  family  by  Anderson,  but  whether  he  had  cause 
for  it  is  not  shown. 

We  think,  however,  the  court  should  have  permitted  the 
appellant  to  show  what  cause  appellee  had  given  him  to 
suspect  her  of  unchastity.  It  might  explain  the  animus  of 
the  charge  of  adultery  and  show  that  it  was  not  maliciouslj? 
made,  and  might  possibly  show  that  it  was  true.  On  the 
question  of  condonation,  Bishop  lays  down  in  his  work  on 
Marriage  and  Divorce,  Vol.  2,  Sec.  342,  the  following  rule  of 
law,  to  wit:  "  It  is  unquestionably  sound  American  law, 
that  under  man}'^  circumstances  the  comjdainant  must  in 
some  way  satisfy  the  court  in  respect  to  his  delay  or  he  can 
not  have  the  divorce  he  prays."  The  same  author  in  Sec. 
105  says :  "  When  delays  occur  it  must  in  some  way  be 
accounted  for,  because  in  the  absence  of  explanation  the 
court  should  not  be  called  on  to  meddle  with  what  the  com- 
plaining party  showed,  by  his  conduct  through  a  considerable 
series  of  years,  to  be  to  him  no  grievance."  See  also  Youngs 
V.  Youngs,  130  111.  230;  Hutchins  v.  IIutchins(Ill.),  29  N.  E. 
Rep.  888.  In  the  case  before  us  the  only  acts  complained  of 
for  grounds  of  divorce  were  two  between  1874  and  1875,  and 
the  third  in  1882;  then  the  charge  of  adultery  in  18S6,  and 
after  this  last  charge  api)ellant  and  appellee  continued  to 
live  together  as  man  and  wife  in  a  peaceable  and  contented 
way  for  over  four  months,  when  the  appellee  abandoned  her 
husband  without  anv  new  cause.  We  think  the  evidence 
entirely  too  weak  to  sustain  the  charges  of  the  bill.  The  jury, 
we  think,  were  not  justified  in  finding  the  verdict  in  favor 
of  appellee;  the  court  should  have  granted  a  new  trial.  For 
refusing  to  do  so,  the  decree  is  reversed  and  the  cause 
remanded. 

Vol.  XLIX  37 
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Dickison  t.  Garland. 

1.  Pleading — Sufficiency  of  Affsets  to  Pay  Claims,  etc. — A  plea  of  suf- 
ficient assets  in  the  hands  of  tlie  executor  to  pay  the  debts,  by  an  heir 
and  legatee  of  the  deceased  i)erson,  to  an  action  brought  against  him  for 
a  breach  of  a  covenant  for  title  in  a  deed  of  real  property,  executed  by 
his  deceased  ancestor,  and  delivered  to  the  plaintiff  in  the  suit  which 
simply  shows  that  after  paying  all  debts,  legacies,  and  expenses  of  ad- 
ministration, there  remained  in  the  hands  of  the  executor  $6,000,  which 
might  have  been  applied  to  the  payment  of  claims  sued  on,  is  not  a 
sufiicient  plea,  where  the  claim  in  suit  did  not  accrue  until  the  plaiatifif 
had  been  evicted  from  the  propert>',  caasing  the  damages  sought  to  be 
recovered,  and  after  the  estate  had  been  settled  and  the  assets  distributed. 

2.  Pleadings — Riena  Per  Descent. — ^Under  the  statute  of  frauds  and 
perjuries  a  plea  of  riensper  descent  by  an  heir  and  devisee  in  an  action 
of  covenant,  which  fails  to  negative  the  charge  in  the  declaration  that 
there  were  lands  devised  to  him,  though  sufiicient  at  common  law, 
where  the  action  could  be  maintained  only  against  the  heir  who  received 
land  from  the  ancestor  by  descent,  is  not  sufiicient  under  Sees.  12  and 
18  of  Chap.  59,  R.  S.,  entitled  ''Frauds  and  Perjuries." 

8.  Practice — Abiding  by  a  Plea—Writ  of  Inquiry. — ^In  aa  a<^tion 
against  the  devisees  and  heirs  of  a  deceased  person  upon  a  co\'enantfor 
title,  in  a  deed  of  real  property  executed  by  the  common  ancestor,  the 
defendants  tiled  pleas  of  riens  per  descent,  of  plene  administravit  and  of 
sufficient  assets  in  the  hands  of  the  executor,  to  which  demurrers  were 
sustained  and  the  defendants  abided  by  their  pleas.  It  washekl  that  the 
court  would  have  been  justified  in  giving  judgment  against  the  defend- 
ants without  any  writ  of  inquiry  of  the  lands«  tenements  or  heredita- 
ments, or  rents  and  profits  out  of  the  same  descended  or  devised,  under 
Sec.  13  of  Chap.  59,  R.  S.,  entitled  *'  Frauds  and  Perjuries." 

4.  Practice^Effect  of  Not  Denying  Facts  Alleged.— AW  facts  alleged 
and  not  denied  by  a  plea  are  admitted  the  same  as  though  a  default 
were  taken. 

Memorandnm. — Action  of  covenant.  Appeal  from  a  judgment 
rendered  by  the  Circuit  Court  of  Peoria  County;  the  Hon.  Thomas  M. 
8ilAW,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1893,  and 
affirmed.     Opinion  filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  McCulloch  &  McCulloch  akd  Abthdb 

Keithley,  Attorneys. 
At  common  law  an  action  was  given  against  the  heir  in 
order  to  charge  the  lands  coming  to  him  by  inheritance  for 
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certain  classes  of  debts  of  his  ancestor,  but  such  action  did 
not  charge  him  personally.  It  was  a  proceedinjf  very  similar 
to  that  which  is  now  given  against  an  administrator  to 
charge  the  personal  assets  of  the  deceased  with  his  debts,  or 
it  might  be  likened  to  a  scire  facias  to  revive  a  judgment 
against  a  deceased  debtor  in  order  to  obtain  execution 
against  his  lands.  But  it  was  essential  to  the  action  that 
lands  should  have  come  to  the  heir  by  inheritance,  and  not 
any  other  way.  Kawle  on  Covenants  for  Title,  586;  2  Lomax 
on  Executors,  404;  Vansyckle  v.  Richardson,  13  IlL  171; 
Ryan  v.  Jones,  16  111.  1. 

It  was  also  essential  that  the  lands  should  have  remained 
in  the  hands  of  the  heir  at  the  time  of  the  commencement 
of  the  action;  for  if  he  had  aliened  them  before  suit  brought 
the  creditor  was  without  remedy.  Davy  v.  Pepys,  Plowd. 
439;  Buckley  v.  Nightingale,  1  Str.  665;  Rawle  on  Cove- 
nants, 589;  2  Lomax  on  Executors,  241;  1  Cruise's  Digest,  57 
and  notes;  Wilson  v.  Knubley,  7  East,  128;  Bailey  v.  Ekins, 
7  Ves.  319. 

Without  having  acquired  a  legal  estate  by  inheritance 
from  his  ancestor,  the  heir  was  not  liable  for  a  breach  of 
covenant  occurring  after  the  death  of  the  ancestor.  1  Chitr 
ty's  Pleading,  53;  Plunkett  v.  Penson,  2  Atk.  294. 

Therefore  if  the  ancestor  had  devised  all  his  lands  by  his 
will  no  action  could  have  been  maintained  against  either  the 
heir  or  devisee.  Rawle  on  Covenants,  594;  Plasket  v.  Beeby, 
4  East,  491;  2  Leading  Oases  in  Eq.  293. 

Appellee's  Brief,  Daniel  F.   Raum,  Attorney. 

Ko  cause  of  action  accrued  to  appellee  until  a  breach  of  the 
covenants  by  eviction,  and  recovery  of  damages,  which  was 
Ions:  after  the  final  order  for  distribution  of  the  fund  in  the 
hands  of  the  executor  of  Griffith  Dickison  was  made.  The 
claim  was  not  one  that  could  have  been  filed  against  the 
estate  within  two  years  from  the  gralnting  of  letters  testa- 
mentary. Bridgeford  et  al.  v.  Riddell  et  al.,  55  111.  2r)9; 
Dugger  et  al.  v.  Oglesby,  99  111.  405. 

In  joint  actions  under  the  statute  the  executor  or  admin- 
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istrator  may  insist  upon  this  limitation  of  two  years;  ahd  if 
he  does  so  successfully,  the  plaintiff  must  take  judgment 
against  him  to  be  satisfied  out  of  newl}'  discovered  estate. 
But  heirs  and  devisees  can  not  rely  upon  this  limitation. 
They  may  insist  upon  the  general  statute  of  limitations,  and, 
if  successful,  may  wholly  defeat  a  recovery  against  them. 
Eyan  v.  Jones,  15  IlL  1;  Dugger  et  al.  v.  Oglesby,  99  111. 
405. 

Opinion  of  the  Coukt,  Lacey,  J. 

This  suit  was  brought  by  the  appellee,  in  an  action  of 
covenant  against  the  appellants,  the  bnly  heirs  of  Griffith 
Dickison,  deceased,  who  are  devisees  of  lands,  by  his  last 
will  and  testament  duly  proven.  The  foundation  of  the 
action  is  a  warranty  deed,  executed  by  the  deceased  to  the 
appellee,  for  certain  real  estate  therein  described.  The 
appellee  avers  in  his  declaration  that  the  deceased,  Griffith 
Dickison,  was  not  seized  of  the  real  estate  mentioned,  in 
that  it  was  incumbered,  and  that  he  could  not  enjoy  the 
possession  of  the  same  by  virtue  of  the  deed;  that  Margaret 
C.  Dickison  had  a  right  of  dower  in  the  land  and  still  had 
it,  and  by  decree  of  the  Circuit  Court  of  Peoria  County, 
August  19,  1889,  appellee  was  evicted  from  a  portion  of  the 
premises,  to  wit,  twenty-five  rods  off  of  the  west  side  of  the 
forty,  by  eighty  rods  long;  claims  for  costs  paid  to  Margaret 
C.  Dickison,  spent  in  endeavoring  to  defend  the  suit,  and 
damages  paid  to  Margaret  C.  Dickison.  By  an  amendment 
of  the  declaration  it  was  averred  that  Wm.  B.  Dickison 
was  appointed  executor  of  the  last  will  and  testament  of 
Griffith  Dickison,  deceased. 

It  appears  that  John  A.  Dickison  and  Wm.  B.  Dickison, 
two  of  the  defendants,  filed  plejis  of  non  est  fadum^i 
eleven  other  pleas,  and  Wm.  B.  Dickison,  executor,  filed  a 
plea  of  plene  ddwhiistravit. 

The  court  sustained  a  demurrer  to  the  second,  third, 
fourth,  fifth,  sixth,  eighth  and  eleventh,  and  overruled  it  as 
to  the  tenth  plea,  and  John  A.  Dickison  abided  by  his  pleas. 
The  court  sustained  a  demurrer  also,  to  the  second,  third, 
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fourth,  fifth,  eighth  and  tenth,  and  overruled  it  as  to  the 
seventh  of  the  pleas,  filed  by  Wm.  B.  Dickison.  He  also 
abided  by  his  pleas.  Fred  Dickison,  a  minor,  filed  a  plea 
of  non  est  factum^  by  his  guardian.  There  was  a  trial  by 
a  jury  and  verdict  and  judgment  for  $952.70,  in  favor  of 
the  appellee. 

The  third  plea  by  John  A*  Dickison  is  attempted  to  be 
a  plea  of  sufficient  assets  remaining  in  hands  of  execu- 
tor to  pay  all  the  debts,  but  it  fails  to  amount  to  that,  and 
does  not  contain  the  necessary  averments.  It  simply  shows 
that  after  paying  all  debts  and  legacies  and  expenses  of  ad- 
ministration for  which  the  estate  of  the  deceased,  Griffith 
Dickison,  was  liable,  there  remained  in  the  hands  of  the 
executor  $6,000,  which  might  have  been  applied  to  the  pay- 
ment of  the  claims  sued  on.  But  that  was  not  a  sufficient 
plea.  The  claim  in  suit  did  not  accrue  until  after  the  ap- 
pellee was  evicted  from  the  land,  thereby  causing  the  dam- 
ages complained  of,  and  long  after  the  estate  was  completely 
settled  and  all  the  assets  distributed,  amounting  to  §1,000 
each  to  all  deceased's  heirs,  except  two  w^ho  were  not 
entitled  under  the  will  to  any  share  of  the  personal  estate. 

Therefore,  the  personal  assets  of  the  deceased,  shown  in 
the  plea,  were  not  available  in  the  hands  of  the  executor  for 
the  paj'^ment  of  appellee's  claim  at  the  time  of  the  com- 
mencement of  the  suit,  and  these  facts  so  appeared  from  the 
allegations  of  the  declaration. 

The  statute  provides  that  all  demands  against  an  estate 
not  exhibited  to  the  County  Court  within  two  years  of  the 
granting  of  letters  of  administration,  shall  be  forever  barred, 
except  as  to  sul)sequently  discovered  estate  not  inventoried 
or  accounted  for  by  the  executor  or  administrator. 

The  plea  then  failed  to  show  a  defense;  failed  to  negative 
the  existence  of  facts  upon  which  such  a  plea,  to  make  it 
good,  should  be  based.  This  has  been  fully  held  in  the  case 
of  Dugger  et  al.  v.  Oglesby,  99  III.  405. 

The  pleas  of  riensper  descent  were  not  good,  as  they  failed 
to  negative  the  charge  in  the  declaration  that  there  were 
lands  devised  by  Griffith  Dickison,  deceased,  to  the  defend- 
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ants.  These  pleas  may  have  been  good  at  common  law. 
where  this  kind  of  an  action  could  not  be  maintained  by  the 
creditor  of  an  ancestor  against  his  heirs,  except  against  those 
who  received  their  lands  bv  descent. 

The  pleas  attempt  to  answer  the  whole  declaration,  but  as 
they  were  drawn  they  were  wholly  immaterial.  This  ob- 
jection applies  to  the  fifth  plea^  as  well  as  to  all  similar  ones. 
The  complaint  that  the  court  found  facts  that  the  jun' 
ought  to  have  found  is  not  well  taken. 

The  special  pleas  of  the  defendant  having  been  demnrred 
to,  and  the  demurrer  sustained,  there  were  no  issues  on  any 
of  the  pleas  of  Tneiis  per  descent^  plene  adminutravit  or  suf- 
ficient assets  in  hands  of  executor  or  other  special  pleas, 
and  the  court  would  have  been  justified  in  giving  judgment 
on  the  vei'dict  against  the  defendjlnts,  without  any  writ  to 
inquire  of  the  lands,  tenements  or  hereditaments  or  rents 
and  profits  out  of  the  same,  descended  or  devised  under  sec- 
tion 13,  chapter  59,  R.  S.,  entitled  Frauds  and  Perjuries,  for 
all  facts  not  denied  by  plea  are  admitted  the  same  as  though 
default  were  taken. 

The  court,  however,  did,  in  substance,  without  a  writ  of 
inquiry,  limit  the  recovery  against  each  defendant  to  the 
value  or  less,  of  the  land  descended  to  them  or  either  of  them. 

The  judgment  appears  to  be  in  the  form  of  the  one  in  a 
similar  case  approved  by  the  Supreme  Court  in  Dugger  et 
al.  V.  Oglesby ,  supra.  The  claim  in  this  case  seems  to  be  a 
just  one,  and  the  right  of  recovery  sanctioned  by  our  stat- 
ute. Only  the  merest  technicalities  are  interposed  to  sus- 
tain a  reversal. 

We  find  none  of  the  objections  made  of  sufficient  impor- 
tance to  justify  it.  The  judgment  of  the  court  below  is 
affirmed. 


Fort  Clark  Street  Railroad  r.  Ebangh. 

1.  Railroad  Companies — Right  to  Expel  Passengers  for  Violating 
Rules. — A  sti-eet  car  company  has  the  right  to  require  of  paaeengers  the 
observance  of  aU  reasonable  rules  tending  to  promote  tlie  safety  and  con- 


Second  District — May  Term,  1893.        583 

Fort  Clark  Street  R.  R.  v.  Ebaugh. 

venlence  of  passengers  and  the  successful  conduct  of  its  business.  So  long 
as  a  passenger  observes  such  rules  the  company  is  bound  to  carry  him; 
but  when  he  wantonly  refuses  to  obey  them,  the  company  has  the  right 
at  once  to  expel  him,  using  no  more  force  than  may  be  necessary  for 
that  purpose. 

2.  Railroad  Companies — Rules  and  Regulations — Notice. — Where  a 
street  car  company  has  adopted  a  rule  against  passengers  riding  on  the 
platform,  a  request  by  the  conductor  that  persons  violating  the  rule  shall 
come  inside  the  car,  in  observance  of  the  rule,  should  be  complied  with 
whether  the  person  had  notice  of  the  rule  or  not.  The  conductor  should 
have  control  of  his  car  with  the  right  to  enforce  all  needed  regulations 
and  all  reasonable  requests  made  by  him,  with  that  end  in  view,  should 
be  obeyed  by  the  passengers. 

Memorandam. — Action  in  case.  Judgment  for  plaintiff.  Appeal 
from  the  Circuit  Court  of  Peoria  County;  the  Hon.  Thomas  M.  Shaw, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1893.  Opinion 
filed  December  12, 1893. 

Statement  of  the  Cask. 

The  plaintiff  got  upon  defendant's  electric  car,  to  ride  a 
dozen  or  twenty  blocks.  The  seats  in  the  car  were  full,  and 
the  plaintiff  stood  on  the  platform  of  the  car.  There  was 
an  abundance  of  standing  room  inside,  and  the  conductor,  in 
obedience  to  a  rule  of  the  company,  asked  him  to  go  inside. 
This  request  was  repeated  several  times,  and  he  as  often 
refused,  saying,  he  did  not  want  to  go  inside,  and  that  he 
would  not  go  inside.  The  car  was  then  stopped  and  he 
again  invited  to  go  in  or  get  off,  and  was  told  the  car  would 
wait  for  him,  when  he  got  off  the  car  and  walked  away.  He 
brought  suit  against  the  company,  for  ejecting  him  from  the 
car,  and  recovered  $80.    The  company  appealed. 

Appellant's  Brief,  W.  W.  Wells,  Attorney. 

A  railway  company  has  clearly  the  right  to  require  of  pas- 
sengers the  observance  of  all  such  reasonable  rules  as  tend  to 
promote  the  comfort,  safety  and  convenience  of  the  passen- 
gers, to  preserve  good  order  and  to  secure  the  safety  of  the 
train,  and  to  enable  the  company  to  conduct  its  business  as 
a  common  carrier,  with  advantage  to  the  public  and  to  itself. 
So  long  as  such  reasonable  rules  are  observed  by  a  passen- 
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ger  the  company  is  bound  to  carry  him,  but  if  they  are 
wantonly  disregarded,  the  obligation  ceases,  and  the  com- 
pany may  at  once  expel  him  from  the  train,  using  no  more 
force  than  may  be  necessary  for  that  pui-pose,  and  not  se- 
lecting a  dangerous  or  inconvenient  place.  This  is  a  com- 
mon law  right,  arising  from  the  nature  of  the  contract  and 
occupation  as  common  carrier.  Illinois  C.  Ry.  v.  Whitte- 
more,  43  111.  420;  Chicago  &  A.  R.  R.  v.  MiUand,  31  111.  App. 
435. 

Irwin  &  Slemmons,  attorneys  for  appellee. 

Opinion  of  the  Court,  Harker,  P.  J. 

This  is  an  action  in  case  brought  by  appellee  to  recoTer 
damages  for  being  ejected  from  one  of  apj^llant's  street 
cars,  after  he  had  taken  passage  thereon.  A  trial  resulted 
in  a  verdict  and  judgment  for  $90. 

The  evidence  shows  that  appellee  took  passage  on  one  of 
apix?llant^s  electric  cars  at  a  time  when  all  the  seats  inside 
the  car  were  occupied,  but  when  there  was  plenty  of  stand- 
ing room  within  and  the  aisle  was  clear.  He,  with  three 
others,  took  position  on  the  rear  platform,  when  they  were 
requested  by  the  conductor  to  go  inside.  It  was  agjiinst 
the  rules  of  the  company  to  allow  passengers  to  ride  on  the 
rear  })latforin.  The  others  passed  in,  but  appellee  refused. 
He  was  several  times  so  requested  by  the  conductor,  but 
each  time  refused  and  persisted  in  standing  on  the  platform. 
At  length  the  conductor  told  him  he  must  either  go  in  the 
car  or  get  off,  and  refused  to  go  further  with  the  car  nntil 
appellee  should  comply.  Ap|3ellee  then  left  the  ear,  no 
violence  being  used  toward  him.  The  conductor  did  not  lay 
his  hands  upon  him  or  offer  to  do  so. 

It  is  difficult  for  us  to  understand  upon  what  theory  the 
plaintiff  is  entitled  to  damages.  The  rule  which  he  refused 
to  comply  with  and  because  of  the  enforcement  of  which 
he  was  denied  passage  on  the  car  was  establislied  for  the 
safety  of  passengers  and  the  convenience  of  employes 
operating  the  car.    It  was  a  reasonable  and  proper  rule. 
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lie  saw  fit  to  stand  out  in  defiance  of  it,  evidently  from 
sheer  stubbornness,  or  to  invite  an  assault  from  the  con- 
ductor. A  street  car  company  has  the  right  to  require  of 
passengers  the  observance  of  all  reasonable  rules  tending  to 
promote  the  safety  and  convenience  of  passengers  and  the 
successful  conduct  of  its  business.  So  long  as  a  passenger 
observes  such  rules,  the  company  is  bound  to  carry  him;  but 
when  he  wantonly  refuses  to  obey  them,  the  company  has 
the  right  at  once  to  expel  him,  using  no  more  force  than  may 
be  necessary  for  that  purpose. 

Appellee  contends  that  he  had  not  sufficient  knowledge  of 
the  rule.  We  do  not  think  it  was  necessary  for  the  con- 
ductor to'  have  exhibited  a  rule,  or  told  appellee  in  terms 
that  the  company  had  adopted  such  a  one. 

The  request  of  the  conductor  was  reasonable,  made  in 
observance  of  the  rule,  and  it  was  the  duty  of  appellee  to 
comply,  instead  of  standing  out  against  it  with  childish 
obstinacy,  as  he  did.  The  conductor  should  have  control 
of  his  car  with  the  right  tb  enforce  all  needed  regulations, 
and  all  reasonable  requests  made  by  him  with  that  end  in 
view,  should  be  obeyed  by  passengers.     " 

The  judgment  will  be  reversed,  and  inasmuch  as  we  find 
that  the  facts  are  such  that  the  plaintiff  has  no  cause  of 
action,  the  cause  will  not  be  remanded. 


The  Goal  Bun  Coal  Company  t.  Giles. 

1.  Evidence — Admissibility  Under  Allegations  of  the  Declaration.^^ 
Under  a  declaration  charging  that  dirt,  waste  coal,  waste  material  and 
other  refuse  matter  from  the  coal  shaft  were  deposited  either  directly  or 
through  the  agency  of  a  stream  upon  the  plaintiffs  land,  rendering  it 
unfit  for  cultivation  or  tillable  purposes,  evidence  of  damages  by  water 
occasioned  by  the  obstruction  of  the  channel  of  the  stream  by  the  coal 
so  as  to  flood  his  land  and  destroy  crops  by  tlie  action  of  the  water,  is  in- 
admissible. 

2.  Evidence— 'Admissibility  Under  Allegations  of  the  Declaration. — 
Under  a  dejlaration  charging  tliat  the  defendant  occupied  the  premises 
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and  operated  a  mine,  it  was  held,  that  the  plaintiff  could  not  recover  for 
an  injury  sustained  by  him  from  the  wrongful  acts  of  the  defendant's 
tenants. 

3.  Pleading — Liability  for  the  Wrongful  Acts  of  Lessees.—Vndei 
proper  pleadings  a  person  may  be  made  liable  if  he  leases  premises  with 
a  coal  washer  built  upon  them  in  such  a  way  that  its  operation  may  in- 
flict injury  upon  the  premises  of  another,  such  leasing  being  made 
with  the  knowledge  that  it  would  be  used  by  the  tenant  and  results  would 
naturally  follow  the  proper  use  of  it,  the  injiury  in  such  a  case  being  the 
result  of  the  prosecution  of  the  business  for  the  continuance  of  which  the 
lessor  would  receive  rent  as  a  consideration.  ! 


Memorandum. — Action  on  the  case.  Appeal  from  the  Circuit  Court 
of  La  Salle  County;  the  Hon.  Charles  Blanchard,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893.  Opinion  filed  December 
12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Brewer  &  Strawn,  Attorneys. 

The  court  below  erred  in  admitting  evidence  of  damages 
done  by  water.  The  charge  is  itendering  the  soil  unfit  for 
cultivation  by  deposits  of  slack,  and  not  drowning  out  the 
crops.  Tlie  pleadings  and  proof  must  correspond,  and  plaint- 
iff can  only  recover  on  the  case  made  by  the  declaration. 
Guest  V.  Reynolds,  68  111.  478;  T.  W.  &  W.U.  R.  Co.  v.  Mor- 
gan,  72  111.  155;  Ayers  v.  Chicago,  111  111.  400;  Disbrow  v.  C. 
&  X.  W.  Ry.  Co.,  70  111.  246;  111.  Central  R.  R.  Co.  v.  IfcKee, 
43  111.  119;  Springfield  v.  Griffith,  21  111.  App.  93;  Consoli- 
dated Coal  Co.  V.  Yung,  24  111.  App.  255;  C,  B.  &  Q.  R.  R. 
Co.  V.  Morkenstein,  24  111.  App.  128. 

The  general  rule  is,  the  owner  of  premises  in  possession 
of  the  lessee  is  not  liable  to  a  third  person  for  an  injury 
caused  by  want  of  repair.  Prima  facie^  the  tenant  is  bound 
to  repair  and  is  therefore  liable.  Gridley  v.  Bloomington, 
68  111.  47;  Union  B.  Mfg.  Co.  v.  Lindsay,  10  Brad.  583;  Sam- 
uelson  V.  Cleveland  Im.  Co.,  49  Mich.  164,  173;  Leonard  v. 
Storer,  115  Mass.  86. 

So  the  owner  is  not  liable  when  the  premises  are  in  pos- 
session and  control  of  a  contractor.  Taylor  on  Lanclloidand 
Tenant,  Sec.  175,  note  2  (8th  Ed.). 
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Or  where  the  owner  has  parted  with  possession  under  a 
contract  to  sell.    Earle  v.  Hall,  2  Mete.  353. 

The  lessor  is  not  liable  where  the  use  of  the  premises  un- 
necessarily causes  the  nuisance.  Taylor  on  Landlord  and 
Tenant,  Sec.  1X6  et  seq,,  p.  193,  196;  Shindelbeck  v.  Moon,  32 
Ohio  St.  264  (ice  from  waste  pipe);  Leonard  v.  Storer,  115 
Mass.  86  (ice  from  a  steep  roof);  Gridley  v.  Bloomington,  68 
lU.  47  (cover  in  sidewalk);  Handyside  v.  Powers,  145  Mass. 
123  (elevator  accident);  Sinton  v.  Butler,  40  O.  St.  158  (ele- 
vator accident);  Moor  v.  L.  I.  S.  Co.,  7  Atl.  Rep.  198  (open 
hole  dug  by  tenant);  Schott  v.  Harvey,  105  Pa.  St.  222  (stat- 
ute requiring  fire  escapes);  Keely  v.  O'Conner,  106  Pa.  St. 
321  (fire  escape);  Lee  v.  Smith,  42  O.  St.  458  (fire  escape); 
Mayer  v.  Corleis,  2  Sandf.  301  (waste  water  in  street);  Ryan 
V.  Wilson,  87  N.  Y.  471  (shaft  in  laundry);  Ray  on  Negli- 
gence of  Imposed  Duties,  pp.  60,  52,  66,  67;  Wood  on  Nui- 
sance, 78, 141. 

Appellee's  Brief,  Blake  &  Kelly,  Attorneys. 

Where  the  premises  are  leased  with  the  nuisance  upon 
them,  the  authorities  hold  that  the  owner,  the  lessor,  and 
not  the  tenant,  would  be  responsible  for  injuries  that  might 
be  occasioned  by  the  nuisance.  Gridley  v.  Bloomington,  68 
111.  47;  City  of  Peoria  v.  Simpson,  110  111.  300;  Stephani 
V.  Brown,  40  111.  428;  The  Pennsylvania  Co.  et  al.  v.  Ellett, 
Adm'r,  132  111.  654. 

Opinion  of  the  Court,  Cartwrioht,  J. 

Appellee  brought  this  suit  against  appellant,  and  obtained 
a  verdict  for  $600,  from  which  $300  was  remitted,  and 
judgment  was  entered  for  $300  and  costs. 

The  declaration  contained  two  counts.  The  first  count 
charged  in  substance  that  defendant  occupied  and  possessed 
a  tract  of  la^d  upon  which  it  operated  and  controlled  a  coal 
shaft,  or  mine,  wherein  it  mined  large  quantities  of  coal 
adjacent  to  lands  in  the  lawful  possession  of  plaintiff;  that 
a  running  stream  of  water,  naturally  clear  and  fit  for 
domestic  purposes,  and  stock  use,  flowed  through  defend- 
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ant's  tract  upon  and  across  plaintiff's  land;  that  in  the  oper- 
ation of  the  coal  shaft  or  mine  by  defendant  large  quantities 
of  dirt,  waste  coal  and  other  waste  material  and  refuse 
matter  were  taken  out  of  said  shaft  or  mine,  and  deposited 
by  or  through  the  acts  of  defendant  in  said  stream  and 
carried  a  short  distance  and  deposited  on  plaintiff's  land, 
whereby  large  portions  thereof  were  rendered  unfit  for  cul- 
tivation or  tillable  purposes,  and  the  waters  of  the  stream 
were  rendered  unfit  for  domestic  purposes  and  stock  use, 
and  that  plaintiff  was  thereby  damaged  in  compelling  him 
to  spend  a  large  portion  of  his  time  procuring  water  for 
his  stock. 

The  second  count  alleged  that  plaintiff  was  in  possession 
of  said  land  occupied  by  him  as  tenant,  and  contained  the 
same  averments  as  the  first  count  concerning  the  operation 
of  the  coal  shaft,  or  mine,  by  defendant,  and  the  removal 
therefrom  of  coal  and  other  material.  It  charged  that 
defendant  deposited,  or  caused  to  be  deposited,  a  large 
amount  of  said  dirt,  waste  coal,  waste  material  and  other 
refuse  matter  on  the  land  so  occupied  by  plaintiff,  covering 
a  large  amount  of  plaintiff's  land,  rendering  it  unfit  for 
cultivation  or  tillable  purposes.  This  count  contains  no 
reference  to  any  stream  of  water. 

On  the  trial,  plaintiff  introduced  evidence  tending  to  prove 
that  the  coal  shaft  was  about  fortv  rods  from  his  land,  and 
nearlv  as  far  from  the  creek:  that  defendant  commenced  to 
build  a  washer  for  washing  coal  at  the  shaft  in  the  fall  of 
1889,  and  when  completed  used  it  for  such  purpose,  in  con- 
sequence of  which  the  water  used  in  washing,  containing 
sulphur  and  sediment,  passed  along  a  ditch  into  the  creek, 
and  that  in  the  following  June  there  was  a  freshet,  and  coal 
was  brought  down  the  creek  so  that  it  filled  the  channel 
and  spread  upon  portions  of  his  land.  He  was  then  per- 
mitted to  testify,  against  the  objection  of  defendant,  to  dam- 
ati^e  by  water  occasioned  by  the  obstruction  of  the  channel 
by  the  coal  so  as  to  flood  his  land  and  destroy  his  crops  by 
the  action  of  water.  It  was  not  alleged  in  the  declaration 
that  defendant  had  inflicted  an  injury  of  that  kind  upon 
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him,  but  his  right  to  i^cover,  so  far  as  injury  to  his  land 
was  concerned,  was  based  on  the  charge  that  dirt,  waste 
coal,  waste  material  and  other  refuse  matter  from  the  shaft 
were  deposited,  either  directly,  or  through  the  agency  of  the 
stream,  upon  his  land,  rendering  it  unfit  for  cultivation  or 
tillable  purposes.  It  was  therefore  error  to  admit  proof  of 
the  claim  which  was  not  made  by  the  declaration.  Guest 
V.  Reynolds,  68  111.  478;  Ayers  v.  Chicago,  111  111.  406;  T. 
W.  few.  Ey.  Co.  V.  Morgan,  72  111.  155;  C,  B.  &  Q.  R.  E. 
Co.  V.  Dickson,  143  111.  368. 

Plaintiff  testified  to  damages  that  he  claimed  to  have  suf- 
fered, from  the  spring  of  1890,  up  to  the  commencement  of 
the  suit,  in  the  summer  of  1892,  consequent  upon  the 
continued  use  of  the  washer  and  operation  of  the  mine. 
The  evidence  for  the  defendant  was  that  there  was  a  strike 
of  miners,  in  consequence  of  which  the  mine  was  not  oper- 
ated at  all  from  April  30  to  August  1,  1890,  when  it  was 
leased  to  other  parties,  and  that  defendant  had  nothing  to 
do  with  the  operation  of  the  mine,  the  washing  of  coal,  or 
the  pumping  of  water,  after  August  1,  1890.  The  declara- 
tion in  each  count  charged  that  defendant  occupied  the 
premises  and  operated  the  mine,  and  it  was  necessary  to 
prove  the  nature  of  the  defendant's  liability,  as  laid.  Grid- 
ley  V.  City  of  Bloomington,  6S  111.  47.  Under  the  declara- 
tion plaintiff  could  not  recover  for  any  injury  sustained  from 
acts  of  lessees. 

The  third  instruction  given  for  plaintiff  was  to  the  effect 
that  plaintiff  was  entitled  to  recover  damages  for  any  dirt, 
waste  coal  and  waste  material  deposited  in  the  creek  by 
defendant's  lessees  in  the  operation  of  its  coal  mine  and 
carried  by  the  waters  of  the  creek  upon  the  land  of  plaint- 
iff, injuring  his  crops  or  rendering  the  land  untillable. 
This  instruction  should  not  have  been  given.  The  defend- 
ant's eleventh  instruction  was  refused.  It  stated  the  rule 
correctly  as  to  defendant's  liability  in  this  action  for  dam- 
ages occasioned  by  acts  of  lessees,  and  should  have  been 
given. 

Under  proper  pleadings  the  defendant  might  be  made  lia- 
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ble,  if  it  leased  the  premises  with  the  washer  built  upon 
them  in  such  a  way  that  its  operation  would  inflict  injury 
on  plaintiffs  premises,  and  with  the  object  of  having  it  used 
by  the  tenant,  when  such  results  would  naturally  follow  in 
the  proper  use  of  it.  Such  an  injury  would  result  from  the 
prosecution  of  a  business  for  the  continuance  of  which  the 
defendant  would  receive  rent  as  a  consideration.  Stephani 
w  Brown,  40  111.  428.  But  the  declaration  was  not  framed 
to  recover  for  such  a  cause.  The  evidence  showed  that  the 
bulk  of  the  waste  carried  to  plaintiff's  land  was  not  depos- 
ited in  the  ditch  or  creek,  but  was  washed  there  by  freshets 
from  a  place  of  deposit  on  defendant's  land;  and  in  no 
event  could  defendant  be  made  liable,  merelv  from  its  relar 
tion  as  landlord,  for  the  improper  and  negligent  deposit  of 
waste  on  the  premises,  by  its  tenant,  in  such  a  way  that 
freshets  would  carry  it  upon  the  plaintiiTs  land. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Barrows  v.  The  City  of  Sycamore. 

1.  Pleading  —  Sufficiency  of  2)ec/drah'on.— In  an  action  against  a 
city  for  erecting  a  water  tower  near  the  plaintiffs  premises,  a  declara- 
tion wliich  charged  that  the  tower  was  ^dangerous  and  liable  to  fall,  but 
did  not  hIiow  by  proper  avemiente  any  negligence  or  improper  construc- 
tion of  it,  or  even  a  weakness  of  it,  or  that  there  was  any  defect  in  the 
material  out  of  which  it  Wad  constructed,  or  why  it  was  likely  to  fall, 
is  insufficient,  and  a  demurrer  to  it  Was  held  to  have  been  properly 
sustained. 

2.  Cities  aiid  Villages  — •  Damnum  Absque  /t^tria.— Where  a  city 
ei*ected  a  water  tower  in  a  street,  which  the  plaintiff  alleged  to  be  un- 
sightly and  cast  a  shadow  upon  her  premises,  it  teas  heldy  that  the  mere 
fact  that  her  property  had  depreciated  in  value  by  reason  of  the  prox- 
imity of  the  watei*  towel*  was  not  ground  for  action^  as  the  damages 
arising  from  the  causes  alleged  are  damnum  absque  injuria, 

3.  Cities  and  Villager  —  Control  of  Streets. — Under  our  statute 
cities  are  given  exclusive  control  of  all  streets  and  alleys  witliin  the 
corporate  limits.  The  fee  of  the  streets  is  in  the  corporation,  and  the 
dominion  over  them  is  as  absolute  as  that  of  the  owner  of  his  lands. 
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Memoranda  in . — Action  on  the  case*  Appeal  from  the  Circuit  Court 
of  De  Kalb  County;  the  Hon.  Charles  Kellum,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893,  and  ai£jnned.  Opinion  filed 
December  12,  1S93. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief*,  Jones  <fe  Rogers,  Attorneys. 

If  the  market  value  of  plaintiff's  property  is  greatly 
depreciated  on  account  of  the  construction  and  erection  of 
this  structure  in  a  public  street  so  near  to  said  proi)erty  as 
these  pleadings  aver,  then  there  is  a  damage.  In  fact,  the 
essential  element  of  damage  to  property  consist*  in  the 
depreciation  of  the  market  value  thereof.  Stockton  v.  City 
of  Chicago,  130  111.  434;  Springer  v.  City  of  Chicago,  135 
111.  560;  Chicago,  B.  &  N.  R.  11.  Co.  v.  Bowman  et  al.,  122 
111.  595;  Chicago,  P.  &  St.  L.  R.  R.  Co.  v.^Leah,  41  III  App. 


Appellee's  Brief,  Carnes  &  Dunton,  Attorneys. 

Under  our  statutes  cities  are  given  exclusive  control  of  all 
streets  and  alleys  within  the  corporate  limits*  The  fee  of 
the  streets  is  in  the  corporation,  and  the  dominion  over  them 
is  as  absolute  as  that  of  the  OAvner  of  other  lands.  Chicago 
&  V.  R.  R.  Co.  V.  People,  92  111.  170, 

"  Under  the  power  of  exclusive  control  over  streets  it  is 
very  well  settled  by  decisions  of  this  court  that  the  munici- 
pal authorities  jnay  do  anything  with,  or  allow  any  use  of, 
streets  which  is  not  incompatible  with  the  ends  for  which 
streets  are  established;  and  that  it  is  a  legitimate  use  of  a 
street  to  allow  a  railroad  track  to  be  laid  down  in  it.  Moses 
V.  P.,  Ft.  W.  &  C.  R.  R.  Co,,  21  111.  522;  Murphy  v.  Chicago, 
29  111.  279;  Chicago  &  North  Western  Ry.  Co.  v.  Elgin,  91 
111.  251."     Quoted  from  City  of  Quincy  v.   Bull,  106  111. 

337. 

Water  is  a  prime  necessity,  and  in  densely  populated  dis- 
tricts can  not  be  obtained  from  the  soil  without  damage  to 
health.    A  supply  of  pure  water  therefore  becomes  a  matter 
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of  public  concern,  and  its  distribution  by  public  authorities 
by  means  of  pipes  laid  in  the  public  streets  is  an  ancient 
and  universal  custom.  Such  a  supply  is  not  only  requisite 
to  the  public  health,  but  for  the  public  safety  as  well,  in 
order  to  afford  the  means  of  extinguishing  fires  and  prevent 
conflagrations,  and  may  even  be  connected  with  the  use  of 
the  street  for  travel,  when  used  for  sprinkling.  Such  a  use 
of  urban  streets  is  proper  and  legitimate.  Lewis  on  Eminent 
Domain,  Sec.  128. 

For  any  act  obstructing  a  public  and  common  right  no 
private  action  will  lie  for  damages  of  the  same  kind  as  those 
sustained  by  the  general  public.  City  of  Chicago  v.  Union 
Bldg.  Association,  102  111.  379;  City  of  E.  St.  Louis  v. 
O'Flynn,  119  111.  300. 

Opixiox  of  the  Court,  Lacey,  J. 

This  was  an  action  on  the  case  brought  by  the  appellant 
against  appellee,  to  recover  damages  to  her  residence  and 
hotel  buildings  on  a  lot  owned  by  her  for  some  time  before 
the  building  of  the  structure  complained  of,  by  reason  of 
the  wrongful  erection  of  a  stand  pipe  and  water  tower 
Avithin  fifty-six  and  one-half  feet  from  the  hotel  building 
and  near  her  dwelling. 

The  declaration  consists  of  four  counts,  to  each  of  which 
the  appellee  demurred,  and  the  court  sustained  the  demurrer, 
and  the  appellant  abiding  her  declaration,  the  court  gave 
judgment  against  the  appellant  for  costs. 

From  this  judgment,  this  appeal  is  taken. 

This  brings  up  th^  question  of  the  sufficiency  of  the  decla- 
tion.     It  consists  of  four  counts,  and  in  substance  makes 
the  following  charges,  to  wit :     The  first  count  charges  and 
avers  that  the  stand  pipe  or  w^ater  tower  was  wrongfully 
constructed  in  the  public  streets  of  appellee,  and  was  one 
hundred  and  thirty-five  feet  high,  and  situated  fifty-six  and 
one-half  feet  from  the  hotel;  that  it  is  of  five  feet  in  height, 
steel   and  iron  plates   riveted  together,  the  first  course  of 
plates  being  nine-sixteenths  of  an  inch  in  thickness,  dimin- 
ishing toward  the  top  of  the  stand  pipe  to  three-sixteenths 
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of  an  inch,  and  capable  of  holding  about  179,000  gallons 
of  water;  that  by  reason  of  the  fact  that  the  water  tower 
causes  constant  apprehension  that  it  may  fall  over  on  the 
hotel  building  and  by  its  great  weight  destroy  it,  or  that  it 
might  blow  over  on  the  property  or  bursjt  and  flood  the 
same,  greatly  depreciates  its  value  for  hotel  and  residence 
purposes,  and  especially  its  market  value,  and  claims  dam- 
ages to  the  amount  of  $3,000.  The  second  and  third  counts 
are  essentially  the  same  as  the  first,  and  the  fourth  count 
charges  that  on  account  of  the  gfeat  height  of  the  tower,  it 
obstructs  the  light  of  the  hotel  building,  and  especially  the 
parlor  and  sitting-room,  in  the  southwest  corner  thereof,  and 
obstructs  the  view  of  the  hotel  building,  casts  a  shadow 
upon  it  and  makes  its  appearance  unsightly,  and  otherwise 
injuriously  affects  the  premises,  and  makes  the  premises  less 
convenient  and  comfortable  for  residei^ce  and  hotel  pur- 
poses. 

We  are  of  the  opinion  that  the  court  below  decided  the 
questions  raised  by  the  demurrer  correctly.  While  the 
counts,  or  some  of  them,  charge  that  the  tower  was  danger- 
ous and  liable  to  fall,  none  of  them  show,  by  averments,  an}'- 
negligence  or  improper  construction  of  it,  by  appellee,  or 
even  a  weakness  of  it,  or  that  there  was  any  defect  in  the 
material  out  of  which  it  was  constructed,  or  why  it  was 
likely  to  fall.  The  averments  are  mere  conclusions,  unwar- 
ranted by  anything  contained  in  the  declaration,  except 
that  the  tower  Avas  high.  This  is  not  sufficient.  As  to 
fourth  count,  neither  unsightliness  nor  casting  a  shadow 
thereby,  causing  damages,  is  ground  for  recovery.  The 
mere  fact  that  the  property  was  depreciated  in  value,  is  not 
ground  for  action.  The  damages  arising  from  the  causes 
alleged  are  what  in  law  are  called  damnurrh  ahsque  injuria'. 

The  Supreme  Court  says  that  "  under  our  statute  cities 
are  given  exclusive  control  of  all  streets  and  alleys  within 
the  corporate  limits.  The  fee  of  the  streets  is  in  the  corpo- 
ration and  the  dominion  over  them  is  as  absolute  as  that 
of  the  owner  of  other  lands."  C.  &  V.  R.  R.  Co.  v.  People, 
92  lU.  170;  City  of  Quincy  v.  Bull,  106  111.  337;  2  Dillon 
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on  ilunicipal  Corporations,  2d  Ed.,  551.  Sustaining  our 
position  on  the  question  of  damages,  see  Rigney  v.  City  of 
Chicago,  102  III.  Gi;  Shawneetown  v.  Mason,  82  111.  337; 
Lewis  on  Eminent  Domain,  236.  There  is  no  averment  in 
the  declaration  that  the  water  tower  is  not  such  a  structure 
that  might  be  put  in  the  streets.  In  some  States  it  has  been 
held  that  such  st?ructures  may  be  placed  in  the  streets. 
West  V.  Bancroft,  32- Vt.  367. 

We  think  the  declaration  fails  to  show  a  cause  of  action. 

The  judgment  of  the  court  below  is  affirmed. 


Joseph  Spear  t.  George  A.  Detrick. 

I.  Verdict—  Question  of  Fact— Weight  of  Testinumi/.^Where  the 
verdict  of  the  jury  is  not  manifestly  against  the  weight  of  the  testimony 
it  will  not  be  disturbed. 

Memorandum.—- Assumpsit.  Appeal  from  the  Circuit  Court  of  White 
side  County;  the  Hon.  James  H.  Cartwrioht,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1893,  and  affirmed.  Opinion  filed  Decem- 
ber 12,  1893. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

C.  L.  Sheldon,  attorney  for  appellant. 

II.  C.  Ward,  attorney  for  api>ellee. 

Opinion  ok  the  Court,  Lacey,  J, 

Tliis  was  a  suit  brought  in  the  Circuit  Court  by  appellee 
against  appellant  on  account  for  pressing  hay,  and  the  use  of 
his  barn;  the  error  assigned  is  that  the  verdict  is  manifestly 
against  the  weight  of  the  evidence.  The  parties  stipulated 
on  the  trial  that  the  amount  of  hay  pressed  by  the  appellee 
for  the  appellant  and  shipped  to  Peoria,  was  105  tons  and  SIO 
pounds.  The  appellant's  evidence  shows  that  the  hay 
pressed  by  the  appellee  was  mixed  with  hay  from  the  same 
barn  pressed  by  one  Ilelmick,  and  about  four  tons  of  the  hay 
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shipped  to  Peoria  was  of  the  Helmick  hay,  and  not  baled 
by  the  appellee,  and  the  appellee  not  entitled  to  pay  for  bal- 
ing that  amount;  it  was  not  positive,  however,  that  this  was 
the  accurate  amount  of  the  Helmick  hay.  In  the  progress 
of  the  trial  the  appellant  tendered  to  appellee  what  he 
claimed  was  the  balance  due  him  and  the  costs  up  to  that 
time,  to  wit:  sheriff's  fees  $2.35;  clerk's  fees  $1.50;  press- 
ing hay  $21;  use  of  barn  $5.  The  appellee,  by  his  repli- 
cation filed,  received  this  amount  as  payment  on  the  amount 
due  him,  and  averred  that  the  sum  named  in  the  declaration 
was  still  due  him,  less  the  amount  of  the  tender  which  he 
received  and  took  out  of  court,  which  he  accepted  as  part 
payment.  The  verdict  of  the  jury  was  $57  for  the 
appellee,  who  remitted  $15  of  the  amount,  and  the  court 
gave  judgment  for  him  for  $42,  and  credited  $3.85  on  the 
costs,  amount  tendered  on  them.  The  price  for  pressing  the 
hay  was  to  be  $1.75  per  ton.  Appellant  had  paid  $125  on 
the  account  and  in  addition,  the  $26  received  by  appellee 
of  the  tender,  his  entire  credit  would  amount  to  $151. 

The  evidence  tended  to  show  a  small  quantity  of  appel- 
lant's hay  not  baled  by  appellee,  shipped  to  Peoria,  and 
noiaking  up  the  105  tons  and  310  pounds  shipped  to  Peoria. 
The  appellant  violated  his  agreement  to  keep  correct  account, 
and  mixed  the  hay,  and  put  it  out  of  his  power  to  show 
how  much  was  not  baled  by  appellee,  and  the  jury  were 
justified  in  rejecting  his  claim.  Allowing  the  plaintiff  for 
the  pay  of  101  tons  of  hay,  his  charge  would  be  $176.75  for 
pressing  the  hay,  and  allowing  him  $25  for  the  use  of  the 
hay  barn  for  five  years,  his  account  would  be  $191.75;  from 
this  amount  deduct  $151,  leaves  $40.75  due  appellee,  within 
$1.25  of  the  amount  of  the  judgment.  There  can  not  be 
much  controversy  about  the  hay  account.  The  main  con- 
troversy, therefore,  is  whether  the  appellee  was  entitled  to 
over  five  dollars  for  the  use  of  the  bam.  The  evidence  was 
quite  conflicting  as  to  the  value  of  the  use  of  the  barn,  rang- 
ing from  $12  a  year  to  one  dollar,  and  appellant  had  had 
the  use  of  it  for  five  years.  The  first  account  rendered  by 
appellee  to  the  appellant  for  the  use  of  the  barn  was  five 
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dollars,  but  he  claims  that  to  be  a  mistake  in  writing  it 
down;  that  he  intended  to  charge  five  dollars  a  year;  and  by 
the  remittitur  the  allowance  for  the  use  of  the  bam  was  in- 
tended to  be  reduced  to  the  amount  of  the  1^25,  being  S2«> 
more  than  the  api^ellant  was  willing  to  pay  for  it.  It  is 
claimed  by  the  appellant  that  he  had  the  use  of  the  barn  as 
a  mere  accommodation,  and  that  no  charge  was  intended  to 
be  made.  The  evidence  rather  impresses  us  that  that  was 
probably  so,  but  on  the  contrary,  there  was  evidence  sub- 
mitted to  the  jury  sustaining  the  appellee's  theory  that  he 
was  to  have  for  tlie  use  of  the  barn  what  it  was  reallv 
w^orth,  and  there  is  evidence  tending  to  show  that  it  was 
worth  for  the  five  years  at  least  $25.  The  verdict  of  the 
jury  is  not  so  manifestly  against  the  weight  of  the  evidence 
that  we  feel  at  liberty  to  disturb  it  on  that  account,  though 
we  would  have  been  better  satisfied  if  the  judgment  had 
been  about  $20  less.  Seeing  no  error  sufficient  to  reverse, 
the  judgment  of  the  court  below  is  affirmed. 

Judge  Cartwkight,  having  tried  the  case  in  the  court  be- 
low, took  no  part  in  rendering  this  decision. 


Barnard  y.  Reynolds. 

1.  Surety— 'Eelease  by  Extension  of  Time, — M.  borrowed  from  B.  JC^. 
for  which  he  gave  a  note  payable  in  one  year  with  interest  at  the  rate  of 
eight  per  cent  per  annum,  payable  semi-annually,  with  R.  as  securit}'. 
When  the  note  became  due,  B.  extended  tlie  time  of  payment  for  s« 
months,  M.  agreeing  to  retain  the  mcwiey  and  pay  interest  at  the  rate  pro- 
vided in  the  note.  Like  extensions  were  subsequently  made  every  six 
montlis,  with  the  consent  of  R.,  until  November,  1886,  after  which  exten- 
sions were  made  without  his  knowledge.  The  last  extension  was  made 
May  28,  1888.  Suit  was  brought  on  the  note  one  year  afterward,  and  R. 
pleaded  specially  the  extension  of  payment  without  his  consent  and  con- 
sequent release  from  liability.  It  was  held,  that  such  extension  did  not 
have  the  effect  of  releasing  R.  from  his  liability  as  security  on  the  note. 

2.  Error^Otie  Person  Suing  out  a  Writ  Can  Nat  Assign  Error  for  the 
Other, — One  of  two  defendants  sued  out  a  writ  of  error;  the  other  did  not 
In  the  Appellate  Court  it  wus  held  that  the  one  suing  out  the  writ  couJd 
not  assign  error  in  the  judgment  affecting  only  the  one  who  did  not 
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Memorandnm. — Assumpsit  Writ  of  error  to  the  Circuit  Court  of 
Knox  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding.  Heard  in 
thia  court  at  the  December  term,  1892,  and  affirmed.  Opinion  filed  £>e- 
cember  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

J.  A.  McKenzie  and  C.  S.  Hakris,  attorneys  for  plaintiff 
in  error. 

Geo.  W.  Thompson  and  E.  P.  Williams,  attorneys  for  de- 
fendant in  error, 

Opinioj^t  of  the  Court,  Harker,  P.  J. 

It  appears  from  the  record  in  this  case  that  on  the  15th  of 
November,  18S4,  A.  H.  Marsh  borrowed  from  L.  E.  Barnard 
$600,  for  which  he  gave  a  note  payable  in  one  year  with  in- 
terest at  the  rate  of  eight  per  cent  per  annum,  payable  semi- 
annually, with  W.  H.  Reynolds  as  surety.  When  the  note 
became  due  Barnard  extended  the  time  of  payment  for  six 
months,  Marsh  agreeing  to  retain  the  money  and  pay  in- 
terest at  the  rate  specified  in  the  note.  Like  extensions  were 
subsequently  made  every  six  months  with  the  consent  of 
Reynolds  until  November,  1886,  after  which  extensions  were 
made  without  his  knowledge.  The  last  extension  was  made 
on  the  23d  of  May,  1888,  which,  we  think,  although  there 
was  some  conflict  in  the  evidence,  was  made  upon  the  agree- 
ment of  Marsh  that  he  would  retain  the  money  six  months 
longer  and  pay  the  interest  for  that  time.  Suit  was  brought 
on  the  note  one  year  afterward.  Reynolds  plead  specially 
,the  extension  of  payment  without  his  consent  and  consequent 
release  from  liability. 

The  case  has  been  here  before  and  is  reported  in  36 
Appellate  Court  Reports,  219.  The  legal  features  of  the 
controversy  were  there  discussed,  and  we  refer  to  the  opinion 
therein  filed  as  containing  the  law  of  the  case. 

After  the  case  was  remanded,  on  a  trial  in  the  Circuit 
Court  the  jury  returned  special  findings  and  a  general  ver- 
dict in  favor  of  Reynolds,  and  a  verdict  against  Marsh  fix- 
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ing  the  damages  at  $782.  The  Circuit  Court  overruled  a 
motion  for  a  new  trial  and  entered  judgment  for  costs  in 
favor  of  Reynolds  and  against  Marsh  for  $728. 

We  must  hold  against  the  plaintiff  in  error  on  the  two 
points  made  by  him  which  relate  to  Reynolds :  (1)  that  the 
verdict  is  against  the  evidence;  (2)  that  the  extension  as 
claimed  did  not  release  the  suretv.  The  evidence  in  the  rec- 
ord  satisfies  us  that  there  was  an  agreement  made  in  May, 
1888,  that  Barnard  should  extend  pa3'ment  six  months  and 
that  in  consideration  thereof  Mareh  would  retain  the  monev 
for  that  time  and  pay  interest  at  the  rate  specified  in  the 
note. 

There  is  no  pretense  that  Reynolds  consented  to  or  knew 
anything  of  that  agreement.  That  such  extension  would 
have  the  effect  to  release  Revnolds  was  held  by  us  in 
Reynolds  v.  Barnard,  3r>  111.  App.  219,  and  by  our  Su])reme 
Court  in  Crossman  v.  Wohlleben,  90  111.  537,  and  in  Dodg- 
son  V.  Henderson,  113  111.  361. 

It  is  also  assigned  for  error  that  the  Circuit  Court  ren- 
dered judgment  against  Marsh  for  only  $728  when  the  ver- 
dict was  for  $782.  Revnolds  is  in  no  wise  concerned  with 
that  part  of  the  judgment.  No  service  of  the  writ  of  error 
has  ever  been  had  upon  Marsh  nor  has  he  entered  his  ap- 
pearance without  jurisdiction  of  his  person;  we  shall  not 
undertake  to  correct  the  judgment  or  make  any  order 
affecting  his  right. 

The  judgment  so  far  as  it  appertains  to  Reynolds  will  be 
affirmed. 
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The  Hercules  Iron  Works  t.  Hnmmer^  Assignee^  etc. 

1.  Payment — Promissory  Note — When, — ^It  has  been  held  in  several 
of  tlie  States  ttiat  the  giving  of  a  negotiable  note  in  consideration  of  a 
simple  contract  debt,  discharges  the  contract  on  which  the  debt  is 
founded,  but  the  decided  weight  of  authority  in  Uiis  country  and  Eng- 
land is  to  the  contrary.    To  have  tliat  effect,  it  must  be  agreed  that  the 
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note  shall  be  taken  in  absolute  payment,  or  that  the  creditor  has  so  parted 
with  the  note  as  to  subject  the  debtor  to  double  payment. 

2.  Payment  by  Note— Inference  of  Discftarge. — Where  it  is  claimed 
by  a  debtor  that  a  promissory  note  has  been  given  in  discharge  of  the 
obligation  of  a  contract,  the  burden  of  proof  fe  upon  him  to  show  that 
the  note  was  both  given  and  received  as  an  absolute  payment,  except  in 
cases  where  the  evidence  raises  a  positive  inference  of  discharge. 

3.  Assignment  for  the  Benefit  of  Creditors — Property  Subject  to  Liens, 
etc. — A  brewing  company  entered  into  a  contract  with  the  Hercules  Iron 
Works,  to  put  into  its  establishment  a  refrigerating  plant,  for  $10,500,  to 
be  paid  for  as  follows:  one-fourth  cash  on  delivery  of  the  machinery;  one- 
fourth  on  the  complete  erection  of  the  plant;  $2,750,  by  a  note  payable  in 
four  months,  the  balance  in  first  mortgage  bonds  due  in  ten  years. 
The  iron  works  put  in  the  plant,  received  the  first  cash  payment.  The 
second  was  not  made  in  cash,  but  instead  thereof  a  note  due  in  ninety  days 
was  taken.  Afterward  a  note  for  the  third  payment  was  taken.  Nei- 
ther of  these  notes  was  paid.  The  contract  contained  a  clause  that  the 
iron  works  should  have  a  right  to  remove  the  plant  in  case  of  default  in 
any  of  the  payments.  Afterward  the  brewing  company  made  an  assign- 
ment for  the  benefit  of  its  creditors;  the  iron  works  filed  a  petition  in 
the  County  Court,  claiming  the  right  to  remove  the  plant,  according  to 
the  terms  of  the  contract;  the  court  dismissed  the  petition  and  the  iron 
works  appealed.  It  ivas  held,  that  as  between  the  parties  to  it,  the  con- 
tract was  valid,  there  being  no  judgment  or  attacliing  creditors,  or  bona 
fide  purchasera  without  notice,  and  that  the  assignee  occupied  no  differ- 
ent position  from  the  brewing  company,  the  assignor. 

4.  Assignmentsfor  the  Benefit  of  Creditors—  What  the  Assignee  Takes. 
— Under  a  general  assignment,  the  assignee  takes  as  a  mere  volunteer, 
and  tlie  property  assigned  is  subject  to  the  same  defects  of  title,  equities 
and  liens  as  when  in  the  hands  of  the  assignor. 

Memorandnm. — Assignment  for  the  benefit  of  creditors.  Petition  by 
creditors  to  remove  property,  etc.  Appeal  from  the  County  Court  of  La 
Salle  County;  the  Hon.  Benjamin  F.  Lincoln,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1893.    Opinion  filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Brewer  &  Strawn,  Attorneys. 

Parsons  says  that  in  Massachusetts,  Maine  and  Vermont,  a 
neti:otiable  note,  given  in  consideration  of  a  simple  contract 
debt,  due,  is  a  discharge  of  the  simple  contract,  but  that  the 
rule  is  otherwise  in  all  other  parts  of  the  country  and  in 
England  and  in  the  United  States  courts.     2  Parsons  on 
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Notes  and  Bills,  150.  That  the  Massachusetts  rule  is  the 
exception  is  also  noted  in  Tyner  v.  Stoops,  11  Ind.  22,  71 
Am.  Dec.  341,  340. 

[  The  decided  weigl*t  of  authority  is  that,  taking  a  note 
either  of  the  debtor  or  of  a  third  person,  for  a  pre-existino^ 
debt,  is  no  payment,  unless  it  be  expressly  agreetl  to  tiike 
the  note  in  absolute  payment,  or  unless  the  creditor  has 
parted  Avith  the  note  so  as  to  subject  the  debtor  to  double 
payment.  Johnson  v.  Weed,  9  Johns.  310,  6  Am.  Dec.  279; 
Murray  v.  Gouverneur,  2  Johns.  C^as.  488, 1  Am.  Dec.  177; 
Glenn  v.  Smith,  2  Gill  &  J.  4i)3,  20  Am.  Dec.  452;  R~-rry  v. 
Griffin,  10  Md.  27,  69  Am.  Dec.  123;  Tyner  v.  Stoops*  11 
Ind.  22,  71  Am.  Dec.  341;  Weymouth  v.  Sanborn,  43  N.  H. 
.  171,  80  Am.  Dec.  144;  McMurray  v.  Taylor,  30  Mo.  2t>3,  77 
Am.  Dec.  611;  Blunt  v.  Walker,  11  Wis.  334,  78  Am.  Dec. 
709;  Hunter  v.  Moul,  98  Pa.  St.  13,  42  Am.  Kep.  61n; 
Nightingale,  Assignee,  v.  Chafee,  11  R.  I.  609,  23  Am.  Rej). 
531;  Comptoir  D'Escompte  v.  Dresbach,  78  Cal.  15;  Mer- 
rick V.  Boury,  4  O.  St.  60;  Combination  Steel  <k  I.  Co.  v. 
St.  Paul  City  Ry.  Co.,  47  Minn.  207;  Fry  v.  Patterson,  49  N. 
J.  Law,  612*;  Bank  of  Monroe  v.  Gifford,  79  Iowa,  300, 3(>8; 
Albright  v.  Griffin,  78  Ind.  182;  Bill  v.  Porter,  9  Conn.  23; 
Merchants'  Kat.  Bank  v.  Good,  21  W.  Va.  455;  Auburn 
City  Xat'l  Bank  v.  Ilunsiker,  72  N.  T.  252,  257:  Graham  v. 
Kegus,  55  Hun  (N.  Y.),  440;  Sheehy  v.  Mandeville,  6 
Cranch  (U.  S.),  253;  Downey  v.  Hicks,  14  How.  240,  249; 
The  Kimball,  3  Wall.  37;  Stone  &  Gravel  Co.  v.  Gates  Iron 
Works,  124  111.  623;  Stone  &  Gravel  Co.  v.  Gates  Iron 
Works,  23  111.  App.  635;  Chicago  Times  Co.  v.  Benedict,  37 
111.  App.  250. 

The  burden  of  proof  is  on  the  debtor  to  show  that  the 
note  was  ioth  given  a?id  received  as  absolute  payment. 
Johnson  v.  Weed,  9  Johns.  310;  Mitchdl  v.  Ilockett,  25  Cal. 
538;  Nightingale,  Assignee,  v.  Chafee,  11  R.  I.  609;  Mer- 
rick v.  Boury,  4  O.  St.  60;  Haines  v.  Eppley,  41  Md.  221; 
Glenn  v.  Smith,  2  Gill  &  J.  493;  Baker  v.  Baker,  49  X.  W. 
Rep.  10r>4;  McMurray  v.  Taylor,  30  Mo.  263;  3  Randolph 
on  Com'l  Paper,  Sees.  1513,  1517. 
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The  doctrine  is  so  far  modified,  however,  that  where  the 
evidence  raises  a  positive  inference  of  discharge,  proof  of 
an  express  agreement  is  unnecessary.  Wilhehn  v.  Schmidt, 
84  lU.  183;  Chisholm  v.  Williams,  128  111.  115. 

This  contract  was  a  conditional  sale  with  the  right  on  the 
part  of  the  vendor  to  enter  and  retake  its  property  in  case 
the  purchaser  made  default  in  any  of  the  payments.  That 
such  a  contract  is  legal  and  valid  between  the  parties  is  uni- 
versally held  in  America.  1  Benjamin  on  Sales  (fith  Am. 
Ed.),  397;  Fosdick  v.  Sch^ll,  99  U.  S.  235,  250;  Brundage  v. 
Camp,  21  III.  330;  Murch  v.  Wright,  46  111.  487;  Lucas  v. 
Cami)bell,  88  111.  447;  Latham  v.  Sumner,  89  111.  233;  Fair- 
banks V.  Malloy,  16  Brad.  277. 

It  is  equally  well  settled  that  an  assignee  under  a  general 
assignment  takes  as  a  mere  volunteer,  and  the  property 
assigned  is  subject  to  the  same  liens,  defects  of  title  and 
equities,  as  w^hen  in  the  hands  of  the  assignor.  Jordan  v. 
Easter,  2  Brad.  73,  79;  O'Hara  V.  Jones,  46  111.  288;  Davis, 
Cory  &  Co.  v.  Chicago  Dock  Co.,  129  111.  180. 

Appellee's  Brief,  Snyder,  Stead  &  Eldredge,   Thos.   N. 
Haskins,  F.  J.  Sheehy  and  Chambers  &  Jackson, 

Attorneys. 

The  acceptance  of  past  due  installments,  when  pajTnent 
is  to  be  made  in  that  manner,  will  amount  to  a  waiver  of  a 
forfeiture  that  may  have  previously  occurred.  Am.  &  Eng. 
Encyclopedia  of  Law,  Vol.  3,  p.  435;  Deyoe  v.  Jamison,  33 
Micli.  94;  Ilutchings  v.  Hunger,  41  N.  Y.  155;  Cushman  v. 
Jewel,  7  Hun,  525;  Taylor  v.  Finiey,  48  Vt.  78;  Blair  v. 
Hamilton,  48  Ind.  32;  Underwood  v.  Wolf,  131  111.  441; 
Telegraph  Co.  v.  Bush,  35  111.  App.  214;  Scutt  v.  Kobertson, 
127  111.  137;  Greenwood  v.  Feen,  136  111.  158;  Perry  v.  Pear- 
son, 135  lU.  239. 

Opinion  of  the  Court,  Harker,  P.  J. 

On  the  12th  of  January,  1892,  the  La  Salle  Brewing  Com- 
pany made  a  contract  with  apjiellant  to  put  into  its  estab- 
lishment a  twenty-five  ton  refrigerating  plant,  for  $10,500,  to 
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be  paid  for  as  follows :  $2,625  in  cash,  on  the  delivery  of  the 
machinery;  $2,625  in  cash,  on  complete  erection  of  all 
machinery  as  specified;  $2,750  by  note,  dated  April  1, 1892, 
payable  four  months  from  date,  with  six  per  cent  interest; 
$2,500  in  first  mortgage  bonds,  bearing  six  percent  interest, 
and  due  in  ten  vears,  to  be  delivered  at  the  time  of  the 
second  payment.  The  plant  was  put  in  and  appellant 
received  the  cash  payment  first  mentioned.  The  second  pay- 
ment was  not  made  in  cash,  but  instead  thereof  a  note,  due 
in  ninety  days,  was  executed  and  delivered.  On  the  19th  of 
April,  1892,  the  note  for  the  third  payment  was  received, 
and  some  time  during  the  latter  part  of  June,  the  $2,500  in 
six  per  cent  bonds  were  received.  Ifeither  of  the  notes 
were  paid. 

On  the  9th  of  November,  1892,  the  La  Salle  Brewing  Com- 
pany made  an  assignment  for  the  benefit  of  its  creditors  toW. 
B.  Hummer.  Hummer  filed  a  petition  in  the  County  Court 
for  an  order  to  sell  the  property,  and  asked  that  appellant's 
other  bondholder  and  one  F.  J,  Sheehy,  claiming  to  have  a 
mechanics'  lien,  be  cited  to  appear  and  make  proof  of  their 
claims.  No  citation  issued,  but  all  except  appellant  api)eared, 
and  the  court  found  that  Sheehy  and  Chambers  &  Jackson 
were  each  entitled  to  mechanics'  liens. 

O.n  the  3d  of  January,  1893,  appellant  filed  a  petition  in 
the  County  Court  setting  up  its  contract,  the  subsequent 
transactions  in  regard  to  the  refrigerating  plant,  and  claim- 
ing the  right  to  remove  the  plant,  according  to  the  terms  of 
the  contract  in  case  of  default  in  any  of  the  payments.  By 
agreement,  all  parties  interested  appearing,  a  hearing  was 
had  upon  the  same  day  and  the  case  taken  under  advisement. 
On  the  next  day,  against  appellant's  objection,  the  case  was 
re-opened  and  additional  evidence  heard. 

Tlie  court  ordered  the  property  sold  and  dismissed  appel- 
lant's petition.  The  property  was  sold  on  February  23, 
1893,  for  $42,000,  subject  to  all  taxes  and  liens.  The  sale 
was  approved  and  the  assignee  ordered  to  execute  deed  to 
the  purchaser. 

Appellant  contends  that,  the  La  Salle  Brewing  Company 
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having  made  default  in  the  payments,  appellant  had  the 
right  to  remove  the  refrigerating  plant  as  against  the  brew- 
ing company,  and  that  such  right  exists  as  against  the 
assignee  and  other  defendants  to  its  petition.  Not  only  was 
default  made  in  the  second  and  third  payments,  according  to 
the  terms  of  the  contract,  but  those  payments  have  never 
been  made.  The  second  payment  was  not  made  in  cash  but 
a  note,  which  has  never  been  paid,  was  given  instead. 

Although  it  has  been  held  in  several  of  the  States  that 
the  giving  of  a  negotiable  note,  in  consideration  of  a  simple 
contract  debt,  discharges  the  contract  on  which  the  debt  was 
founded,  the  decided  weight  of  authority  in  this  country  and 
England  is  to  the  contrary.  To  have  that  effect,  it  must 
appear  that  it  was  agreed  that  the  note  should  be  taken  in 
absolute  payment,  or  that  the  creditor  has  so  parted  witli 
the  note  as  to  subject  the  debtor  to  double  payment.  Our 
Supreme  Court  has  followed  the  current  of  authority.  Wil- 
helm  V.  Schmidt,  84  111.  183;  Walsh  v.  Lennon,  98  111.  27; 
Stone  and  Gmvel  Co.  v.  Gates  Iron  Works,  124  111.  623. 
Except  in  a  case  where  the  evidence  raises  a  positive  inference 
of  discharge,  the  burden  of  proof  is  in  the  debtor  to  show 
that  the  note  was  both  given  and  received  as  an  absolute 
payment.  We  think  a  court  should,  with  great  caution, 
reach  the  conclusion  that  the  evidence  raises  an  inference  of 
discharge  in  a  case  where  the  creditor  would  thereby  lose 
some  security  which  he  held  before  taking  the  note.  In  this 
case  appellant  reserved,  by  its  contract,  title  to  the  property, 
with  the  right  to  take  possession  and  remove  the  same,  until 
all  payments  were  fully  made.  It  can  hardly  be  presumed 
that  appellant,  when  it  took  the  ninety  days  note,  at  a  time 
when  the  brewing  company  was  hard  pressed  for  money, 
intended  to  release  the  security  provided  for  by  the  con- 
tract. 

As  between  the  parties  the  contract  was  legal  and  valid. 
Had  no  assignment  been  made,  and  had  the  brewing  com- 
pany remained  in  possession  of  the  property,  there  could  be 
no  question  of  the  right  of  appellant  at  the  date  of  filing 
its  petition  to  enter  and  retake  the  property.    The  assignee, 
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in  relation  to  the  rights  of  appellant,  occupies  no  different 
position  from  the  brewing  company.  Under  a  general 
assignment  the  assignee  tiikes  as  a  mere  volunteer,  and  the 
property  assigned  is  subject  to  the  same  defects  of  title, 
ecjuities  and  liens,  as  when  in  the  hands  of  the  assignor. 
O'llara  v.  Jones,  40  111.  288;  Davis,  Cory  &  Co.  v.  Chicago 
Dock  Co.,  121)  111.  180. 

Of  course,  when  such  a  contract  is  made,  it  is  with  the 
risk  on  the  part  of  the  vendor  of  losing  his  right  to  take 
the  property  by  its  being  levied  upon  by  creditors  of  the 
])urchaser  while  in  his  possession,  or  by  its  being  sold  to  a 
purchaser  without  notice.  In  this  case,  however,  at  the  time 
of  filing  the  petition,  there  were  no  judgment  or  attaching 
creditors,  the  refrigerating  plant  or  the  premises  on  which 
it  was  situated  had  not  been  levied  upon,  and  there  was  no 
bona  fide  purchaser  w^ithout  notice.  There  was  no  evidence 
of  any  creditor  having  a  lien  against  whom  the  contract 
would  not  be  valid. 

The  premises  were  bonded  before  the  refrigerating  plant 
was  put  in  or  the  contract  made.  At  the  time  the  bonds 
were  issued,  the  plant  was  no  part  of  the  security  taken. 
The  fact  that  it  was  to  become  a  part  of  the  realty  when 
permanently  affixed  to  it,  is  subordinate  to  the  intention 
expressed  by  the  contract.  There  was  no  proof  that  any 
of  the  bonds  went  out  of  the  hands  of  the  company  or  the 
trustee  after  the  plant  was  put  in,  excepting  such  as  were 
received  by  appellant  under  the  contract. 

While  it  is  true  that  the  record  contains  an  order  giving 
liens  to  Sheehy  and  Chambers  &  Jackson,  it  a]>pears  that 
wiien  the  court  so  determined,  appellant  had  not  been  served 
and  had  not  a])])eared.     It  was  not  bound  by  that  order. 

We  are  of  the  o))inion  that  the  order  of  the  County  Court, 
dismissing  appellant's  petition,  should  be  reversed  and  the 
cause  reman<led,  with  directions  to  allow  issues  to  be  made 
on  the  petitions  and  evidence  heard,  and  to  render  an  order 
consistent  with  this  opinion. 
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Colleyy.  Harding* 

1 .  Jw  ry — Province  to  Reconcile  Conflicting  Etndence,  —It  is  the  province 
of  the  jury  to  reconcile  conflicting  evidence,  and  settle  doubtful  ques- 
tions of  fact.  The  Appellate  Court  will  not  disturb  a  finding,  unless  the 
verdict  is  so  clearly  against  the  evidence  as  to  be  considered  the  result 
of  passion,  prejudice  or  a  palpable  misapprehension  of  the  facts. 

Memorandom. — Trespass  for  cutting  ice.  Appeal  from  the  Circuit 
Court  of  La  Salle  County;  the  Hon.  Chj^rles  Blanch ard.  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1893,  and  affirmed.  Opinion 
filed  December  12, 1893.         ^ 

Statement  of  the  Case. 

This  action  was  brought  by  appellant,  Colley,  against  the 
appellee,  Harding,  to  recover  damages  for  an  alleged  tres- 
pass upon  lots  in  the  city  of  Streator,  by  cutting  and  carry- 
ing away  ice  from  that  portion  of  the  Vermillion  river  flow- 
ing over  said  lots.  On  the  trial,  the  appellee  contended 
that  the  ice  was  cut  and  removed  from  that  portion  of  the 
river  east  of  the  east  line  of  appellant's  lots,  and  therefore 
not  from  his  lands.  The  judgment  being  for  the  defendant,' 
the  plaintiff  appeals. 

H.  N.  Eton  &  Son  and  A.  P.  "Wright,  attqmeys  for  ap- 
pellant. 

McDouGALL  &  Chapman  and  J.  T.  Murdook,  attorneys 
for  appellee. 

Opinion  of  the  Court,  Harker,  P.  J. 

This  action  was  brought  by  appellant  to  recover  damages 
for  the  alleged  trespass  of  cutting  and  removing  ice  from 
that  part  of  the  Vermillion  riyer  which  overflowed  his  out- 
lots  1,  2  and  3,  in  Riverside  addition  to  the  city  of  Streator. 
He  was  defeated  in  a  trial  in  the  Circuit  Court,  and  judg- 
ment rendered  against  him  for  costs.  He  urges  a  reversal 
upon  the  sole  ground  that  the  verdict  was  against  the  evi- 
dence. 
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Appellee  was  engaged  in  harvesting  ice  for  storage. 
Whether  in  his  operations  he  cut  and  removed  ice  from  the 
lots  described,  was  the  question  tried  and  decided  by  the 
jury.  There  was  some  conflict  between  the  witnesses  and 
uncertainty  as  to  location.  An  examination  of  the  evidence 
in  the  record,  leaves  our  minds  in  doubt.  It  is  the  province 
of  the  jury  to  reconcile  conflicting  evidence  and  settle 
doubtful  questions  of  fact.  If  the  trial  was  fairly  had,  and 
DO  error  oi  the  trial  court  intervened,  an  appellate  court 
sliould  not  disturb  the  finding,  unless  the  verdict  is  so  clearly 
against  the  evidence  as  to  be  considered  only  as  the  result 
of  passion,  prejudice,  or  a  palpable  misapprehension  of  the 
facts.  C.  &  A.  R.  R.  Co.  v.  Shannon,  Adm'r,  etc.,  43  III.  338; 
Twining  v,  Martin,  65  111.  157. 

AVe  do  not  feel  warranted  in  disturbing  the  finding  which 
the  jury  made  in  this  case.     Judgment  aflirmed. 


Jacob  Becker  r.  Bertha  Schiller. 

1.  Slander-- Allegations  and  Proof— Com^ersaiions. — In  a  declaration 
for  slander,  wb  ere  the  actionable  words  were  alleged  to  have  been  spoken 
in  the  tliird  person » the  evidence  showed  them  to  have  been  spoken  iu  the 
second  person.  It  ti>a8  held,  that  the  allegations  were  not  sustained 
by  the  proof. 

2.  Jury — Disregarding  Instructions. — ^Where  a  jury  disregards  the 
iastructiuiis  of  the  caurt,  their  Verdict  may  be  set  aside  and  a  new  trial 
granted. 

Memorandum.— Action  for  slander.  Appeal  from  the  Circuit  Cdurt 
of  Kankakee  County;  the  Hon.  Charles  R.  Starr.  Judge*  presiding. 
Heard  in  this  court  at  the  May  term,  1893»  Opinion  filed  December 
r2,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Alexis  L.  Granger,  attorney  for  appellant. 

Richardson  Bros.,  attorneys  for  appellee. 
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Opinion  of  the  Court,  Cartwright,  J. 

This  is  a  suit  by  appellee  against  appellant,  for  slan- 
der. The  declaration  charged  that  appellant,  in  a  conver- 
sation in  the  German  language,  used,  concerning  appellee, 
the  following  slanderous  words:  "Mrs.  Schiller  is 
eine  hure."  She  lives  with  a  hure-master."  It  was  also 
alleged  that  these  words,  when  interpreted  into  the  English 
language,  were  as  follows:  "Mrs*  Schiller  is  a  whore. 
She  lives  with  a  whoremast^r/'  There  was  a  trial,  result- 
ing in  a  verdict  for  appellee,  for  $500,  on  which  judgment 
\vas  entered. 

The  parties  were  German,  well  advanced  in  years,  and 
were  neighbors.  It  appeared  that  they  quarreled,  and  that 
what  was  said  by  the  defendant  was  addressed  directly 
to  the  plaintiflf.  The  witnesses  for  the  plaintiff  all  testified 
through  an  interpreter,  and  much  diflSculty  was  experienced 
in  getting  before  the  jury  any  evidence  of  what  words  were 
used  by  the  defendant.  The  words  charged  in  the  declara- 
tion to  have  been  spoken,  were  not  proved  by  any  of  them, 
nor  were  enough  of  such  woi'ds  to  amount  to  a  charge  of  adul- 
tery. The  declaration  was,  therefore,  not  sustained  by  the 
proof.  Wilbom  r.  Odell,  29  111.  456;  Wallace  v.  Dixon,  82 
111.  202. 

The  words  sworn  to,  being  addressed  to  plaintiff,  were  in 
the  second  person,  instead  of  the  third,  as  alleged,  and  the 
nearest  approach  to  the  words  alleged  was  obtained  by  a 
leading  question,  and  was  the  following :  "  Du  bist  eine 
hure;"  which  was  interpreted,  "You  are  a  whore."  The 
court  instructed  the  jury  that  the  allegation  of  words  spoken 
in  the  third  person,  was  not  sustained  by  proof  of  words 
spoken  in  the  second  person,  and  the  instruction  was  in 
accordance  with  the  settled  law  on  that  subject.  1  Chitty 
PI.  405;  Sanford  v.  Gaddis,  15  111.  229. 

But  the  jury  disregarded  the  instruction,  and  returned  a 
verdict  for  plaintiff,  which  should  have  been  set  aside.  The 
judgment  will  be  reversed  and  the  cause  remanded. 
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Alday  v.  Kenworthy. 

1.  Practice— Affidavits — BiU  of  Exception. — If  a  party  desires  to 
liave  afiidavits  read  on  the  hearing  of  a  motion  made  a  part  of  the 
record,  he  must  preserve  them  in  a  bill  of  exceptions. 

Memorandnm. — Appeal  from  the  County  Court  of  Rock  Island  County; 
the  Uon.  Lucian  Adams,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1898,  and  affirmed.     Opinion  filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Carl  Euehl,  attorney  for  appellant. 
J.  T.  Kenworthy,  pro  se. 

Opinion  of  the  Court,  Cartwright,  J. 

This  case  is  brought  here  to  review  the  action  of  the 
County  Court  in  overruling  a  motion  made  by  appellant  to 
set  aside  the  verdict  and  grant  a  new  trial,  and  in  entering 
judgment  on  the  verdict. 

The  record  shows  that  appellee  brought  the  suit,  that 
appellant  appeared  and  filed  a  plea  of  the  general  issue, 
that  the  cause  was  set  for  trial  on  Friday  afternoon,  No- 
vember 25,  1892,'  at  2  o'clock,  by  order  of  the  court  in  pur- 
suance of  the  agreement  of  the  parties,  and  that  on  that  day 
appellant  not  appearing,  a  jury  was  impaneled  and  a  verdict 
returned  for  appellee  for  $251.32. 

Afterward,  on  November  29,  1892,  a  motion  was  entered 
by  appellant  to  set  aside  said  verdict  and  for  a  new  trial 

The  motion  was  overruled  and  judgment  entered. 

The  bill  of  exceptions  merely  recites  the  making  and 
overruling  of  the  motion,  and  contains  no  affidavit  or  other 
proof  in  its  support.  The  clerk  of  the  court  has  copied  into 
the  transcript  of  the  record  affidavits  of  appellant  and  his 
attorney,  stating  that  the  proceedings  on  November  25th 
were  in  violation  of  an  agreement  made  by  appellee;  that 
appellant's  attorney  was  sick  and  unable  to  attend  on  that 
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date,  and  that  appellant  could  not  reach  the  court  house  on 
account  of  the  electric  cars  being  stopped  by  bad  weather; 
and  also  an  affidavit  of  John  II.  Mueller,  that  he  tele- 
phoned the  fact  of  the  attorney's  illness  to  the  clerk  of  the 
court.  These  aihdavits  were  improperly  copied  into  the 
transcript.  Roberts  v.  Fahs,  36  111.  2(j8.  If  appellant  in- 
tended to  have  the  affidavits  made  a  part  of  the  record,  he 
should  have  preserved  them  in  the  bill  of  exceptions.  That 
is  the  only  method  by  which  it  could  be  done.  Phillips  v. 
People,  88  111.  100;  C.  &  St.  L.  R.  R.  Co.  v.  Easterly,  89 
III.  15G;  Earll  v.  People,  73  111.  320. 

The  affidavits  copied  into  the  transcript  can  have  no  in- 
fluence in  determining  the  case,  and  no  reason  appearing  in 
the  record  why  the  action  of  the  court  was  not  right,  the 
judgment  will  be  affirmed.  . 


Iowa  Central   Railroad  Co.  v.  Gushee. 

1.  Railroad  Companies — Obligation  to  Fence, — A  station,  not  in  an 
incorporated  city  or  viUage,  was  located  in  a  public  highway.  There 
was  a  platform,  and  near  by  were  yards,  cribs  and  a  grain  dump;  there 
was  no  incorporated  town  with  lots  or  blocks,  and  nothing  else  at  the 
station  except  a  store  where  tickets  were  sold.  For  many  years  it  had 
been  a  flag  station,  and  the  business  was  so  small  that  the  public  accom- 
modation and  convenience,  presumably,  did  not  require  any  building  or 
shelter,  as  none  was  erect.^l.  It  ivas  held  that  no  conditions  existed  that 
would  exempt  the  railroad  from  the  statutory  requirement  to  fence  its 

road. 

2.  Railroad  Company — Obligation  to  Fence.— Where  there  was  a 
highway  on  both  sides  of  a  raihoad  track,  and  the  track  is  laid  in  one 
of  them,  it  was  held^  that  such  a  place  is  not  excepted  from  the  provis- 
ions of  the  statute  requiring  the  railroad  company  to  fence  its  track, 
and  in  this  instance  there  is  no  exemption  on  account  of  public  inter- 
ests, because  the  usefulness  of  the  highways  would  not  be  impaired  by 
such  fencing,  and  the  public  accommodation  and  convenience  in  tlieir 
use  did  not  require  that  the  raihoad  track  should  not  be  fenced. 

Memorandnm.^Action  for  killing  domestic  animals.  Appeal  from 
the  Circuit  Court  of  Mercer  County;  the  Hon.  John  J.  Glenn,  Judge, 
prosiding.  Heard  in  this  court  at  the  May  term,  1893,  and  affirmed. 
Opinion  filed  Decembei*  12,  1893. 

YouXLlXSii 
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Statement  of  the  Case. 

This  was  a  suit  begun  by  appellee  a^inst  appellant  to 
recover  for  killing  two  head  of  cattle  at  the  station  of  Ogle, 
on  the  line  of  its  road.  The  right  is  based  on  the  claim  that 
the  cattle  got  upon  the  railroad  and  were  kiUed  at  a  place 
where  the  company  was  bound,  under  the  statute,  to  fence 
its  road.  No  attempt  was  made  to  show  anything  else 
which  the  law  regards  as  negligence,  or  violation  of  duty 
on  the  part  of  appellant  or  any  of  its  servants. 

There  was  a  judgment  for  the  plaintiff,  and  the  defend- 
ant appeals. 

Grier  &  Stewart,  attorneys  for  appellant. 

Appellee's  Brief,  Pepper  &  Soorr,  Attorneys. 

Under  a  statute  exempting  a  railroad  from  fencing  within 
the  limits  of  a  village,  it  was  held  that  where  an  animal  gets 
upon  the  track  where  it  is  unfenced,  and  at  a  place  which  is 
apparently  beyond  the  limits  of  the  village,  and  in  conse- 
quence of  so  doing,  is  killed,  the  company  is  prhnu  facie 
liable,  and  the  bunlen  is  upon  it  to  show  that  the  place  in 
question  is  within  the  limits  of  the  village.  Ewing  v.  Chi- 
cago &  A.  R.  R.  Co.,  72  111.  25. 

Whether  the  public  convenience  could  not  be  as  well  sub- 
served with  the  track  fenced,  as  >vith  it  unfenced,  is  a  question 
of  fact.  Chicago  &  E.  I.  R.  Co.  v.  Guertin,  115  111.  406; 
Chicago  &  E.  I.  R.  Co.  v.  Modesitt  (Ind.),  24  N.  E.  Kep. 
986. 

A  railroad  company  must  fence  its  track,  which  is  legally 
occupying  a  portion  of  a  country  road.  Illinois  C.  R.  K. 
Co.  V.  Trowbridge,  31  111.  App.  190. 

The  general  rule,  without  reference  to  statutory  enact- 
ments, is  stated  to  be  that,  although  the  place  in  question 
be  in  law  a  public  place,  still  if,  for  any  reason,  it  be  not 
used,  and  is  not  likely  to  be  used  as  such  by  the  public,  the 
road  must  be  fenced.    Thompson  on  Negligence,  521. 
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Opinion  of  the  Coitrt,  Cartwrioht,  J.  ,       f 

This  suit  was  begun  by  appellee,  before  a  justice  of  the 
peace,  to  recover  damages  for  the  killing  of  a  cow  and 
heifer,  at  the  station  of  Ogle,  by  a  train  of  appellant*  There 
was  a  recovery  before  the  justice,  and  on  appeal  to  the  Cir- 
cuit Court  appellee  again  recovered  the  value  of  the  cattle, 
and  also  attorney's  fees*    ' 

The  railroad,  at  the  station  in  question,  was  laid  in  a  public 
highway.  Afterward  there  was  a  proceeding  had  for  the 
purpose  of  changing  the  highway  and  laying  it  south  of  the 
railroad,  and  vacating  that  part  north  of  the  railroad.  The 
commissioners  of  highways  granted  the  prayer  of  the  peti- 
tion by  indorsement  upon  it,  and  by  their  final  order  laid  a 
highway  fifty  feet  wide  south  of  the  railroad ;  but  it  is 
claimed  by  appellant  that  they  did  not  vacate  the  old  high- 
way in  which  the  railroad  was  laid.  The  old  highway  was 
left  open,  and  extended  about  thirty  feet  north  of  the  rail- 
road, leaving  an  open  strip  of  that  width.  This  strip  of 
land  and  the  highway  south  of  the  railroad  were  eighty 
rods  long,  and  the  railroad  was  unfenced  for  that  distance. 
About  the  center  of  that  space  there  was  a  railroad  plat- 
form, and  near  by  were  yards,  cribs  and  a  grain  dump. 
There  was  no  incorporated  town  with  lots  or  blocks,  and 
there  was  nothing  else  at  the  station  except  a  store  north  of 
the  old  highway,  where  tickets  were  sold.  The  cattle  were 
first  seen  upon  the  track  near  the  east  end  of  the  open  space, 
nearly  forty  rods  east  of  the  platform.  The  place  where 
they  came  upon  the  track  was  unfenced,  and  no  conditions 
existed  that  would  exempt  appellant  from  the  statutory 
requirement  to  fence  its  road.  The  station  was  a  very  small 
affair.  For  many  years  it  had  been  a  flag  station,  and  the 
business  was  so  small  that  the  public  accommodation  and 
convenience  presumably  did  not  require  any  building  or 
shelter,  as  none  was  erected.  It  seems  clear  that  the  public 
would  not  require  a  distance  of  forty  rods  each  way  from 
the  platform  to  be  unfenced  to  afford  convenient  access  to 
the  station  for  the  transaction  of  business  done  there,  and 
therefore  appellant  was  not  relieved  from  the  duty  of  fenc- 
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ing  whq^'e  the  cattle  came  on  the  track  on  account  of  tlie 
station  being  where  it  was.  C,  B.  «fe  Q.  R.  R.  Co.  v.  Hans, 
111  111.  114.  So,  also,  with  resjiect  to  the  obligation  to 
fence,  it  was  whoUv  immaterial  whether  the  old  hif^liwav 
was  vacated  or  not.  If  it  be  conceded  that  there  was  a 
highway  on  each  side  of  the  railroad,  and  that  the  tra^k 
was  in  one  of  them,  such  a  place  was  not  excepted  by  the 
terms  of  the  statute;  and,  ap[)Iying  the  same  reasonable  rule 
laid  down  in  the  above  case,  there  was  no  exemption  on  ac- 
count of  public  interests,  because  the  usefulness  of  the  high- 
ways would  not  be  impaired  by  such  fencing,  and  the  public 
accommodation  and  convenience  in  their  use  did  not  requii-e 
that  the  railroad  should  not  be  fenced. 

The  cattle  were  seen  bv  the  fireman  when  the  train  was 
as  much  as  five  hundred  feet  from  them.  The  train  was  a 
freight  which  had  come  down  a  steep  grade,  but  had  reacheil 
its  foot,  and  was  going  up  grade.  The  engineer  was  work- 
ing steam,  and  made  no  effort  to  slacken  s|>eed,  although 
the  cattle  were  visible  on  the  track,  but  continued  at  a  rapid 
rate,  much  faster  than  the  schedule  time,  not  stopping  at 
the  station,  and  overtook  the  cattle  near  the  platform, 
where  thev  were  killed. 

In  our  opinion  the  evidence  justified  the  verdict,  and  the 
judgment  will  be  affirmed. 

Tliere  was  a  motion  by  appellee  to  tax  to  appellant  the 
cost  of  an  additional  abstract,  and  the  motion  was  taken  with 
the  case.  We  regard  the  additional  abstract  as  unnecessary, 
and  the  motion  will  be  denied. 


McBride  r.  XcClnre. 

1.  Contracts- Silence  Warrants  the  Conclusion  of  an  Amepfanee.^ 
A  heating  furnace  was  put  into  a  dwelling  house,  with  the  under* 
Btandinj?  tliat  if  it  did  not  work  satisfactorily,  to  notify  the  person  put' 
ting  it  in  and  he  would  correct  it.  The  owner  of  the  house  used  the  fur* 
nacc  tlirough  the  cold  weather  of  January  and  February,  without  com- 
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plaint,  until  the  seventh  day  of  March,  when  he  was  requested  to  pay 
for  it.  It  was  held  that  the  circumstances  warranted  the  conclusion 
that  the  furnace  was  accepted* 

Memorandam. — Assumpsit  for  goods  sold.     Judgment  for  plaintiff. 
Appeal  from  the  Circuit  Court  of  La  Salle  County;  the  Hon.  Charles 
Blanch ARD,  Judge,  presiding.     Heard  in  this  court  at  the  May  term, 
1893,  and  affirmed.    Opinion  filed  December  13,  1893.. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court 

Browxe  &  Ayers,  attorneys  for  appellant. 
Snyder,  Stead  &  Eldredge,  attorneys  for  appellee. 

Opinion  of  the  Ooutit,  Harker,  P,  J, 

This  was  a  suit  to  recover  the  price  of  a  house  heating  fur- 
nace, placed  in  the  dwelling  of  appellant  by  appellee.  The 
defense  interposed  was  that  the  furnace  did  not  perform  its 
work  satisfactorilv  and  did  not  furnish  sufficient  heat  to 
warm  appellant's  house,  as  it  was  agreed  by  appellee  that  it 
should.  There  was  a  recovery  for  §170.  Appellant  ap- 
pealed from  the  judgment,  and  now  asks  a  reversal  because 
the  court  refused  proper  evidence  offered  by  him,  gave 
erroneous  instructions  for  the  plaintiff,  refused  proper  in- 
structions asked  by  the  defendant,  and  because  tJie  verdict 
is  against  the  evidence. 

The  evidence  was  confined  almost  entirely  to  the  testi- 
mony of  the  parties.  As  to  the  terms  of  the  contract  and 
the  amount  of  heat  it  was  agreed  the  furnace  should  supply, 
there  was  a  direct  conflict  between  them.  Appellant  testi- 
fied that  the  furnace  was  warranted  to  heat  his  whole  house, 
except  the  kitchen  and  an  attic.  Appellee  testified  that  the 
furnace  was  not  warranted  to  heat  the  whole  house,  but  that 
it  was  the  agreement  that  in  cold  weather  appellant  was  to 
shut  off  the  front  parlor,  hall  and  two  bedrooms.  The  evi- 
dence clearly  shows  that  the  furnace  had  not  the  power  to 
heat  the  entire  house  in  extremely  cold  weather.  The  jury 
adopted  the  contention  of  appellee,  and  we  are  not  prepared 
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to  say  they  were  wrong.  AVith  the  parties  before  tbera, 
their  opportunities  for  judging  of  their  credibility  as  wit- 
nesses were  superior  to  ours. 

The  furnace  was  set  up  and  completed  on  the  9th  of  Jan- 
uary, 1892.  The  pipes  had  been  previously  put  in  by  a  tinner. 
Api)ellee  then  told  appellant,  that  if  anything  occurred  in  the 
working  of  the  furnace  that  was  not  satisfactory,  or  which 
appellant  did  not  understand,  to  let  him  know  and  he  would 
correct  it.  Appellant  used  the  furnace  through  the  cold 
weather  of  January  and  February,  and  made  no  complaint 
to  appellee  as  to  the  amount  of  heat  furnished,  or  the  working 
of  the  apparatus  until  the  7th  day  of  March,  and  then  after 
being  requested  to  remit  the  contract  price,  he  testified  that 
it  w^orked  during  those  two  months  the  same  as  it  had  ever 
since.  Such  circumstances,  we  thinlc,  warranted  the  con- 
clusion of  an  acceptance. 

AVe  see  no  serious  error  of  the  court  in  sustaining  objec- 
tions to  questions  asked  appellant.  Some  of  them  were  im- 
proper for  form.  Others  required  answers  amounting  to  an 
opinion  as  to  ^vhat  was  the  contract,  and  as  to  whether  he 
had  accepted  the  furnace.  When  all  the  conversations  and 
correspondence  between  the  parties  negotiating,  were  put  in 
evidence,  it  ^vas  for  the  jury  to  say  what  the  contract  was. 
When  all  the  facts  and  circumstances  occurring  after  the 
furnace  was  set  up  were  put  in  evidence,  it  was  for  the  jun' 
to  say  whether  there  was  an  acceptance.  The  ruling  of  the 
court  did  not  preclude  tlie  introduction  of  any  fact  material 
to  the  issue. 

The  instructions  given  for  the  plaintiff  are  not  open  to 
the  criticism  that  they  predicate  an  acceptance.  They  state 
the  law  correctly  and  there  was  evidence  to  warrant  the 
giving  of  them. 

We  think  the  third  instruction  offered  by  the  defendant, 
and  refused,  stated  the  law  correctly  and  was  applicable  to 
the  case;  but  inasmuch  as  the  principles  contained  in  it  were 
substantially  set  forth  in  other  instructions  which  were 
given,  we  do  not  feel  that  serious  harm  was  occasioned  ap- 
pellant by  its  refusal.    The  fifth  instruction  offered  by  the 
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defendant  and  refused,  was  had  because  it  did  not  tell  the 
jury  that  notice  from  McBride  that  the  fnrnace  did  not  do 
the  work  and  was  not  satisfactory,  should  be  given  within  a 
reasonable  time.  In  view  of  this  instruction,  the  continued 
use  of  the  furnace  for  any  length  of  time,  without  complaint 
or  objection,  would  not  amount  to  an  acceptance. 
The  judgment  should  be  affirmed. 


McAmore  v.  Wiley. 

1.  Evidence — Books  of  Account — Foundation  for  Admission  in  Evi- 
dence.— ^It  is  error  lo  admit  books  of  account  in  evidence  without  mak- 
ing  the  preliminary  proof  of  the  facts  required  by  Sec.  S,-  Ch.  61,  Revised 
Statutes. 

2.  Evidence — Books  of  Account — Footings, — Footings  in  books  of 
account  form  no  part  of  the  original  entries  and  are  not  admissible  in 
evidence  as  such. 

8.  Witness — Competency — Age, — Where  it  appeared  from  her  exami- 
nation that  a  girl  of  thirteen  understood  that  pains  and  penalties  were 
attached  to  the  crime  of  perjury  and  had  the  moral  perception  of  a  girl 
of  that  age,  it  was  held  error  to  exchide  her  from  testifying,  on  the 
ground  that  she  did  not  undenstand  the  nature  of  an  oath. 

4.  Witness — Competency — Intelligence, — The  question  of  the  witness' 
intelUgence,  goes  more  to  his  credibility,  than  to  his  competency  as  a 
witness.  His  knowledge  or  want  of  it  may  be  taken  into  considcrjition 
by  the  jury  in  determining  the  weight  to  be  given  to  his  testimony. 

5.  Witness — Religious  Tests. — No  religious  tests  are  now  required  to 
qualify  a  person  to  be  a  witness,  under  the  constitution  of  the  State  of 
Illinois. 

6.  Instrivctions — Burden  of  Proof. — An  instruction  which  makes  the 
proof  on  the  part  of  the  defendant  supply  the  preponderance  of  the  evi- 
dence, which  the  law  requires  of  the  plaintiflF,  and  gives  him  a  verdict 
without  proof,  is  erroneous,  as  it  improperly  shifts  the  burden  upon  the 
defendant. 

Memorandum. — Assumpsit.  Action  for  goods  sold  and  delivered. 
Appeal  from  a  judgment  rendered  by  the  Circuit  Court  of  Jo  Daviess 
County;  the  Hon.  Jambs  Shaw,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  A.  D.  1893.     Opinion  filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 
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Appellant's  Bkikf,  E.  L.  Bedford,  Attorney. 

It  was  error  to  permit  appellee  to  testify  to  the  result  of 
tluur  examination  of  the  account  book  in  question.  1 
Thompson  on  Trials,  Sec.  377. 

Lmnj)ing  chartr(»s  renders  the  entry  inadmissible.  A 
cliarge  by  a  mechtinic  for  one  hundred  and  ninety  days  work 
was  ruled  out  as  not  sutiiciently  specific.  Lynch  v.  Petrie, 
1  Xott  &  McC.  (S.  C.)  130. 

So  a  charge  by  a  ])hysician  of  Sl*^?  for  attendance  and 
medicine  for  curing  the  whooi)iug  cough,  was  rejected. 
Hughes  V.  Hampton,  2  Treadw.  (S.  C.)  745;  2  Rice  Ev.  .s3o. 

Ko  religious  belief  is  rccjuired  to  qualify  a  citizen  to  take 
an  oath,  and  no  citizen  can  be  excused  from  taking  an  otith 
oratlirmation,  because  of  his  religious  belief.  In  Hronekv. 
The  People,  134  HI.  130,  it  was  decided  that  by  viilue  of 
Sec.  3,  Art.  2,  Constitution  of  Illinois,  1870,  a  person  who 
did  not  believe  "  that  Go!  would  punish  hun  in  this  world 
or  the  next,"  should  be  permitted  to  testify. 

Appellee's  Brief,  D.  &  T.  J.  and  J.  M.  Siieean,  ATTORNETi?. 

Whether  a  child  shall  \ye  ])ermittedto  testify,  is  wholly  a 
question  of  intelligenoe  and  of  a  due  sense  of  the  obligation 
of  an  oath,  and  the  judge  is  allowed  a  large  discretion.  10 
Am.  and  Eng.  Enc.  of  Law,  fill*. 

The  testimony  of  the  plaintifTs  wife,  to  the  effect  that 
her  husband  was  absent  most  of  the  time,  and  that  in  his 
absence  she  managed  the  hotel  for  him,  is  sufficient  proof 
of  her  agency  to  render  her  a  competent  witness.  Mitchell 
V.  Hughes,  24  111.  App.  30S.  See  also  Mabley  v.  Irwin  et 
al.,  1()  Brad.  302;  Poppers  v.  Miller,  14  Brad.  87j  Uohertson 
V.  Brost,  83  111.  110. 

Opinion  of  the  Court,  Lacey,  J. 

This  suit  was  commenced  by  appellae,  a  store  kee]x?r, 
originally  before  a  justice  of  the  peace,  to  recover  the 
amount  of  a  bill  of  goods  sold  to  the  appellant,  to  the  amount 
of  sr»2.  the  evidence  of  which  rested  in  book  account.  The 
case  was  tried  before  a  justice  of  the  peace,  and  .afterward 
appealed  to  the  Circuit  Court.    Before  the  commenceiiiont 
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of  the  suit  the  appellee's  store  building  and  book  of  accounts 
were  destroyed  bv  fire;  The  trial  resulted  in  a  veixlict  and 
judgment  against  appellant  for  ^53.60. 

There  are  several  causes  assigned  for  error  by  appellant : 
First.  The  improper  admission  of  evidence  by  the  court  in 
appellee's  favor.  Second.  The  improper  exclusion  of  the 
evidence  of  Lillie  McAmore,  a  competent  witness  offered  by 
appell-int.  Third.  That  the  <5ourt  gave  improj)er  instruc- 
tions on  the  part  of  appellee. 

We  think  all  these  points  are  well  taken.  First.  The 
witness,  the  wife  of  the  ai)pellce,  ilrs.  Sarah  Wiley,  was 
called,  and  allowed  to  testify  in  behalf  of  her  husband  as 
follows,  to  wit :  "  About  two  weeks  before  the  fire  I  bal- 
anced his  (appellant's)  account.  I  saw  his  account  was  $62 
and  some  cents."  This  evidence  was  given  against  the  ob- 
jection of  appellant,  who  at  the  time  took  an  exception. 
The  substance  of  this  evidence  was  the  proving  the  contents 
of  appellee's  books  of  account  without  laying  the  proper 
foundation,  and  in  proving  the  footings  which  were  no  part 
of  the  original  entries.  It  would  be  improper,  also,  to  in- 
troduce the  contents  of  appellee's  books  of  account  without 
making  the  preliminary  proof  of  the  facts  required  by  stat- 
ute. Sec.  3,  Chap.  51,  K.  S. 

The  evidence  of  Lillie  McAmore,  who  was  a  bright  girl, 
of  the  age  of  thirteen  years,  was  excluded,  on  the  grounds 
that  she  did  not  understand  the  nature  of  an  oath.  She 
was  examined  on  her  voir  dire  and  testified,  among  other 
things,  that  she  knew  it  would  not  be  right  to  toll  a  lie,  and 
the  court,  on  its  own  motion,  instructed  her  as  to  the  nature 
of  an  oath,  and  told  her  that  if  she  swore  to  that  which 

was  not  true  and  answered  the  attorneys  and  told  lies,  she 

I.'  ' 

would  be  punished  and  might  be  sent  to  jail;  and  thj^t  it 
was  wrong  to  swear  to  that  which  was  not  true.  In  answer 
to  the  question  of  the  court  she  stated  that  she  understood 
it.  We  think  this  witness  understood,  after  the  instruc- 
tions of  the  court,  the  substantial  nature  of  an  oath.  She 
understood  that  pains  and  penalties  were  attached  to  the 
crime  of  perjury,  and  seemed  to  have  the  moral  perception 
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expected  of  a  girl  of  her  age.  No  religious  test  is  now 
required  to  qualify  a  person  to  bfe  a  witness,  under  the  pres- 
ent constitution  of  this  State.  Hronek  v.  The  People,  134 
111.  139.  The  question  of  the  girl's  intelligence  went  more 
to  her  credibility  than  to  her  competency  as  a  witness. 

The  jury  might  take  the  fact  of  her  intelligence,  or  want 
of  it,  into  consideration  in  determining  the  weight  to  be 
given  to  her  evidence.  Many  intelligent  persons  would 
probably  fail,  upon  examination,  to  give  a  correct  definition 
of  the  nature  of  an  oath,  as  defined  bv  Webster,  and  yet 
those  persons  be  perfectly  competent  witnesses.  We  there- 
fore think  the  proposed  witness  should  have  been  permitted 
to  testify. 

We  now  come  to  the  question  of  appellee's  instructions. 
Instruction  number  four,  or  the  latter  part  of  it,  in  telling 
the  jury  where  the  burden  of  proof  rested,  reads  as  follows : 
*'  And  if  you  believe,  from  the  evidence  in  this  case,  that 
the  defendant  claims  to  have  paid  the  plaintiff  for  the 
goods  in  question  in  this  case,  or  to  have  paid  for  them;  and 
if  you  further  believe,  from  the  evidence,  that  the  defend- 
ant has  failed  to  prove  such  payments,  by  the  preponder- 
ance of  the  greater  weight  of  evidence,  then  you  should 
find  in  favor  of  the  plaintiff  and  assess  his  damages  against 
the  defendant,  whatever  sum  the  evidence  warrants." 

This  instruction  required  the  jury  to  find  against  aj)])el- 
lant  at  all  events,  if  he  fails  to  prove  payments.  The 
amount,  however,  is  limited  by  the  instruction  to  "-what 
the  evidence  warrants,"  thus  casting  the  burden  of  pro<:)f 
upon  the  defendant,  making  his  lack  of  proof  supply  the 
preponderance  of  the  evidence  the  law  requires  of  the  plaint- 
iff, and  gives  him  a  verdict,  without  proof,  if  the  jury 
obeved  the  instruction.  This  instruction  was  evidently 
erroneous. 

There  are  numerous  points  raised  in  this  case  by  counsel 
for  appellant,  many  of  them  of  a  trivial  character,  not  neces- 
sary to  notice.  We  express  no  opinion  as  to  the  weight  of 
the  evidence.  For  the  reasons  above  given,  the  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded. 
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O'Connor  t.  The  Tillage  of  Shabbona. 

1.  Appellate  Courts — Practice  in  Reviewing  Cases. — ^The  Appellate 
Courts  exercise  appellate  jurisdiction  only,  and  this  consists  in  reviewing 
cases  as  they  appear  in  the  trial  court,  and  not  in  trying  them  de  novo. 
If  tho  parties  are  allowed  to  stipulate  as  to  facts  not  appearing  to  the 
trial  court,  it  would  make  the  hearing  in  the  Appellate  Court  a  trial  de 
notK}f  instead  of  a  review  of  what  was  acted  upon  in  the  trial  court. 

2.  Appellate  Courts — Practice  in  Hearing  Cases. — In  a  suit  for  the 
violation  of  an  ordinance,  brought  to  the  Appellate  Court  by  appeal,  a 
stipulation  was  filed  by  the  party  that  a  certain  paper  offered  was  the 
"  original  ordinance  passed  by  the  board  of  trustees."  Under  this  stipu- 
lation the  paper  was  presented  to  tlie  Appellate  Court  for  consideration. 
It  teas  held,  that  every  fact  which  could  rightly  influence  the  action  of 
the  trial  court  must  be  brought  to  its  attention,  if  it  is  to  have  any 
weight  in  reviewing  cases  brought  from  the  trial  court  to  the  Appellate 
Court.    The  stipulation  was  not  noticed. 

8.  Appellate  Courts — A  Rule  of  Practice. — The  rule  tliat  parties  can 
not  make  a  new  case  in  the  Appellate  Court  applies  to  the  law  as  well 
as  to  the  facts,  so  an  objection  not  made  in  the  trial  court  can  not  be  con- 
sidered. 

Memorandnm. — Suit  for  a  violation  of  an  ordinance.  Appeal  from 
the  Circuit  Court  of  De  Kalb  County;  the  Hon.  Charles  Kellum,  Judge, 
presiding.  *  Heard  in  this  court  at  the  December  term,  1892,  and 
affirmed.    Opmion  filed  May  25,  1893.  ♦ 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

O'Brien  &  O'Erien,  attorneys  for  appellant. 

Jones  &  Rogers,  attorneys  for  appellee. 

Opinion  of  the  Court,  Cartwright,  P.  J. 

Appellant  was  found  guilty  of  violating  an  ordinance  of 
the  village  of  Shabbona,  prohibiting  the  sale  of  intoxicating 
liquor,  and  judgment  was  rendered  against  him  for  $70, 
fine  and  costs.  The  only  point  presented  to  this  court  in  his 
behalf  is,  that  the  record  does  not  show  proof  of  the  passage 
and  publication  of  the  ordinance. 

On  the  trial,  a  paper  purporting  to  be  an  ordinance  of  the 
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village  of  Shabbona,  with  a  certificate  of  the  clerk  of  said 
village  annexed  thereto,  under  the  corporate  seal,  certifying 
to  the  passage  and  publication  thereof,  and  showing  the 
d'dte  and  manner  of  passage  and  publication,  was  offered  in 
evidence,  and  was  objected  to  generally  as  incomj>etent  evi- 
dence, but  no  specific  ground  of  objection  was  pointed  out. 
The  objection  was  overruled.  It  is  now  sought  to  be  made 
a  basis  for  the  objection  so  interposed  in  the  trial  court, 
that  the  ordinance  offered  was  the  original  ordinance  passed 
b}''  the  board  of  trustees,  and  that  the  signature  of  the  pres-  * 
ident  to  such  ordinance  is  type-written,  or  printed.  It  is 
claimed  that  the  statute  only  authorizes  the  clerk  to  certify 
to  a  copy  of  an  ordinance. 

A  stipulation  has  been  filed  in  this  court  by  the  parties, 
that  the  paper  offered  was  the  genuine,  original  oixlinanee 
passed  by  the  board  of  trustees.  This  court  exercises  appel- 
late jurisdiction  only,  and  this  consists  in  reviewing  cases 
as  they  appear  in  the  trial  court,  and  not  in  trying  them 
de  710V0.  If  the  parties  might  stipulate  as  to  facts  not  ap- 
pearing to  the  trial  court,  it  would  make  the  hearing  in  this 
court  a  trial  de  novo^  instead  of  a  review  of  what  was  acted 
upon  in  the  trial  court.  Every  fact  which  could  right- 
fully influence  the  action  of  the  trial  judge  must  be  brought 
to  his  attention  if  it  is  to  have  any  weight  in  reviewing  the 
case  here.  The  stipulation  of  the  parties  will  therefore  not 
be  noticed. 

The  paper  offered  in  evidence  is  sent  here  as  a  part  of  the 
record,  and  there  is  nothing  about  it  to  indicate  that  it  is  the 
original.  It  looks  like  a  printed  copy,  wnth  the  memoran- 
dum of  passage  and  approval,  and  the  signatures  of  the  pres- 
ident and  clerk  all  printed  on  the  ordinary  kind  of  paper 
used  in  printing  newspapers.  But  whether  it  is  the  original, 
or  a  copy,  or  w^hether  the  president  wrote  his  name  or 
printed  it,  the  objection,  if  tenable,  under  any  circumstances, 
can  not  be  considered  in  this  court  because  not  made  in  the 
trial  court.  The  rule  that  parties  can  not  make  a  new  case 
in  this  court,  applies  to  the  law  as  well  as  the  facts.  After 
a  trial  a  party  may,  by  reflection  and  research,  discover  and 
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bring  to  the  attention  of  an  appellate  court  an  objection  that 
never  occurred  to  him  on  the  trial.  Or  he  may  be  aware  of 
an  objection  and  conceal  it  from  the  court  and  opposite  party 
for  the  purpose  of  an  appeal  in  case  of  defeat.  A  trial  court 
is  not  to  be  burdened  with  the  duty  of  searching  for  objec- 
tions which  a  party  can  not  discover  or  may  see  fit  to  con- 
ceal. Proof  of  the  ordinance  was  material  and  relevant,  and 
an  objection  to  the  mode  of  proving  it,  should  have  been 
made  in  such  a  way  as  to  enable  the  trial  judge  to  under- 
stand the  precise  question  upon  which  apfwllant  required  a 
ruling.  This  was  not  done,  and  it  would  be  a  manifest  wrong 
to  allow  it  to  be  done  now  in  a  review  of  the  ruling,  which 
must  be  confined  to  those  things  which  were  made  to  appear 
to  the  trial  judge. 

Again,  the  objection  should  have  been  stated  so  as  to  enable 
appellee  to  obviate  it.  There  were  several  methods  o]X3n  to 
appellee  for  proving  the  ordinance,  and  upon  an  objection 
being  made  to  one  mode,  it  might  have  chosen  to  adopt 
another.  In  fact,  the  ordinance  was  subsequently  proven 
in  a  different  mode.  The  objection  made  in  this  court  can 
not  be  raised  here  for  the  first  time.  The  law,  as  stated 
above,  is  settled  by  the  following  cases :  Swift  v.  Whitney, 
20  111.  144;  Buntain  v.  Bailey,  27  111.  409;  Harmon  v.  Thorn- 
ton, 2  Scam.  351;  Graham  v.  Anderson,  42  111.  514;  Potter 
V.  Potter,  41  111.  80;  Howell  v.  Edmonds,  47  111.  79;  Moser  v. 
Kreigh,  49  111.  84.     The  judgment  will  be  affirmed. 


Looney  t.  The  City  of  Joliet. 


"49"  (181 1 
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1.  Notice — Cities  and  Villagen — Negligence — Notice  to  Policeman. —  -tr — ^,j., 
Where  the  police  of  a  city  are  charged  with  the  duty  of  entering  in  a  ©xiO  ^428 
record,  kept  at  the  police  station,  all  defects  found  by  them  in  sidewalks 
upon  their  beats,  and  are  in  the  habit  of  doing  so  as  a  part  of  their 
duties  to  the  city,  it  itae  heldy  that  notice  to  one  of  their  number  of  a 
defect  in  a  sidewalk  is  notice  to  the  city,  and  the  fact  that  such  officer 
is  a  policeman  will  not  affect  the  question. 

2.  Notice — Defective  Sidewalks, — Notice  of  the  condition  of  a  side- 
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walk  to  an  officer  or  agent  of  the  city,  not  charged  with  any  duty  re- 
specting it,  and  who  is  not  the  representative  of  the  city  concerning  any 
matter  of  that  kind,  will  not  constitute  actual  notice  to  the  city:  but  if 
the  officer  receiving  the  notice  is  charged  with  a  duty  to  act  concerning 
the  defect,  and  to  set  in  motion  the  agencies  for  its  repair,  notice  to  him 
is  notice  to  the  city. 

3.  Cities  and  Villages — Defective  SideiPaUcs^Notice  to  Pulicemen. — 
If  the  policemen  of  a  city  are  charged  with  the  duty  of  reporting  defects 
in  sidewalks,  or  if  they  have  been  in  the  habit  of  doing  so  by  the  direc- 
tion or  with  tlie  knowledge  and  approval  of  the  officers  having  general 
charge  of  the  affairs  of  the  city,  then  a  notice  of  such  a  defect  to  one  of 
thsir  number  would  be  notice  to  the  city. 

4.  Cities  and  Villages— Standard  of  Diligence  in  Regard  to  Defects  in 
Sidewalks, — The  standard  of  diligence  and  care  to  be  expected  of  a  city 
or  village  in  the  inspection  of  its  sidewalks,  is  not  the  same  as  that  to  be 
exp3ctv?d  from  a  casual  passer-by.  Persons  passing  over  walks  with  the 
duty  of  observing  ordinary  care  for  their  own  safety  are  held  to  have 
exercised  such  care,  although  not  perceiving  such  defect,  while  a  city  or 
village  is  considered  negligent  in  not  discovering  it. 

Memorandam.-^Action  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Will  County;  the  Hon.  George  W.  Stipp,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1898.  Opinion  filed  December  12, 
180a. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Plaintiff's  Brief,  J.  L.  O'Donnell,  Attorxey. 

Kotice  to  a  patrolman  is  notice  to  oitj'^,  of  a  defect  in  a 
public  sidewalk.  Twogood  v.  N.  Y.,  6  N.  E.  Rep.  275 ; 
llechberg  v.  The  Mayor  of  ?f .  T.,  34  American  Eepts.  657; 
Fortin  v.  East  Hampton,  145  Mass.  196 ;  Donaldson  v.  Bos- 
ton, 82  Mass.  508 ;  City  of  Chicago  y.  Hoy,  75  111.  530. 

If  a  careful  inspection  of  the  sidewalk,  by  a  person 
charged  with  the  duty  of  inspecting  the  same,  would  have 
disclosed  the  defect,  then  the  city  will  be  held  to  have  had 
implied  notice.  Rapho  v.  Moore,  68  Pa.  St.  404;  City  of 
Joliet  V.  Walker,  7  Brad.  270. 

Notice  to  a  councilman  is  notice  to  the  city,  of  a  defect  in 
a  street,  where  a  councilman  is  not  charged  especially  with 
the  duty  of  repairing  tlje  same.  Logansport  v.  Justice,  74 
Ind.  378 ;  Carton  v.  Monticello  (la.),  26  N.  W.  Rep.  129. 

If  a  city  assumes  to  act  in  any  of  its  departments  by  cer- 
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tain  parties,  and  imposes  certain  duties  upon  them,  it  can 
not  raise  the  question  of  the  power  of  such  parties  within 
the  scope  of  such  duty.     N.  Y.  v.  Sheffield,  4  AVall.  189. 

Notice  to  a  patrolman  is  notice  #  the  city,  when  such 
policeman  is  charged  with  a  duty  concerning  the  subject  of 
such  notice.  2  Shearman  &  Redfield  on  Negligence,  p.  77^ 
Sec.  368. 

Defendant's  Brief,  John  W.  D'Arct,  Attorney. 

Before  a  municipal  corporation  can  be  held  liable  for 
damages  resulting  from  a  defective  sidewalk,  there  must  be 
actual  notice  to  the  corporation  of  the  defect,  or  it  must 
have  existed  a  sufficient  length  of  time  to  have  enabled  the 
corporation,  by  the  exercise  of  reasonable  diligence,  to  dis- 
cover it,  and  remedy  the  defect.  Dillon  on  Municipal  Cor- 
porations, Sec.  790;  Chicago  v.  Murphy,  84  111.  224;  Town  of 
Grayville  v.  Whitaker,  85  111.  441;  Chicago  v.  Stearns,  105 
111.  554;  Joliet  v.  Walker,  7  Brad.  267. 

The  existence  of  the  defect  must  not  only  be  knoAvn,  but 
its  dangerous  character  must  be  visible  and  notorious,  to 
charge  the  city  with  presumptive  notice.  Chicago  v. 
McCarthy,  75  111.  602;  Dewey  v.  Detroit,  15  Mich.  312;  Chi- 
cago  V.  Murphy,  84  111.  224. 

Notice  to  policeman  is  not  notice  to  the  city.  Joliet  v. 
Seward,  86  111.  402;  Dillon  on  Municipal  Corporations,  Sec. 
773. 

Opinion  of  the  Court,  Cartwright,  J. 

Plaintiff  in  error  sued  defendant  in  error,  for  damages  sus- 
tained by  the  giving  way  of  a  broken  stone  in  a  sidewalk  on 
which  he  was  walking  over  a  cellar  excavated  in  the  street 
in  front  of  and  in  connection  with  a  building,  whereby  he 
fell  into  the  excavation  and  was  injured.  lie  was  defeated 
on  a  trial  of  the  case,  and  judgment  was  rendered  against 
him  for  costs,  which  judgment  he  seeks  to  reverse. 

It  appears  from  the  evidence  that  the  walk  was  ten  or 
twelve  feet  wide,  and  was  one  of  the  most  public  thorough- 
fares in  the  city.    It  w^as  composed  of  stone  flagging  laid 
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across  tlie  walk,  and  had  been  placed  there  many  years  apo. 
The  stone  in  question  rested  on  an  outer  wall  next  the  road- 
way and  a  center  wall,  and  extended  toward  the  building 
without  any  support^  beyond  the  center  wall,  to  within 
about  two  feet  of  the  building,  where  it  was  met  by  an  iron 
grating  extending  to  the  building.  At  the  time  of  the  acci- 
dent, which  occurred  in  the  evening,  and  without  fault  of  the 
plaintiff,  the  stone  was  cracked  diagonally,  the  crack  follow- 
ing an  old  seam  in  the  stone,  and  w<as  insecure.  The  only 
question  of  fact  in  the  case  was  whether  the  defendant  had 
notice  of  the  condition  of  the  stone,  either  actual  or  from  its 
existence  for  such  a  length  of  time  that  the  defendant,  by  the 
exercise  of  reasonable  care,  would  have  knowm  of  it.  The 
evidence  upon  the  controverted  question  was  that  defendant 
had  a  superintendent  of  streets  who  was  not  aware  of  the 
defect  in  the  stone,  but  a  policeman  had  noticed  it  two  or 
three  davs  before  th0  accident,  and  found  that  it  was  cracked 
and  yielded  under  his  feet.  The  superint<)ndent  of  streets 
was  accustomed  to  examine  walks  mainly  by  drivino:  about 
the  city  and  looking  at  them  in  passing,  and  he  also  obtained 
reports  by  means  of  a  record  kept  at  the  police  station,  in 
which  policemen  were  required  to  enter  defects  in  sidewalks 
found  by  them  on  their  beats.  This  method  of  ascertaining 
defects  had  been  adopted  by  the  superintondent  of  streets,  and 
had  been  in  use  for  some  time.  It  was  a  part  of  the  duties  of 
the  patrolmen,  enjoined  upon  them  by  the  chief  of  police,  to 
make  such  reports,  and  it  was  their  practice  to  do  so.  The 
]K)licoman  who  noticed  the  condition  of  the  stone  did  not 
make  any  entry  of  the  defect,  as  the  rule  required  him  to  do. 
On  the  evening  of  the  accident,  and  two  hours  or  more 
before  it  occurred,  the  attention  of  the  night  captain  of  police 
was  called  to  the  unsafe  condition  of  the  stone,  and  he 
examined  it.  Several  persons  who  were  accustomed  to  pass 
over  the  walk  frequently  had  not  noticed  anything  wrong 
with  it  before  the  accident. 

Upon  the  question  of  actual  notice,  the  court  instructed 
the  jury  that  notice  to  a  policeman,  or  to  the  night  captain 
of  police,  of  the  defective  or  unsafe  condition  of  the  side- 
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walk  in  question  was  not  sufficient  to  charge  the  city  with 
actual  knowledge  of  such  condition;  and  in  other  instruc- 
tions the  jury  were  told  that  actual  notice  must  be  to  the 
proi^erly  constituted  officeraof  the  city  having  charge  of  the 
streets  and  sidewalks. 

We  do  not  doubt  that  notice  of  the  condition  of  the  stone 
to  an  officer  or  agent  of  the  city  not  charged  with  any  duty 
respecting  it,  and  who  was  not  the  representative  of  the 
city  concerning  any  matter  of  that  kind,  would  not  con- 
stitute actual  notice  to  the  city;  but  if  the  officer  receiving 
the  notice  was  charged  with  a  duty  to  act  concerning  the 
defect,  and  to  set  in  motion  the  agencies  for  its  repair,  we 
do  not  think  that  the  fact  of  his  beinff  also  a  policeman, 
would  affect  the  question  of  notice.  The  same  person  may 
be  authorized  to  perform  duties  in  different  departments  «on 
behalf  of  a  city,  and  no  reason  occurs  to  us  why  a  city  may 
not  authorize  and  direct  police  officers  to  inspect  sidewalks 
and  report  defects  to  be  repaired.  The  evidence  tended  to 
prove  that  the  policemen  of  the  city  had  been  directed  to 
perform,  and  had  been  in  the  habit  of  performing,  as  a  part 
of  their  duties  to  the  city,  the  reporting  of  such  defects 
under  circumstances  and  in  a  way  implying  notice  to  the 
general  officers  of  the  city  that  they  were  acting  for  the  city 
in  that  department.  The  record  seems  to  have  been  pub- 
licly kept  at  the  police  station.  In  the  case  of  City  of  Chi- 
cago V.  Hoy,  75  111.  530,  notice  to  a  policeman  of  an  obstruc- 
tion in  the  street  consisting  of  a  dead  horse,  was  held  to  be 
notice  to  the  city  where  it  was  made  the  duty  of  the  police 
to  report  and  enter  in  a  book  in  the  police  station  all  animals 
found  dead  by  them.  We  think  that  the  jury  were  incor- 
rectly instructed  on  that  question,  and  that  it  was  not  neces- 
sary that  a  policeman  shouUl  be  formally  constituted  or 
entitled  as  an  officer  of  the  street  department  in  order  to 
receive  notice  of  a  matter  within  the  scope  of  his  duties.  If 
the  police  were  charged  with  the  duty  which  they  had  been 
performing  with  respect  to  sidewalks  by  the  direction,  or 
with  the  knowledge  and  approval  of  those  having  general 
charge  of  the  affairs  of  the  city,  we  think  that  notice  to  one 
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of  their  number  would  te  notice  to  the  eitv.  Otherwise  a 
j)erson  might  perfonn  all  the  duties  of  an  officer,  and  l>e  a 
de  facto  officer,  and  yet  be  incapable  of  receiving  notice. 

The  first  and  third  instructions  for  defendant  were  also 
objectionable.  The  first  was  argumentative  and  both  gave 
the  jury  to  understand  that  the  standard  of  care  exacted  of 
the  defendant  in  the  inspection  of  its  sidewalks,  was  the 
same  as  that  to  be  exjiected  of  the  casual  passer  by.  The 
standard  of  diligence  is  not  the  same,  and  the  diffei'ence  is 
constantly  recognized  in  the  adjudged  cases,  where  ]>ersons 
passing  over  walks  with  the  duty  of  observing  ordinary  care 
for  their  own  safety,  are  held  to  have  exercised  such  care 
although  not  perceiving  a  defect,  while  the  municipal  cor- 
poration is  considered  negligent  in  not  discovering  it.  It 
can  not  be  said,  as  a  matter  of  law,  that  those  charged  with 
a  duty  for  the  safety  of  the  public  have  discharged  that  duty 
by  exercising  the  care  to  be  expected  of  those  having  no 
such  duty. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Helmiith  et  aL  r.  Bell  et  ah 

1.  Parties  Litigant— Minora  by  Their  Next  Friend  or  Gitnrdian.— 
The  objection  that  the  suit  was  improperly  brought  by  minors  in  not 
suing  by  their  next  friend  or  guardian,  can  not  be  taken  advantage  of 
for  the  first  time  in  the  Appellate  Court.  The  objection  Bhould  have 
been  raised  in  the  court  below  before  the  trial. 

2.  Bill  of  Exceptions — Inference  from  its  Absence. — In  the  absence  of 
a  bill  of  exceptions  everything  depending  upon  the  evidence  is  inferred 
in  favor  of  the  verdict. 

3.  Verdicts. — In  a  suit  brought  under  the  Dram  Shop  Act,  the  jury 
returned  the  following  verdict:  "We  find  the  defendants  guilty,  as 
charged  in  the  declaration,  and  sussess  plaintiflTs  damages  at  $5,000: 
$1,500  to  Sarah  Bell  and  $700  each  to  Lucinda  BeU,  Hugh  Bell,  Manr 
Bell,  Sarah  Bell  and  John  BelL  It  was  held,  no  objet^tion  having  been 
taken  to  it  in  the  trial  court,  that  the  form  of  the  verdict  was  not  inju- 
rious to  the  defendants;  it  was  in  the  gross  sum  of  $5,000,  and  tiie  find- 
ing of  the  jury  as  to  how  it  should  be  distributed  between  the  plaintiffs 
did  not  concern  the  defendants. 
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4.  Parties — Misjoinder  of  Plaintiffs, — A  misjoinder  of  parties  plaint- 
iff should  be  taken  advantage  of  by  demurrer,  plea  in  abatement,  or  at 
least  by  a  motion  in  arrest  of  judgment  in  the  trial  court.  It  comes  too 
late  when  made  for  the  first  time  upon  error  in  the  Appellate  Court 

5.  Dram  Shops— Parties  in  Action  fi/r  Damages, — It  seems  that 
under  Sec  9  of  the  Dram  Shop  Act.  allowing  a  joint  or  several  action 
to  be  brought,  the  person  or  persons  entitled  to  the  action  may  sue 
jointly.  The  fact,  whether  they  can  or  not,  is  a  mere  technicality  of  law, 
and  should  be  taken  advantage  of,  if  at  all,  in  apt  time.  Where  all  join, 
a  multiplicity  of  suit  is  avoided  and  no  damage  done  to  the  defendants, 
because  in  the  distribution  of  the  property  among  the  plaintififs,  the 
defendant  is  an  indifferent  party. 

6.  Parties — Actions  Under  the  Dram  Shop  Act. — An  action  under 
Sec.  9  of  Chap.  43,  R.  S.,  commonly  called  the  Dram  Shop  Act,  was 
brought  against  two  defendants  jointly.  The  declaration  charged  one 
of  the  defendants  with  the  sale  of  the  liquors  in  question,  and  in  order 
to  fix  the  liability  of  the  other,  it  was  charged  that  the  building  in 
which  the  liquors  were  sold  was  the  joint  property  of  both,  and  jointly 
occupied  by  them,  and  that  both  knowingly  permitted  the  premises  so 
occupied  by  them  to  be  used  and  occupied  for  the  sale  of  intoxicating 
liquors  therein.     It  was  held,  that  the  declaration  was  good  as  to  both, 

7.  Bill  of  Exceptions— Its  Office, — In  case  there  is  no  bill  of  exceptions 
the  Appellate  Court  can  not  inquire  as  to  the  evidence,  or  the  ruling  in 
refusing  a  motion  for  a  new  trial. 

Memorandnm. — Action  in  case  under  the  Dram  Shop  Act.  Plea  of 
not  guilty.  Judgment  for  plaintiffs.  Ehror  by  the  defendant  to  the 
City  Court  of  Aurora;  the  Hon.  James  Shaw,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1893,  and  affirmed.  Opinion  filed  De- 
cember 12,  1893. 

Statement  op  the  Case. 

This  is  an  action  in  case  under  chapter  43,  R.  S.,  com- 
monly called  the  Dram  Shop  Act,  by  Sarah  Bell,  a  widow,  and 
her  five  minor  children,  who  were  joined  with  her  as  co- 
plaintiffs  to  recover  damages.  Arthur  Bell,  the  husband 
and  father,  was  accidentally  drowned,  and  the  plaintiffs 
charged  that  his  death  was  caused  by  liquor  sold  him  by 
the  defendant  Jacob  Helmuth,  the  other  defendant,  Alber- 
tina  Helmuth,  being  charged  as  the  owner  of  the  premises. 
A  trial  was  had,  which  resulted  in  a  verdict  against  the 
defendants,  and  judgment  rendered  thereon.  The  defend- 
ants bring  the  case  to  this  court  upon  a  writ  of  error. 
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Plaintiffs'   Brief,  Little   &   Avery   and  Alshuler  & 

Murphy,  Attorneys. 

In  the  States  of  Ohio  and  Indiana,  whose  statutes  in  this 
reirard  are  like  our  own,  the  courts  have  held  that  the  tenu 
"  jointly  or  severally,"  as  used  in  the  statute  applied  to  the 
defendant,  and  authorized  the  bringing  of  one  suit  against 
any  number  of  persons  contributing  to  the  injury  or  intoxi- 
cation. Rantz  v.  Barnes,  40  O.  St.  45;  Davis  v.  Justice,  31 
O.  St.  369;  Barnaby  v.  Wood,  50  Ind.  407;  English  v.  Beanl, 
51  Ind.  4S9;  Baker  v.  IMcCoy,  58  Ind.  220;  Delfel  v.  Hanson 
et  al.,  2  Wash.  194,  2G  Pac.  Rep.  220;  Durein  et  al.  v.  Pon- 
tious,  34  Kan.  353. 

If  a  misjoinder  of  parties  plaintiff  appear  from  the  face 
of  the  plaintiffs'  pleadings,  the  defendant  may  bring  error, 
as  has  here  been  done.  Saunders  on  PL  and  Ev.,  11,  tit.  Mis- 
joinder, citing  2  Saun.  115-llt);  Cook  v.  Bachelor,  3  B.  i 
P.  150;  1  Roll.  Ab.,  31  PL;  Vaux  v.  Stewart,  Sty.  156;  Sands 
V.  Childs,  3  Lev.  352. 


Defendants'  Brief,  B.  F.  IIerrington,  Attorney. 

In  the  absence  of  a  bill  of  exceptions,  ever3^thing  is  to  be 
presumed  in  favor  of  the  action  of  the  court  below.  Smith 
V.  Gilman,  38  111.  A  pp.  393.  Where  there  is  no  bill  of  excep- 
tions the  court  can  not  inquire  as  to  the  evidence  nor  ruling 
in  refusing  a  motion  for  a  new  triaL  KnoH  v.  Swannell, 
91  IlL  25. 

Objection  to  form  of  the  verdict  must  be  made  in  the 
court  below.  Moss  v.  Village  of  Oakland,  88  IlL  109;  Knowl- 
ton  V.  Fritz,  5  Brad.  217. 

It  can  not  be  made  for  first  time  in  Appellate  Court. 
Schlencker  v.  Risley,  3  Scam.  483;  State  Bank  v.  Batty,  4 
Scam.  200;  Parmelee  v.  Smith,  21  IlL  623;  Davis  v.  The 
People,  50  IlL  199. 

Surplusage  will  not  vitiate  a  verdict.  Armstrong  v.  People, 
37  IlL  459. 

Informality  should  not  vitiate,  where  the  verdict  does  sub- 
stantial justice,  and  the  party  against  whom  it  is  rendered 
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shows  no  merits.    Bates  v.  Williams,  43  IlL  494;  James  v. 
Morey,  44  IlL  352. 

A  widow  and  her  children,  constituting  one  family,  may 
join  in  an  action  for  loss  of  means  of  support  caused  by  the 
intoxication  of  the  husband  and  father,  against  those  who 
sold  him  the  liquor.  Jones  v.  Bates,  26  !Neb.  693j  Kerkow 
V.  Bauer,  15  Neb.  150, 

Opinion  of  the  Court,  Lacey,  J. 

This  was  an  action  in  case  brought  by  the  defendants  in 
error,  Sarah  Bell,  the  wife  of  Arthur  Bell,  deceased,  Lu- 
cinda  E.  Bell,  Hugh  Bell,  Mary  Bell,  Sarah  Bell,  and  Jane 
A.  Bell,  the  minor  children  of  the  said  Sarah  Bell  and  Ar- 
thur Bell,  deceased,  in  the  Circuit  Court  of  Kendall  County, 
against  the  plaintiffs  in  error,  Jacob  Helmuth  and  Alber- 
tina  Helmuth,  afterward  removed  by  change  of  venue  to 
the  Citv  Court  of  Aurora,  Kane  County,  where  it  was 
tried,  resulting  in  a  verdict  of  $5,000  against  the  defend- 
ants, upon  which  judgment  was  rendered  by  the  court.  From 
such  judgment  this  writ  of  error  is  sued  out.  The  action 
was  brought  under  the  Dram  Shop  Act.  The  declaration 
containing  seven  counts,  six  of  the  counts  charge  Jacob 
Helmuth  of  being  engaged  in  the  retail  traffic  in  intoxi- 
cating liquors  in  the  village  of  Yorkville  and  on  the  1 6th 
day  of  May,  1890,  sold,  gave  and  furnished  to  the  deceased, 
Arthur  Bell,  and  thereby  causing  the  said  Bell  to  become  so 
intoxicated  that  he  was  cast  out  of  a  boat  in  which  he  was 
riding  on  Fox  river  by  reason  of  such  intoxication  and  was 
drowned;  and  also  in  some  of  the  counts  of  the  declaration 
charging  the  sales  of  the  intoxicating  liquors  to  have  been 
made  to  one  James  Wilcox,  who  became  intoxicated  and 
assumed  the  management  of  the  boat,  and  the  said  Arthur 
Bell,  who  was  also  then  in  and  upon  the  boat,  being  upon 
the  said  stream  of  water,  and  the  said  Wilcox  in  conse- 
quence of  such  intoxication  was  unable  to  manage  or  con- 
trol the  said  boat,  and  did  not  properly  manage  and  control 
it,  and  in  consequence  of  the  said  intoxication  caused  the 
said  boat  to  rock,  sway  and  tip  and  become  unmanageable, 
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and  as  a  consequence  the  said  Wilcox,  one  Frank  Griffith, 
who  was  also  on  the  boat,  and  the  deceased,  Bell,  were  all 
thrown  out  of  the  boat  and  were  drowned.  As  an  addition 
to  all  the  counts  of  the  declaration,  in  order  to  connect  Al- 
bertina  Helmuth  and  make  her  responsible  with  her  co- 
plaintiff  in  error,  it  is  charged  that  during  all  the  time  that 
Jacob  Helmuth  was  engaged  in  the  retail  traffic  of  intoxi- 
cating liquors  in  a  certain  building,  then  and  there  occupied 
and  owned  by  the  ])laintiffs  in  error,  situated  in  the  said  vil- 
lage of  Yorkville  and  known  as  the  City  Hotel,  describing 
it  as  on  a  certain  lot  in  the  village,  she  was  the  owner 
thereof  with  the  said  Jacob  Helmuth  and  with  him  occu- 
pied the  same,  and  during  the  time  they  so  owned  and  oc- 
cupied the  same  the  said  Jacob  Helmuth  gave  and  fumisheil 
the  intoxicating  liquors  that  caused  the  death  of  the  said 
Arthur  Bell  in  manner  as  charged  in  the  declaration,  and 
that  both  the  jiJain tiffs  in  error  knowingly  permitted  the 
premises  so  occupied  by  them  to  be  used  and  occupied  as 
aforesaid  for  the  sale  of  intoxicating  liquors  therein.  The 
suit  was  instituted  to  recover  damages  to  the  means  of  sup- 
port of  the  defendants  in  error  as  the  widow  and  children 
of  Arthur  Bell,  deceased,  who  were  left  by  the  death  of  tlie 
said  Arthur  Bell  without  any  means  of  support.  The  ver- 
dict of  the  jury  was  in  the  following  form,  to-wit :  "  We 
find  the  defendants  guilty  as  charged  in  the  declaration, 
and  assess  plaintiffs'  damages  at  the  sum  of  $5,000 — $1,5<X) 
to  Sarah  Bell,  and  $700  each  to  Lucinda  Bell,  Hugh  Bell 
IVIary  Bell,  Sarah  Bell  and  Jane  A.  Bell."  Motion  was 
made  by  plaintiffs  in  error  for  a  new  trial,  which  motion 
was  denied  and  exceptions  taken.  The  court  then  rendere<l 
judgment  upon  the  verdict  against  the  plaintiff  in  error  for 
$5,000,  and  ordered  that  sum  to  be  divided  between  the  de- 
fendants in  error  according  to  the  terms  of  the  verdict. 

The  defendants,  now  plaintiffs  in  error,  before  issue 
joined,  demurred  to  the  declaration,  which  demurrer  was 
overruled,  and  the  plaintiffs  in  error  pleaded  not  guilty.  The 
only  errors  assigned  in  this  court  are,  that  the  court  orretl 
in  overruling  the  demurrer  to  the  declaration  and  the 
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amended  declaration,  and  receiving  and  entering  the  ver- 
dict of  the  jury,  and  in  denying  the  motion  for  a  new  trial 
and  rendering  judgment  on  the  verdict,  and  that  the  ver- 
dict and  judgment  were  generally  erroneous.  There  was 
no  bill  of  exceptions  preserved  in  the  record.  It  is  com- 
plained in  the  first  place  by  counsel  for  plaintiffs  in  error, 
that  the  suit  was  improperly  brought  by  the  minors  in  not 
suing  by  their  next  friend  or  guardian.  This  objection 
comes  too  late;  such  fact  can  not  be  taken  advantage  of  the 
first  time  in  this  court.  It  should  have  been  done  in  the 
court  below  before  trial.  If  the  objection  ha^l  been  made 
in  apt  time,  a  next  friend  or  guardian  could  have  been 
appointed  by  the  court,  the  declaration  amended,  and  the  trial 
could  have  proceeded;  nothing  of  the  kind  was  done.  It  has 
been  decided  by  the  Supreme  Court  of  this  State,  that  an 
infant  may  sue  out  a  writ  of  error  in  his  own  name  and  his 
proceeding  in  his  own  name  can  not  be  taken  advantage  of 
after  the  opposite  party  has  joined  in  error.  McClay, 
Admr.,  et  al.  v.  Norris,  4  Gil.  370.  Again,  in  order  to  sus- 
tain a  verdict  we  would  presume  that  the  evidence  showed 
that  all  were  adults,' dependent  upon  the  deceased  for  su}> 
port,  and  that  the  evidence  sustained  such  claim.  The  dec- 
laration  averrino^  minoritv  was  not  a  material  matter  and 
may  have  been  disproved  on  the  trial.  In  the  absence  of  a 
bill  of  exceptions  everything  depending  ujK)n  the  evidence 
is  inferred  in  favor  of  the  verdict.  The  statute  provides 
(section  9  of  the  Dnim  Shop  Act,  chapter  43  R.  S.)  that "  all 
damages  recovered  by  a  minor  under  this  act  shall  be  paid 
either  to  such  minor  or  to  his  or  her  parent,  guardian  or 
next  friend  as  the  court  shall  so  direct."  So  that  the  plaint- 
iffs in  error  will  be  entirely  protected  by  the  order  of  the 
court  in  distributing  the  money. 

The  verdict  was  not  excepted  to  by  plaintiffs  in  error  on 
account  of  informality,  but  aside  to  there  being  no  exception 
to  the  verdict  at  the  time  it  was  brought  into  court,  the 
form  of  it  was  not  injurious  to  plaintiffs  in  error;  it  was  in, 
a  gross  sum  of  $5,000,  and  the  finding  by  the  jury  as  to  how 
this  sum  should  be  distributed  between  the  plaintiffs  below 
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did  not  concern  the  plaintiffs  in  error  in  the  least;  it  was  im- 
material to  them.  It  is  comj)lained  by  counsel  for  plaintiffs 
in  error  that  under  section  H  of  the  Dram  Shop  Act,  allowing 
a  joint  and  several  action  to  he  brought  refers  to  the  defend- 
ants alone  and  not  to  the  plaintiffs,  and  that  the  widow  and 
minor  children  can  not  join  in  the  siime  action,  and  the  cases 
of  Delfel  V.  Hampton  et  al.,  2  Wash.  Rep.  194,  20  Pac.  Rep. 
220,  and  Dumn  et  al.  v.  Pompius,  34  Kan.  350,  rendei'ed 
under  a  similar  statute,  holding  that  such  plaintiff  can 
not  be  joined,  are  cited. 

Without,  however,  deciding-  this  point,  we  think  this 
objection  comes  too  late.  A  misjoinder  of  parties  plaintiff 
should  be  tiiken  advantage  of  by  <lemurrer,  plea  in  abate- 
ment, or  at  least,  by  a  motion  in  arrest  of  judgment.  In 
this  case,  a  demurrer  was  interposed  to  the  declaration  and 
overruled  by  the  court,  which  prohibited  the  plaintiff  in 
error  from  moving  in  arrest  of  judgment.  This  was  expressly 
decided  in  the  case  of  C.  &  E.  I.  R.  R.  Co.  v.  Hines,  Adnix., 
132  111.  161.  We  think  also,  a  party  being  prohibited  from 
moving  in  arrest  of  judgment,  could  not  assign  for  error,  the 
misjoinder  of  parties  on  writ  of  error  to  the  Apjxillate 
Court.  In  this  case,  whether  or  not  the  plaintiffs,  could  sae 
jointly,  is  a  mere  technicality  of  law,  and  sliould  be  tiiken 
advantage  of,  if  at  all,  in  apt  time.  There  are  many  reasons 
why  the  plaintiffs  in  this  class  of  cases  should  be  allowed  to 
sue  jointly,  especially  the  wife  and  minor  children,  who  sue 
to  recover  loss  to  their  means  of  sup])ort,  they  each  having 
an  undoubted  cause  of  action.  If  all  should  join  in  a  suit, 
a  multiplicit}''  of  suits  would  be  avoided  and  no  damage  done 
to  the  defendants,  because  as  to  the  distribution  of  the 
money  among  the  plaintitrs,  the  defendant  is  an  indifferent 
party.  It  might  be,  if  the  declaration  were  so  defective  as 
not  to  sustain  a  cause  of  action,  that  advantage  could  be 
taken  of  it  on  a  writ  of  error  to  the  Appellate  Court,  even 
in  a  case  where  a  demuri*er  had  been  overruled  to  the  decla- 
ration, and  the  def euvlant  pleitdedover,  (C.  &  E.  I.  R.  R.  Co. 
V.  Hines,  8iipra,)h\it  that  is  not  this  case;  nothing  but  a  mis- 
joinder is  charged.    It  is  also  claimed  that  there  is  a  mis- 
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joinder  of  counts  in  the  d3claration,  as  the  plaintiff  in  error, 
Albertina  Ilelmuth,  Wiis  not  connected  with  Jacob  Helniuth 
by  proper  averment  in  some  of  them.  This,  also,  we  think, 
could  not  be  assigned  for  error  for  the  same  reason  as  given 
in  the  case  of  misjoinder  of  parties;  and  again  under  court 
practice  act,  if  any  counts  of  the  declaration  are  so  defect- 
ive as  not  to  support  the  judgment,  and  that  is  all  that  can 
be  said  of  any  of  the  counts,  the  court  may  disregard  the 
faultj'^  counts  and  render  judgment  thereon  for  the  plaintiffs. 
Chap.  110,  Sec.  58,  R.  S.  (Ilurd's,  J  891);  Smalley  v.  Edey,  19 
111.  211;  People  v.  Spring  Valley,  129111.  178;  C.&E.  I.  K. 
R.  Co.  V.  nines,  supra.  We  think,  however,  the  counts  were 
good  as  to  both  by  an  averment  connecting  Albertina  Hel- 
muth  with  the  liability  of  Jacob  Ilelmuth  as  charged  in  all 
counts. 

In  case  there  is  no  bill  of  exception,  this  court  can  not 
inquire  as  to  the  evidence  nor  ruling  in  refusing  a  motion 
for  a  new  trial.     Knott  v.  Swennel,  91  111.  25. 

Perceiving  no  errors  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 


Great  Western  Telegraph  Co.,  Use  of,  etc.,  r.  Halght. 

1.  Contracts  of  Subscription, — Upon  the  execution  of  a  contract  of 
subscription  for  stock,  mutual  rights  arise  between  the  subscribers  in 
their  relation  to  each  other,  by  reason  of  which  they  are  to  reap  the  ben- 
efits, or  sliare  the  burdens  of  the  enterprise. 

2.  Corporations — Subscription  of  Stock  for  the  Purpose  of  Enabling 
the  Corporation  to  Procure  Other  Subscriptions. — Where  a  person  sub- 
scribed to  the  capital  stock  of  an  incorporated  company  for  the  purpose 
of  giving  the  agent  for  the  company  a  start,  and  enabling  him  to  procure 
other  subscribers,  it  was  heldj  that  he  held  himself  out  as  a  stockholder, 
and  authorized  the  agent  to  so  represent  him,  and  that  he  could  not  law- 
fully withdraw  his  subscription  by  reason  of  an  agreed  arrangement 
which  he  had  with  the  agent  for  that  purpose. 

3.  Corporations — Liability  of  Stockholders — Canceled  Subscri2ytions, 
— The  defendant  signed  a  contract  of  subscription  for  100  shares  of  the 
capital  stock  of  the  corporation,  at  the  instance  of  the  agent  of  tlie  cor- 
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poration,  soliciting  subscriptions  for  the  purpose  of  enabling  the  agent 
to  obtain  other  8ul)8cription8  to  the  stock.  It  was  agreed  orally  between 
the  defendant  and  the  agent,  at  the  time,  that  he  should  have  the  privi- 
lege of  erasing  his  name  afterward,  if  he  did  not  want  the  stock.  After 
the  agent  had  procured  other  subscriptions  the  defendant  was  permittetl 
to  entse  his  subscription  according  to  the  agreement.  Some  years  after- 
ward, the  corporation  becoming  insolvent,  a  receiver  was  appointed,  and 
suit  was  brought  upon  tlie  sul)»criptions.  It  was  h^ld,  that  the  receiver 
was  entitled  to  recover  the  amoimt  of  the  subscriptions,  and  that  the 
arrangement  between  the  defendant  and  the  agent  was  in  law  a  fraud 
upon  the  other  subscribers. 

Memorandum. — Action  upon  a  contract  of  subscription.  Pleas: 
General  issue  sworn  to;  statute  limitations.  Appeal  from  the  Circuit 
Court  of  LaSalle  County;  the  Hon.  Charles  Blanchard.  Judge,  presid- 
ing. Hoard  in  this  court  at  the  May  term,  1893.  Opinion  filed  Decem- 
ber 12,  1893. 

Statement  of  the  Case. 

This  action  was  brought  to  recover  an  alleg^ed  subscription 
to  the  st(X3k  of  the  plaintiff,  being  100  shares,  and  accord- 
ing to  a  decree  of  assessment  rendered  July  10,  188(i,  by 
the  Circuit  Court  of  Cook  County,  Illinois,  in  the  ease  of 
Terwilliger  et  al.  v.  The  Great  Western  Telegraph  Co.  et  a.l., 
by  which  the  stockholders  of  the  plaintiff,  including  the 
defendant,  were  required  to  pay  to  it  the  sura  of  $8.75  ujwtt 
each  share  of  stock  held  by  them,  for  the  payment  of  the 
debts  of  the  plaintiff. 

Appellant's  Brief,  Thomas  J.  Sutherland  and  Lestee  II. 

Strawn,  Attorneys. 

Whether  the  subscription  had  been  given  to  lure  others, 
or  whether  the  defendant  had  an  agreement  with  the  agent 
to  withdraw  it  at  a  later  date,  or  whatever  else  he  may 
have  agreed  with  the  agent,  if  he  subscribed  the  contract, 
and  others  subscribed  after  him,  with  no  notice  that  his  sub- 
scription was  invalid  or  conditional,  he  is  bound,  according 
to  the  written  contract  he  signed,  and  subsequent  cancella- 
tion by  him  will  be  without  effect  on  his  liability.  This 
well-settled  principle  of  the  law  rests  upon  equitable  estop- 
pel.   No  man  in  court  shall  be  permitted  to  benefit  by  his 


Second  District — May  Term,  1893.         G35 

Great  Western  Telegraph  Co.  v.  Haight. 

own  wrongdoing.  Independent  of  any  alleged  agreement 
with  the  agent,  the  defendant  was  bound  to  know  that  oth- 
ers would  subscribe  after  him,  possibly  relying  upon  his 
name,  and  if  he  was  allowed  at  a  later  date  to  withdraw,  it 
would  amount  to  a  palpable  fraud  upon  them.  With  or 
mthout  an  agreement  with  the  agent  in  such  a  case,  the 
application  of  the  law  is  unchanged.  2  Beach  on  Priv. 
Corp.,  Sec.  638;  Jewett  v.  Railway  Co.,  34  Ohio  St.  601; 
White  Jits.  R.  Co.  v.  Eastman,  34  N.  II.  124;  Blodgett  v. 
Morrill,  20  Vt.  514;  Jackson  v.  Duchaire,  3  T.  R.  551;  Conn. 
&  Pass.  R.  R.  Co.  V.  Bailey,  24  Yt.  476;  East  Tenn.  &  Va. 
R.  R.  Co.  V.  Gammon,  5  Snecd  (Tenn.),  5(58;  Kennebec  & 
P.  R.  R.  Co.  V.  Waters,  34  Me.  309;  Chouteau  Ins.  Co.  v. 
Hoyd,  74  Mo.  286;  Martin  v.  Pen.  &  G.  R.  Co.  8  Fla.  382; 
Xew  Albany  &  S.  R.  R.  Co.  v.  Fields,  10  Ind.  187;  Ander- 
son V.  R.  R.  Co.,  12  Ind.  376;  Jewell  v.  Rock  River  Paper 
Co.,  101  111.  6&,  Miller  v.  Hanover  June.  &  Sus.  R.  R.  Co., 
«7  Pa.  St.  98. 

An  escrow  is  an  obligatory  writing,  delivered  by  the  party 
executing  it  to  a  third  person,  to  be  lield  by  him  until  the 
performance  of  a  specified  condition  by  the  [obligee,  or  the 
happening  of  a  certain  contingency,  and  thus  to  be  delivered 
by  the  depositary  to  the  obligee,  when  it  becomes  of  full 
force  and  effect.  6  Am.  and  Eng.  Enc.  of  Law,  857.  It 
must  be  delivered  to  a  stranger,  and  the  condition  men- 
tioned.   Raymond  v.  Smith,  5  Conn.  559. 

The  defense  of  want  of  consideration,  or  of  failure  of  con- 
sideration, must  be  interposed  on  the  part  of  defendant  by 
special  plea;  and  the  burden  of  its  support  at  the  trial  rests 
upon  him.  R.  S.  of  111.,  Chap.  98,  Sec.  9;  Wilson  v.  King, 
83  111.  236:  Goodwin  v.  Goodwin,  65  111.  498-9. 

Appellee's  Brief,  Mayo  «fe  Widmer,  Attorneys. 

The  criterion  of  the  liability  of  the  subscriber  is,  whether 
anything  has  been  done  by  which  the  corporation  could  be 
forced  to  receive  him  as  a  member.  Ang.  &  Ames  on  Corp., 
Sec.  527;  Carlisle  v.  Saginaw,  etc.,  R.  R.  Co.,  27  Mich.  318; 
:Nor.  Cent.  Mich.  R.  R.  Co.  v.  Eslow,  40  Mich.  222. 
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An  agent  who  solicits  subscriptions  may  hold  them  in 
escrow.  There  is  no  such  personal  identity  between  a  com- 
pany and  its  officers  as  to  prevent  or  preclude  a  delivery  to 
the  latter  as  an  escrow.  Cass  v.  Pittsburgh,  etc.,  R.  E.  Co.,  SO 
Pa.  St.  31;  So.  Life  Ins.  Co.  v.  Cole,  4  Fla.  359;  Bank  v. 
Bailhache,  65  Cal.  327. 

Opinion  of  the  Court,  CARTWRionT,  J. 

This  suit  was  brought  by  a])]3ellant  against  appellee  to 
recover  from  him  upon  an  alleged  subscription  for  one 
hundred  shares  of  stock  of  appellant.  The  declaration  set 
out  a  contract  of  subscription,  an  assessment  by  the  Circuit 
Court  of  Cook  County,  Illinois,  in  a  proceeding  in  that 
court,  agaiuGt  the  plaintiff,  of  $8.75  on  each  share  of  stock 
not  fully  paid  for,  and  a  demand  from  defendant  of  the 
amount  so  assessed  before  bringing  suit.  The  issues  upon 
which  the  case  was  tried  were  made  by  pleas  of  the  general 
issue,  sworn  to,  and  the  statute  of  limitations  of  sixteen 
yeai*s.  Plaintiff  proved  that  defendant  signed  a  contract  of 
subscription  for  one  hundred  shares  of  the  capital  stock  of 
plaintiff*,  contained  in  a  subscription  book  prepared  for  nu- 
merous subscriptions,  and  ruled  in  columns  for  names  and 
residences  of  subscribers,  dates  of  subscriptions  and  numbers 
of  shares,  and  delivered  the  same  to  the  agent  of  plaintiff 
soliciting  subscriptions.  The  subscription  appeared  to  have 
been  erased  with  pen  and  ink,  and  it  appeared  that  about 
two  weeks  after  the  subscription  was  made,  and  after  eight 
or  ten  other  ])ersons  had  subscribed  for  shares  in  the  same 
book,  following  such  subscription  of  defendant,  he  obtained 
from  the  agent  the  book  and  made  the  erasure.  The  book 
was  then  returned  to  the  agent  and  passed  to  plaintiff, 
where  it  remained  until  a  receiver  was  appointed,  who  took 
and  has  retained  possession  of  it.  The  court  permitted  de- 
fendant, against  the  objection  of  plaintiff,  to  testify  that 
the  agent  soliciting  subscri])tions  applied  to  defendant  to 
subscribe  for  stock,  and  after  urging  l;im  to  put  his  name 
down  so  that  the  agent  could  get  a  start  and  go  to  work  in 
that  town,  it  w^as  orally  agreed  that  defendant  should  have 
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the  privilege  of  afterward  erasing  his  name,  if  he  did  not 
want  the  stock,  and  that  the  erasure  was  made  in  pursuance 
of  such  agreement.  The  defendant  was  a  banker,  and  the 
influence  of  his  example  would  doubtless  be  great  in  obtain- 
ing other  subscriptions.  The  agent,  -while  procuring  sub- 
scriptions, made  the  bank  a  sort  of  headquarters,  and,  about 
the  time  of  defendant's  subscribing,  arranged  with  him  to 
act  as  agent  in  collecting  assessments  from  the  other  sul>- 
scribers,  which  he  afterward  did.  The  subscription  being 
offered  in  evidence,  together  with  the  decree  making  the 
assessment  and  the  demand,  the  court  excluded  the  sul> 
scription  and  assessment,  and  admitted  the  demand.  There- 
upon the  court  directed  the  jury  to  return  a  verdict  for  de- 
fendant, which  was  done,  and  judgment  was  entered 
against  plaintiff  for  costs. 

We  think  that  the  action  of  the  court  was  wrong.  Upon 
the  execution  of  contracts  of  subscription  for  stock  mutual 
rights  arise  between  the  subscribers  in  their  relation  to  each 
other,  by  virtue  of  which  they  are  to  reap  the  benefits  or 
share  the  burdens  of  the  enterprise.  By  his  subscription, 
made  for  the  purpose  of  giving  the  agent  a  start  and  ena- 
bling him  to  procure  othec  subscriptions,  the  defendant  held 
himself  out  as  a  stockholder,  and  authorized  the  agent  to 
so  represent  him.  The  burdens  of  other  stockholders 
would  be  increased  by  the  withdrawal  of  his  subscription, 
and  the  alleged  secret  arrangement  for  so  doing  was  a  fraud 
on  them,  of  which  defendant  could  not  be  permitted  to  avail 
himself. 

In  Melvin  v.  Lamar  Ins.  Co.,  80  111.  446,  where  there  was 
ian  agreement  for  such  a  withdrawal,  the  court  said  :  "  All 
subscriptions  are  presumably  upon  the  same  basis,  and  all 
shares  entitled  to  the  same  benefits,  and  subject  to  the  same 
burdens.  In  the  subscription  of  each  person,  every  other 
subscriber  has  a  direct  interest.  There  purported  here  to* 
have  been  a  large  amount  of  stock  taken,  whereas,  in  fact, 
there  was  really  no  stock  taken — the  issue  of  the  shares  to 
Cushman  and  Hardin  being  coupled  with  the  right  on  their 
part  to  surrender  them,  and  take  back  their  money.     Such 
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a  private  arrangement  with  an  individual  subscriber,  al- 
though it  may  not  be  intended,  is,  in  law,  a  fraud  upon 
the  other  subscribers,  and  such  agreement  will  be  disre- 
garded, and  the  party  be  held  bound  to  all  the  responsibil- 
ities of  a  bona  fi<U  subscriber.  This  is  the  doctrine,  as  we 
regard,  abundantly  established  by  judicial  decisions." 

The  court  there  cite  and  comment  on  the  cases  of  Blodgett 
V.  Morrill,  20  Vt.  509 ;  White  Mountain  R.  E.  Co.  v.  East- 
)nan,  34  X.  IL  124 ;  Robinson  v.  Pittsburgh  and  Connells- 
ville  R.  R.  Co.,  32  Penn.  St.  334;  Graff  v.  Pittsburgh  and 
Steubenvillo  R.  R.  Co.,  31  Penn.  St.  489;  Stanhope's  case, 
1  Law  Reports ;  1  Chancery  Appeals,  161 ;  Minor  v.  The 
Dank  of  Alexandria,  1  Pet.  65 ;  and  other  cases  Avhere  the 
same  doctrines  are  announced.  In  Jewell  v.  Rock  River 
Paper  Co.,  101  111.  57,  it  is  said  to  be  well  kno>\'n,  that  in 
becoming  a  party  to  a  stock  subscription  one  is  generally 
controlled,  in  a  large  degree,  by  the  character  of  those  who 
are,  or  who  are  expected  to  be  identified  with  it,  and  it  is 
liold,  that  any  artifice  or  trick,  tending  to  mislead  a  sub- 
scriber in  this  respect)  would  be  highly  reprehensible  in 
morals,  as  well  as  a  legal  fraud,  and  that  to  permit  a  sub- 
scriber to  be  exonerated  by  private  understandings  with  the 
subscription  agent,  would  be  to  sanction  a  palpable  fraud 
upon  creditors  and  other  stockholders.  In  Corwith  v. 
Culver,  69  111.  502,  it  was  held  that  a  secret  condition  at- 
tached to  a  subscription  would  be  a  fraud  upon  the  other 
subscribers,  and  the  subscription  should  be  enforced  without 
regard  to  it.  See  also  Foy  v.  Blackstone,  31  HL  638; 
G.  &  S.  W.  R.  R.  Co.  V.  Ennor,  116  lU.  55. 

The  subscription  of  the  defendant  was  unconditional  in 
its  terms,  and  there  was  no  notice  to  other  subscribers  that 
he  had  a  privilege  of  withdrawal.  Each  other  subscriber 
had  a  direct  interest  in  his  subscription,  and  a  right  to  have 
it  remain  as  it  was  when  such  other  subscriber  saw  it,  for 
the  purpose  of  bearing  future  burdens,  for  which  the  assess- 
ment has  since  been  made.  A  defense  consisting  merely  of 
a  fraud  against  those  rights  should  not  prevail.  1  Mora- 
wetz  on  Private  Corporations,  Sec.  303. 
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It  was  argued  that  the  subscription  was  not  delivered  to  ' 
the  plaintiff  until  after  the  erasure,  and  therefore  was  never 
an  executed  contract  of  subscription,  and  this  upon  the 
ground  that  it  remained  in  the  hands  of  the  subscription 
agent  until  after  the  erasure.  The  evidence  shows  that  ho 
was  the  agent  of  the  plaintiff,  to  solicit  and  receive  sub- 
scriptions to  stock,  and  the  delivery  to  him  was  a  delivery 
to  plaintiff.  The  fact  that  he  consented  to  and  participated 
in  the  attempted  fraud,  by  ireturning  the  book  for  the  pur- 
pose of  erasure,  can  make  no  difference. 

It  is  also  contended  that  it  was  incumbent  on  plaintiff  to 
prove  that  at  the  time  defendant's  subscription  was  made, 
it  had  stock  to  dispose  of  which  might  be  subscribed  for, 
and  that  the  presumption  under  its  charter  was  that  it  had 
not,  and  therefore  there  was  no  consideration  for  the  sub- 
scription. The  question  of  want  of  consideration  was  not 
made  an  issue  by  the  pleadings,  and  was  not  before  the 
court.  A  contract  of  subscription  like  this  has  been  held 
to  be  a  promissory  note.  White  v.  Smith,  77  III.  351; 
Goshen  Turnpike  Co.  v.  Hurtin,  9  Johns.  217.  A  want  of 
consideration  should  have  been  pleaded,  if  it  was  sought  to 
raise  that  question. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


40  esol 

53    574; 


lyon  T.  Howard  S.  Taylor  for  the  use  of  H.  Worcester. 


1.  Plending-^Demurrer  to  Special  P/eafii— It  is  not  error  to  sustain  a 
demurrer  to  a  special  plea,  where  the  whole  question  can  be  litigated  un- 
der  the  general  issue,  and  all  the  evidence  that  could  hare  been  intro- 
duced under  the  special  plea  was  admitted  in  evidence  imder  the  general 
issue,  and  the  case  fully  considered  under  the  facts  by  the  court. 

2.  Agency. -At  a  person  hold  himself  out  to  be  acting  as  the  agent 
and  for  the  benefit  of  and  for  the  signers  of  a  syndicate,  the  law  wiU  not 
permit  him  to  repudiate  his  agency  and  speculate  out  of  the  partners  of 
such  signers  in  a  matter  in  which  they  all  have  a  common  interest. 

3.  Agency — Right  of  an  Agent  to  Speculate  out  of  his  Principal. — ^An 
agent  liafl  no  right  to  speculate  out  of  bis  principal,  and  where  he  purchased 
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a  piece  of  property  for  his  principal,  even  if  authorized  to  pay  a  certain 
price,  he  lias  no  right  to  purchase  it  at  a  less  price  and  claim  the  differ- 
ence aa  his  own.  The  principal  has  a  right  under  such  circumstances 
to  the  benefit  of  the  more  favorable  price  for  which  the  propert)'  is 
bought. 

4.  Practice — Snits  for  the  Use  of  Another — Motion  to  Dismias. — O.  L. 
made  a  note  payable  to  T.  and  T.  indorsed  to  W.  for  collection.  W. 
brouglit  a  suit  in  the  name  of  T.  for  his  use,  and  T.  moved  to  dismiss 
the  suit;  thereujwn,  leave  was  granted  by  tlie  court  to  W.  to  file  a  bond  to 
indemnify  the  said  T.,  which  was  accordingly  filed,  and  the  court  over- 
ruled the  motion  to  dL«tmis8  the  suit.  It  was  held,  that  as  such  suit  was 
being  prosecuted  in  the  name  of  T.,  the  payee  of  the  note,  and  not  in  the 
name  of  W.,  tlie  assignee,  tlie  court  correctly  decided  the  motion,  so 
far  as  the  motion  is  concerned. 

Memorandnm. — Assumpsit  on  promia*50iy  note.  Pleas :  General  wrae 
and  denial  of  assignment.  Appeal  from  the  Circuit  Court  of  Kankakee 
County;  the  Hon.  Charles  R.  Starr,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1893.     Opinion  filed  December  12,  1893. 

The  statemeut  of  facts  is  contained  in  the  opinion  of  the 
court. 


Appellant's  Brikf,  M.  B.  &  F.  S.  Loomis,  Attorneys. 

Tavlor,  the  trustee,  had  no  authority  to  indorse  or  turn 
over  one  of  these  notes  to  Worcester.  lie  was  holding  them 
in  a  fiduciary  capacity,  with  express  and  repeated  instruc- 
tions not  to  let  them  go  out  of  his  hands.  They  were  pay- 
able only  to  him,  not  even  to  his  order,  and  were  made  non- 
negotiable,  with  the  consent  and  at  the  suggestion  of  Wor- 
cester himself,  so  that  they  should  not  be  transferred  to  any 
one  else.  Under  such  circumstances  the  indorsement  and 
delivery  of  the  note  sued  upon  by  Taylor  to  Worcester,  was 
a  breach  of  the  trust  confided  in  Taylor,  and  a  fraud  u]K)n  the 
rights  of  appellant.  Such  an  agreement,  or  transfer,  being 
a  bre.ioh  of  trust,  will  not  be  enforced.  Perry  on  Trusts, 
Sec.  787;  Ord  v.  Xoel,  5  Mad.  438;  Wood  v.  Richardson,  4 
Beav.  174;  Mortlock  v.  BuUer,  10  Ves.  315;  Dawes  v.  Betts, 
12  Jur.  709. 

It  may  be  laid  down  generally,  that  the  rules  of  the 
court  are  the  rules  of  honesty  and  fair  dealing,  and  that  no 
[)arty  to  an  illegal  or  fraudulent  contract  can  derive  any 
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benefit  from  it,  and  that  all  persons  who  obtain  possession 
of  trust  funcis  with  a  knowledge  that  their  title  is  derived 
from  a  breach  of  trust,  will  be  compelled  to  restore  such 
trust  funds.  '  Lewin  on  Trusts,  862;  Lathrop  v.  Bampton, 
31  Cal.  17.  The  rights  of  the  cestui  que  trust  can  not  be  im- 
paired by  a  conveyance  of  the  trustee  to  a  third  party,  for 
a  different  purpose  than  that  declared  by  the  trust,  and 
when  the  purchaser  is  affected  with  notice  of  the  facts 
which  in  law  constitute  the  breach  of  trust,  the  transfer  is 
void  as  to  him.  Swift  v.  Castle,  23  111.  209;  Shepherd  v. 
McEvers,  4  Johns.  C.  (N.  Y.)  136;  Wormley  v.  Wormley,  8 
Wheat,  421;  Mechanics'  Bank  of  Alexandria  v.  Seton,  1  Pet. 
299. 

Notice  of  the  trust  before  the  conveyance  converts  the 
purchaser  into  a  trustee.  Perry  on  Trusts,  Sec.  829.  So,  • 
where  trust  money  is  followed  into  the  hands  of  a  person 
who  receives  it  by  collusion,  or  with  express  notice  of  the 
trust,  he  becomes  himself  a  trustee.  Perry  on  Trusts,  Sees. 
167,  840;  Ernest  v.  Croysdill,  6  Jur.  (N.  S.)  740;  Eolfe  v. 
Gregory,  11  Jur.  (N.  S.)  97. 

It  will  not  be  a  suflicient  answer  to  this  position  to  say 
that  although  appellee  got  possession  of  the  note  by  fraud, 
misrepresentation  and  concealment — althoufifh  he  made  use 
of  his  confidential  and  fiduciary  relation  to  the  parties  con- 
cerned for  that  purpose,  yet  this  can  not  be  made  use  of  as 
a  defense  in  an  action  at  law,  but  resort  must  be  had  to 
equity.  Even  if  api)ellee  had  the  right  originally  to  insist 
upon  the  question  of  fraud  being  litigated  in  a  court  of 
chancery,  he  waived  that  right  when  he  went  into  the  whole 
question  in  an  action  at  law.  Blanchard  v.  Brown,  3  Wall. 
248. 

But  it  is  unquestionably  true  that  fraud  vitiates  all  acts 
between  the  parties,  and  is  cognizable  in  a  court  of  law  as 
well  as  equity.  Jamison  v.  Beaubien,  3  Scam.  113;  Lowry 
V.  Orr,  1  Gilm.  70;  Rogers  v.  Brent,  5  Gilm.  573;  Gregg  v. 
Sayre,  8  Pet.  244;  Swayze  v.  Burke,  12  Pet.  11. 

Wheeler  &  Hunter,  attorneys  for  appellee. 

Vol.,  XLIXU 
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Opinion  of  the  Court,  Lacet,  J. 

This  suit  is  an  action  of  assumpsit  based  Tipon  a  prom- 
issory note  given  by  apj^ellant  to  appellee,  in  the  sum  of  ^5«K>, 
due  in  one  year  after  date,  with  six  per  cent  interest  from 
date,  not  negotiable,  dated  January  1,  1891.  The  real  date 
of  the  note,  however,  was  May  9,  1891.  Indorsed  on  the 
back  of  the  note  is  payment  for  thirty  dollars  interest,  and 
sixty  dollars  principal. 

At  the  trial  in  the  court  below,  Howard  S.  Taylor,  the 
payee  named  in  the  note,  moved  to  dismiss  the  suit.  There- 
upon leave  was  granted  by  the  court  to  H.  Worcester,  to 
whom  it  had  been  indorsed  for  collection,  to  file  a  bond  to 
indemnify  the  said  Taylor,  which  was  filed  December  12, 
1892,  whereupon  the  court  overruled  the  motion  of  said  Tay- 
lor to  dismiss  the  action.  On  the  same  day  the  appellant 
filed  two  additional  special  pleas,  in  addition  to  the  general 
issue  already  filed,  to  which  special  pleas  the  court  sus- 
tained a  demurrer.    Appellant  abided  his  plea. 

The  jury  was  waived  by  agreement  of  the  parties  and  the 
cause  tried  by  the  court. 

A  point  is  made  by  counsel  for  appellant,  that  the  court 
erred  in  overruling  the  motion  of  Taylor  to  dismiss  the  suit 
apparently  under  the  mistaken  idea  that  the  suit  was  being 
prosecuted  in  the  name  of  the  usee,  H.  Worcester,  arguing 
that  the  legal  title  did  not  pass  to  the  usee. 

We  need  not  further  comment  upon  this  point  than  to  say, 
that  this  suit  is  being  prosecuted  in  the  name  of  Taylor,  the 
jiayee  of  the  note,  and  not  that  of  Worcester,  to  whom  it 
was  indorsed  for  collection;  therefore,  the  authorities  cited 
are  not  applicable.  The  court,  therefore,  decided  correctly 
if  the  reason  assigned  by  counsel  for  grounds  for  dismissal 
are  the  only  ones  that  can  be  urged. 

It  is  also  urged  that  the  court  erred  in  sustaining  the 
demurrer  to  appellant's  special  pleas.  We  do  not  deem  it 
necessary  to  go  into  a  consideration  as  to  whether  those 
pleas  were  good  or  not,  for  the  reason  that  the  whole  ques- 
tion was  litigated  under  the  general  issue  and  all  the  evi- 
dence that  could  have  l)een  introduced  under  the  special 
pleas  was  admitted  in  evidence  under  the  general  issue,  and 
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the  case  fully  considered  on  the  facts  by  the  court.  Cooke 
V.  Preble  et  ak,  80  IlL  382.  We  shall  therefore  consider 
the  case  on  its  merits  according  to  the  evidence  preserved  in 
the  record. 

The  defense  consists  in  an  allegation  of  fraud,  that  the 
usee,  Worcester,  and  two  others,  is  alleged  to  have  perpe- 
trated upon  the  appellant  in  certain  land  transactions  in  and 
about  laying  out  certain  town  lots  in  the  township  of  Thorn- 
ton, county  of  Cook,  and  Harvey  addition  syndicate,  ormore 
particularly  the  purchase  of  forty  acres  of  land  on  which  the 
addition  was  laid  out. 

It  appears  from  the  evidence  in  this  case  that  some  time 
in  October  or  November,  Hannibal  Worcester,  the  usee,  a 
banker  at  Momence,  Kankakee  County,  Illinois,  J.  Pem- 
brook  Bishop,  a  real  estate  operator  in  Chicago,  and  George 
M.  Bennett,  of  Grant  Park,  Kankakee  County,  Illinois,  con- 
ceived a  scheme  of  forming  a  syndicate  for  the  purpose  of 
purchasing  and  subdividing  for  sale,  a  tract  of  land  at 
South  Harvey,  Cook  County,  Illinois,  consisting  of  eighty 
acres  of  land,  a  part  of  which  is  the  land  out  of  which 
transactions  hereinafter  mentioned  arose  and  the  note  in 
question  grew. 

In  the  latter  part  of  October,  1890,  the  parties  named 
above  commenced  negotiations  for  the  purchase  of  eighty 
acres  of  land,  and  on  the  5th  of  November  the}'^  had  acquired 
by  contract  the  west  forty  acres  of  the  land  near  Harvey, 
and  also  had  some  kind  of  a  contract  or  option  purchase  for 
the  east  forty,  the  record  not  disclosing  the  exact  nature  of 
it.  The  contract  was  made  between  Eugene  Cary,  the 
owner  of  the  land,  and  H.  A.  Haynes,  who  had  no  interest 
in  it  and  who  was  a  lawyer  in  Bishop's  oflBce,  and  engaged 
in  the  latter's  business;  who  made  the  contract  in  his  own 
name,  but  really  for  the  benefit  of  the  three  parties.  He 
was  to  pay  $26,000  for  the  east  forty,  and  the  contract  was 
written  up  and  placed  by  both  parties  in  the  Illinois  Trust 
and  Savings  Bank  on  November  5, 1890. 

Worcester  and  his  party  placed  a  certified  check  of  $1,500 
with  the  contract  in  the  bank  to  be  held  as  some  kind  of 
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security  for  the  fulfillment  of  the  contract  of  purchase,  the 
exact  nature  of  which  is  not  disclosed  by  the  eTidenee, 
except  that  the  $1,500  was  not  to  be  a  present  payment. 
As  soon  as  these  contracts  were  secured,  Bishop,  Worcester 
and  Bennett  started  out  to  form  a  syndicate  to  whom  they 
might  sell  this  property  for  the  purpose  of  laying  it  out  into 
lots  and  selling  it,  Bishop,  it  appears,  being  an  expert  in 
such  matters,  having  been  engaged  in  that  kind  of  business 
before.  The  proposition  was  to  sell  the  land  to  a  syndicate 
in  shares  at  the  rate  of  §1,200  an  acre  or  $1,000  a  share.  It 
WQuld  take  ninety-six  shares  at  $1,000  each  to  cover  the 
eighty  acres.  Th^^  proceeded  on  that  basis  for  a  while,  but 
succeeded  in  getting  only  seventy-two  shares  subscribed, 
and  not  having  succeeded  in  getting  shares  enough  sub 
scribed  they  suggested  that  they  would  hold  the  balance  of 
stock  themselves.  Some  of  the  stockholders  objected  be- 
cause they  did  not  Avant  the  land  incumbered.  The  first 
scheme  was  therefore  abandoned,  and  they  organized  the 
syndicate  pro|^r  on  the  east  forty  acres  of  the  land,  and  the 
organization  of  the  sj'ndicate  on  that  forty  was  perfected 
about  November  24,  1S90,  and  all  the  shares  were  retired 
except  forty-eight.  The  deed  was  obtained  from  Gary  to 
one  Howard  S.  Taylor,  on  the  4th  of  March,  1891,  with  the 
intention  of  his  becoming  the  trustee  of  the  syndicate,  which 
he  did  by  resolution  of  the  shareholders  on  the  13th  of 
April,  1891.  The  terms  of  the  subscription  to  the  syndicate 
were  that  each  subscriber  should  pay  down  $500  in  cash, 
and  the  balance  on  credit,  and  it  appears  from  the  e\idence 
that  at  the  time  Taylor  t(>ok  the  deed  from  Cary,  this  money 
was  used  by  the  three  syndicate  makers  and  Taylor,  to  pay 
off  all  the  cash  payments  of  purchase  price  up  to  that  time 
of  the  forty  acres  of  land,  $16,000,  without  applying  the  cer- 
tified check  of  $1,500  on  the  purchase  money,  or  if  it  was 
applied.  Bishop,  Worcester  and  Bennett  were  reimbursed 
that  sum.  There  was  something  over  $23,000  paid  in  by 
the  shareholders  in  the  syndicate,  and  the  difference  between 
that  and  the  $16,000  paid  on  the  land  was  expended  in  vari- 
ous ways  or  kept  by  the  three  syndicate  formers,  not  fully 
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shown  by  the  evidence.  Taylor,  at  the  time  of  receiving 
the  deed  from  Gary,  executed  his  note  for  $10,000  to 
the  latter,  together  with  a  mortgage  on  the  east  forty  to 
secure  it. 

On  April  20,  1891,  Worcester  and  Bishop  made  a  trade 
by  which  Bishop  turned  over  to  Worcester  all  of  his  equity 
in  $24,000  of  deferred  payments,  which  the  contract  de- 
clared was  owing  from  a  certain  syndicate  which  had  pur- 
chased the  east  half  of  the  above  described  eighty  acres,  and 
which  said  deferred  payments,  as  the  contract  recited,  were 
payable  to  the  trustee  of  the  syndicate.  Bishop,  the  party 
of  the  first  part  named  in  the  contract,  was  to  assume  the 
payment  of  all  commissions  due  L.  O.  Gilliland,  earned  in 
acting  as  broker  for  the  purchase  of  said  property,  and  was 
to  be  allowed  to  retain  $1,474.63,  then  in  his  possession. 

Worcester  agreed  to  and  gave  a  quit  claim  deed  to  the 
west  half  of  the  eighty  to  Bishop.  This  eliminated  Bishop's 
interest  from  the  syndicate  in  question  and  Worcester's 
interest  in  Bishop's  half  of  the  eighty.  Bennett,  previous 
to  this,  had  sold  out  his  interest  to  Worcester  and  Bishop. 
Bishop  was  elected  one  of  the  directors  of  the  syndicate,  and 
as  one  of  the  executive  committee  with  Ed.  Lyons  and 
Worcester,  and  also  wa?  agent  for  the  sale  of  the  lots  and 
continued  to  take  an  active  part  as  one  of  the  executive 
committee  of  the  syndicate.  Worcester  now  having  become 
the  owner  of  the  $2,400,  as  he  supposed,  commenced  to  plan 
some  means  of  collecting  it  out  of  the  shareholders  as  it  was 
suggested, and  a  plan  was  fixed  upon  to  get  the  different  share- 
holders to  give  their  individual  notes  payable  to  Taylor,  the 
trustee,  so  that  Worcester  might  get  possession  of  them  and 
collect  them,  if  it  became  necessary,  that  is,  if  the  hopes  of 
the  shareholders  to  sell  enough  of  the  lots  to  pay  off  all  the 
indebtedness  and  relieve  them  from  paying  their  deferred 
payments  were  not  realized. 

It  may  be  stated  here  that  the  evidence  shows  that  the 
ap])ellant  and  nearly  all,  if  not  quite  all,  of  the  members  of 
the  syndicate  were  entirely  ignorant,  up  to  this  time,  that  any 
of  this  indebtedness  was  claimed  by  Worcester,  or  that  he 
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was  seeking  to  collect  it  for  his  own  benefit.  This  fact  was 
studiously  concealed  from  the  shareholders. 

In  pursuance  of  the  plan  of  proeuring  the  personal  notes 
of  the  shareholders,  a  meeting  of  the  directors  was  called  in 
Chicago,  April  13,  1891,  and  a  resolution  was  adopted 
instructing  Taylor,  the  trustee,  to  procure  non-negotiable 
notes  to  secure  the  balance  of  the  payments.  Consequently, 
on  April  28th,  after  the  trade  between  Bishop  and  Worces- 
ter, under  the  direction  of  Bishop,  a  circular  was  composed 
and  signed  by  Bishop,  by  which  the  stockholders  were  noti- 
fied to  come  in  and  give  their  notes  for  the  deferred  pay- 
ments on  their  shares,  according  to  the  resolution.  The 
circular  bore  date  April  28,  1891.  It  was  a  peculiarly  oily 
and  plausible  composition.  It  told  the  shareholders  that  the 
Harvey  addition  syndicate  was  complete,  and  that  all  tJie 
shares  had  been  taken;  that  the  sale  of  lots  had  commenced 
and  that,  as  they  had  been  informed  when  they  had  pur- 
chased their  respective  shares,  it  was  confidently  be- 
lieved that  their  notes  would  never  be  presented  for  collec- 
tion, "as  we  (the  subscribers)  expect  that  the  income 
from  the  sale  of  the  lots  will  more  than  meet  the  deferred 
payments  by  the  time  that  they  become  due.  Still,  it  is 
necessary  to  the  welfare  of  each  member  of  the  syndicate, 
that  the  entire  syndicate  shall  be  secured  against  all  contin- 
gencies and  the  board  of  directors  has  accordinglv'  ordered 
that  the  deferred  payments  of  each  member  be  evidenced 
by  notes  at  this  time." 

It  will  be  noticed  that  there  was  not  a  word  said  in  this 
circular  about  any  part  of  the  notes  being  desired  for  the 
benefit  of  Worcester,  which  was  the  real  purpose.  At  a 
meeting  of  the  stockholders  at  Grand  Park,  May  9,  1892, 
where  were  present,  Taylor,  the  trustee,  and  Worcester,  it 
was  explained  to  the  shareholders  of  the  syndicate  that  it 
was  necessary  that  these  notes  should  be  given  for  the  pro- 
tection of  Taylor,  who  had  given  his  notes  for  $10,000  to 
Ju<lge  Gary,  to  secure  the  deferred  payments  on  the  land, 
and  they  were  appealed  to  to  assist  him  or  reimburse  him  in 
case  the  land  did  not  sell.  Worcester  also  said  that  "  Tay- 
lor has  got  to  be  protected  by  the  syndicate.'* 
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Not  a  word  in  all  that  meeting  was  said  about  Worcester 
having  any  claim. 

The  notes  were  then  given  as  stated,  the  one  in  suit  being 
one  of  theuL 

Shortly  afterward  Worcester  procured  all  of  the  notes  to 
be  indorsed  over  to  him  by  Taylor,  for  collection,  excepting 
$10,000  of  them,  which  Taylor  retained  to  secure  himself 
against  the  Gary  note,  and  afterward  between  $3,000  and 
$4,000,  having  been  collected  from  parties  purchasing  lots  of 
the  syndicate,  which,  so  far  as  the  evidence  shows,  was  all 
that  was  ever  realized  out  of  the  grand  scheme,  and  paid  to 
Gary. 

Worcester  drew  an  equal  amount  of  notes  from  Taylor, 
leaving  in  his  hands  only  $6,600. 

Another  fact  appears — that  while  Worcester  and  Bishop 
held  shares  in  the  original  intended  organization,  on  the 
eighty  acres,  that  when  the  reorganization  took  place  on  the 
forty,  Worcester  took  no  shares  in  the  new  syndicate,  but 
afterward  acquired  a  share.  The  above  are  the  main  facts 
in  the  case,  except  as  to  the  attitude  borne  by  Worcester, 
the  cestui  que  use,  and  his  two  partners,  to  the  balance  of  the 
syndicate  in  the  transaction  of  the  purchase  of  the  Land. 
They  claim  that  they  purchased  it  on  their  own  account  and 
sold  it  to  the  syndicate,  while  on  the  other  hand  the  appel- 
lant through  his  attorney  insists  that  they  were  purchasing 
the  land  as  the  agent  of  the  syndicate  and  for  its  benefit,  And 
so  represented  and  ostensibly  acted;  that  they  sustained  the 
fiduciary  relation  of  an  agent  to  his  principal. 

The  proper  decision  of  the  case  rests  upon  the  determina- 
tion of  this  question.  Did  the  three  men  proposing  the  for- 
mation of  the  syndicate  hold  themselves  out  to  be  acting  for 
the  benefit  of  and  for  the  signers  of  the  syndicate  ?  If  they 
did,  then  the  law  would  not  permit  them  to  repudiate  such 
agency  and  speculate  out  of  their  partners  in  a  matter  in 
which  thev  all  had  a  common  interest.  We  think  the  evi- 
dence  on  the  part  of  the  appellant  clearly  shows  that  they 
acted  and  pretended  to  act,  in  relation  to  the  original  pur- 
chase of  the  land,  for  the  benefit  and  for  the  proposed  syn- 
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dicate  at  the  time  it  was  being  formed,  until  it  was  finally 
disclosed,  about  the  time  of  the  commencement  of  this  suit, 
that  Worcester  and  his  two  associates  were  the  owners  of 
the  land  themselves,  or  at  least  had  some  kind  of  option  on 
it  at  $600  an  acre,  and  were  secretly  and  clandestinely  un- 
loading it  upon  the  syndicate,  of  which  appellant  was  one,  at 
nearly  double  that  amount.  The  evidence  shows  that  the  title 
to  the  land  in  question,  or  rather  the  contract  for  the  pur- 
chase of  it,  was  held  by  one  Haines,  the  agent  of  Bishop, 
Worcester  and  Bennett;  and  that  no  one  disclosed  that 
these  parties  claimed  to  be  the  owners  of  the  land  out  of 
which  the  syndicate  was  to  be  formed;  and  this  fact  was 
studiously  and  carefully  concealed  from  the  members  of  the 
proposed  syndicate.  It  was  represented  to  them  that  the 
land  would  cost  them  $1,200  an  acre,  and  they,  the  formers 
of  the  syndicate,  would  procure  the  title  for  that  sum,  not 
disclosing  at  the  time  that  they  themselves  had  control  of 
the  title  at  $650  per  acre. 

It  further  apj^ears  that  not  a  dollar  had  been  advanced  by 
them  on  the  purchase  of  the  land.  They  had  only  put  up 
$1,500  as  a  pledge.  And  finally^  when  the  forty-eight  sign- 
ers of  the  syndicate  had  advanced  $23,000,  this  sum  was  used 
in  payments  for  the  purchase  price  of  the  land  and  the  three 
parties  were  not  out  one  dollar  for  it»  It  would  be  preix)s- 
terous  to  suppose  that  if  the  signers  of  the  syndicate  had 
known  that  they  were  to  pay  for  this  land,  and  in  atldition, 
pay  $600  per  acre  to  these  three  men,  that  they  would  ever 
have  gone  into  such  a  transaction.  It  does  not  matter  that 
they  were  told  by  the  syndicate  formers  that  the  land  would 
cost  $48,000,  for  the  signers  were^led  to  believe  that  that 
was  the  least  price  which  the  men  proposing  the  syndicate 
could  procure  it  at.  They  represented  that  the  title  to  the 
land  was  yet  to  be  procured;  that  the  land  belonged  to 
soiiiebcKly  in  Iowa,  and  in  order  to  hasten  the  formation  of 
the  syndicate,  they  represented  that  the  owner  was  about  to 
raise  the  price,  which  was  entirely  false.  It  is  true  that 
Bishop,  AVorcester  and  Bennett  attempt,  in  a  certain  way  in 
their  evidence,  to  contradict  the  fact  of    their    agency. 
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Bishop  testifies  in  his  direct  examination,  that  at  the  meet- 
ing of  the  syndicate  November  24, 1890,  he  represented  and 
stated  to  them  that  he  was  selling  the  land  to  them;  that  he 
never  represented  to  any  one  but  that  they  were  selling  the 
land  to  the  syndicate.  But  on  cross-examination,  he  could 
not  remember  to  whom  he  made  the  statement,  and  could 
not  say  that  he  ever  stated  at  any  of  the  meetings  of  the 
stockholders  or  shareholders  of  the  syndicate  that  he  was 
selling  the  land  to  them,  "  not  just  in  that  way  " — "  never 
made  the  exact  statement"  that  he  was  selling  the  land  to 
them.  So  it  appears  from  his  own  statements  that  he  knew 
that  the  syndicate  were  laboring  under  the  impression  that 
he  and  the  others  were  purchasing  the  land  for  the  syndi- 
cate and  not  selling  it  to  them  as  their  own.  Besides  that, 
Bennett,  one  of  the  partners,  testifies  that  Bishop,  in  the 
presence  of  Worcester,  requested  him  not  to  divulge  to  any 
of  the  shareholders  the  price  paid  for  the  land. 

Bennett  swears  that  at  no  meeting  of  the  board  of  direct- 
ors or  the  syndicate,  did  he  or  Bishop  or  Worcester  repre- 
sent that  they  were  buying  the  land  for  the  syndicate.  This 
we  think  is  a  mere  evasion,  for  it  is  evident  that  the  svndi- 
cate  so  understood  it,  and  it  was  not  necessary,  in  order  to 
keep  up  the  deception,  for  Bennett  to  make  a  positive  state- 
ment of  that  kind  to  its  members.  If  this  was  not  the  case, 
why  was  so  much  pains  taken  to  secrete  the  fact  that  they 
were  the  real  owners  of  the  land  and  making  the  sale  for 
their  own  benefit  % 

Worcester  also  swears  that  he  never  stated  to  appellant 
or  any  one  else  that  he  and  his  associates  were  buying  for 
the  syndicate.  He  says :  "  I  told  the  members  of  the  syn- 
dicate that  the  land  would  cost  them  $1,200  an  acre.  I  told 
them  that  the  land  cost  them  $1,200  per  acre."  lie  further 
states  that  "  Mr.  Lyon  (appellant)  came  to  nfe  at  Momence 
one  time  and  said  he  saw  a  notice  in  the  paper  of  land  in 
that  vicinity  at  $600  per  acre.  I  told  him  there  was  a  good 
deal  of  difference  what  the  location  of  the  land  was."  Mr. 
Worcester  further  admitted  telling  John  C.  Mater,  who  had 
been  informed  of  the  fact  that  the  land  only  cost  $650  per 
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acre — "  not  to  tell  that  around  Moraence  and  Kankakee, 
because  the  shares  had  been  sold  there  for  $1,000  apiece*," 
that  "  if  it  was  known  that  Mater  was  in  on  the  ground 
floor  it  mifjht  raise  a  disturbance." 

The  evidence  of  these  parties  convinces  us  even  more 
strongly  that  a  gross  fraud  and  deception  was  intended  to 
be,  and  was  practiced  upon  their  associates  in  the  syndicate; 
that  Worcester  and  company,  by  their  deep,  underground, 
mole-like  transactions,  and  by  cunning  and  trickery,  induced 
these  parties  to  go  into  this  scheme,  ostensibly  for  the  bene- 
fit of  all,  and  b}'^  these  means  made  them  believe  that  they 
could  and  would  procure  the  title,  as  their  agents,  or  the 
agents  of  the  syndicate  about  to  be  forme<l,  for  the  lowest 
price  for  w^hich  it  could  be  had,  and  that  that  was  $1,200 
per  acre;  at  the  same  time  secreting  the  fact  that  they  were 
the  owners  of  or  controlled  the  title,  and  that  they  were 
selling  the  land  to  them. 

The  law  is  that  an  agent  has  no  right  to  speculate  out  of 
his  principal  and  that  where  an  agent  purchases  a  piece  of 
property  for  his  principal,  even  if  authorized  to  pay  a  certain 
price,  he  has  no  right  to  purchase  it  at  a  less  price  and  claim 
the  difference  himself  as  his  own.  The  princii>al  has  a  right 
under  such  circumstances  to  the  benefit  of  the  more  favor- 
able price  for  which  the  property  is  bought. 

In  this  case  Worcester,  the  cestvi  que  v^e^  and  his  part- 
ners, having  represented  that  the  title  of  the  property  was 
in  another,  and  led  plaintiff  and  the  other  signers  of  the 
syndicate  to  believe  that  they  would  procure  it  for  them 
for  the  benefit  of  the  syndicate,  they  are  in  equity  and  good 
conscience  estopped  from  afterward  claiming  that  they 
themselves  were  the  owners  of  the  land  and  selling  it  on 
their  own  account.  It  is  true,  that  a  verv  few  of  the  sijrn- 
ers  of  the  syndicate,  at  or  after  the  syndicate  had  been 
formed,  understood,  or  partly  understood,  the  relation  which 
Worcester  and  company  bore  to  the  title  of  the  land,  and  the 
price  they  gave,  but  these  parties  were  so  informed  by  these 
men,  for  the  purpose  of  using  them  as  tools  and  assistants  in 
carrying  out  the  fraud  intended,  and  being  perpetrated  upon 
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the  balance  of  the  syndicate.  In  fact  the  evidence  shows  that 
the  land  in  question  was  purchased  with  a  view  of  selling 
it  to,  and  unloading  it  upon  a  syndicate  expected  to  bo 
formed ;  that  a  very  small  amount  of  money  w^as  advanced 
and  everything  was  carefully  prepared  for  perpetrating  the 
intended  fraud  Avhich  was  afterward  attempted  to  be  car- 
ried out,  in  the  manner  of  forming  the  syndicate  in  ques- 
tion. Worcester,  who  is  using  the  name  of  Taylor,  the 
trustee,  to  collect  those  notes  for  his  own  benefit,  has  no 
right  to  any  of  them.  The  notes  which  he  holds  all  repre- 
sent the  illegal  profits  which  he  and  his  associates  are 
attempting  to  realize  by  means  of  their  fraudulent  practices, 
and  the  note  in  question  being  one  of  them,  is  not  collect- 
ible for  his  benefit,  and  neither  is  the  nominal  plaintiff, 
Taylor,  attempting  to  do  so,  and  moved  the  court  below  to 
•  dismiss  the  suit,  which  was  refused,  probably  rightfully,  at 
the  time,  but  after  the  evidence  was  all  introduced  the  court 
was  enabled  to  see  that  the  suit  ought  not  to  be  prosecuted, 
and  should  have  been  dismissed  on  its  own  motion.  There 
is  a  debt  for  which  the  land  is  legitimately  pledged,  for 
which  Taylor,  the  payee  of  the  notes,  has  given  his  personal 
notes  to  the  grantor,  for  the  payment .  of  the  purchase 
money,  and  these  notes  w^ere  given  for  the  purpose  of  se- 
curing him  against  any  sum  he  might  be  compelled  to  pay 
by  reason  thereof,  and  he  as  such  trustee  has  a  right  to 
hold  the  notes  for  the  purpose  for  which  they  were  given, 
and  in  equity  they  should  all  be  assessed  pro  rata  to  pay 
any  subsequent  defalcation  that  might  arise  as  respects 
Taylor's  claim.  It  would  apparently  not  be  proper  to  allow 
the  appellant  to  defeat  the  action  on  the  note  for  the  above 
reason,  for  that  would  be  a  bar  to  any  liability  on  it  what- 
ever. 

Therefore  the  court  below  should  have  dismissed  the 
present  suit  on  the  motion  of  Taylor,  or  on  its  own  motion. 
Therefore  the  judgment  of  the  court  below  is  reversed,  and 
the  cause  dismissed  in  this  court,  without  prejudice  to  Tay- 
lor, the  nominal  plaintiff,  in  case  hereafter  he  has  any  right 
to  enforce  the  payment  of  any  portion  of  the  note  sued  on 
for  his  own  benefit  as  trustee  on  his  liabilities.    Reversed. 
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Bunker^  Executrix^  t.  Schlotfeldt. 

1,  Pleas  and  Proofs,— Variances, — Under  a  declaration  upon  a 
proniiflvsory  note  alleged  to  have  been  executed  by  the  defendant,  and 
one  J.  H.  8.  to  one  H.  E.,  and  to  have  been  assigned  by  H.  E.  to  the 
plaintiff,  a  promissory  note  which  does  not  appear  to  have  been  assigned 
by  H.  E.,  as  alleged,  is  not  admissible. 

2.  Promissory  Notes — Assiffttment — Right  to  Correct  Indorsements, — 
Where  a  payee  of  a  promissory  note  assigned  it  to  another  person,  and 
indorsed  upon  the  back  of  it  that  he  had  received  from  such  person  full 
payment,  it  was  held,  that  if,  as  a  matter  of  fact,  he  had  sold  the  note 
t  J  the  person  named,  and  the  indorsement  appearing  as  a  receipt  was 
intended  by  him  as  an  assignment,  there  could  be  no  impropriety  in  his 
corre(*ting  it.  It  could  be  treated  as  an  indorsement  in  blank,  and 
corrected  or  filled  out  upon  the  trial. 

8.  Accounts  Sued  On — Copies— Object i4)n^  for  Not  Filing — When  Too 
Late. — Where  a  plaintiff  fails  to  file  a  statement  of  the  account  sued 
on,  the  defendant  may  have  the  case  continued  for  the  term,  or  he  may 
obtain  a  rule  upon  the  plaintiff  to  file  such  statement.  If  he  does  not 
elect  to  do  so,  however,  and  pleads  in  bar,  he  can  not  raise  the  objection 
on  the  triaL 

Memorandnm* — Assumpsit  on  promissory  note  assigned,  and  common 
counts.  Pleas,  general  issue,  statute  of  limitation,  denial  of  the  assign- 
ment of  the  note.  Appeal  from  the  County  Court  of  Rock  Island  County; 
the  Hon.  Lucian  Adams,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1893.     Opinion  filed  December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


Appellant's  Brief,  G.  "W.  Wood,  Attorney. 

Indorsements  and  receipts  on  the  back  of  a  note  are  sub- 
ject to  explanation  the  same  as  in  other  cases.  Wing  v. 
Beach,  31  111.  A  pp.  78. 

This  is  an  action  between  one  of  the  parties  to  the  receipt 
or  indorsement  in  question,  and  a  third  person,  and  in  such 
a  case  the  rule  regarding  the  introduction  of  parol  evidence 
to  explain,  vary  or  contradict  a  written  instrument  does  not 
apply.     Needles  v.  Hanifan,  11  Brad.  303. 

The  failure  to  file  a  statement  of  account  sued  on  can 
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only  be  taken  advantage  of  by  a  motion  for  a  continuance 
or  by  asking  a  rule  for  the  plaintiff  to  file  such  a  statement. 
Stratton,  ImpL,  etc.,  v.  Henderson,  26  111.  68.  It  is  too  late  to 
make  such  objection  after  filing  a  plea  in  bar.  McCarthy 
V.  Mooney,  41  111.  300;  Chumasero  v.  Gilbert,  26  111.  39. 

Joseph  L.  Haas  and  W.  H.  Gest,  attorneys  for  appellee. 

Opiniox  of  the  Court,  Harkeb,  P.  J. 

This  is  an  action  of  assumpsit  by  Mary  Dunker,  as  exec- 
utrix of  the  last  will,  etc.,  of  Mary  Schlotfeldt,  deceased, 
against  ap})ellee.  There  are  three  counts  in  the  declaration. 
First.  A  special  count  upon  a  promissory  note  executed 
by  the  defendant  and  J,  H.  Schlotfeldt,  to  one  Henry 
Empke,  and  alleged  to  have  been  assigned  by  Empke  to  Mary 
Schlotfeldt.  Second.  A  common  count  for  money  had 
and  received.  Third.  A  common  count  for  money  paid  out 
for  the  defendant's  use  at  his  request.  A  copy  of  the  note 
sued  on  was  filed,  but  there  was  no  copy  of  an  account 
filed. 

Four  pleas  were  filed.  First.  The  general  issue.  Second, 
Ten  vears  statute  of  limitation.  Third.  Five  vears  statute 
of  limitation.  Fourth.  A  plea  denying  the  assignment  of 
the  note. 

Upon  the  trial,  the  plaintiff  offered  in  evidence  the  fol- 
lowing note,  with  indorsements : 
"  $400.  MoLTNE,  III.,  May  4,  1876. 

One  year  after  date,  for  value  received,  I  promise  to  pay 
to  the  order  of  Henry  Empke,  the  sum  of  four  hundred 
dollars,  with  interest  at  ten  per  cent  per  annum,  at  the  Mo- 
line  National  Bank. 

James  F.  Schlotfeldt. 
J.  H.  Schlotfeldt." 

(Indorsement  on  back  of  note.) 

"  Pay  interest  for  1877.  Interest  pay  for  the  year  1878 
and  1879.  Interest  pay  for  1880  and  1881.  Interest  for 
1882,  1883  and  1884,  paid.  The  interest  is  pay  up  to  May 
4th,  1886.     Sept.  14th,  1887.    Int.  on  this  note,  $24.     Paid 
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to  May  4:th,  1887.  May  3rd,  1888,  rec'd  on  the  within  note, 
$2 1  Int. 

Received  of  Mrs.  Mary  Schlotfeldt,  four  hundred  and 
twelve  dollars,  in  full  payment  of  this  note. 

Malin3,  Nov.  21,  18SS.  HENRr  Empkb. 

May  9th,  1889,  one  year  interest  paid,  $24.  One  year's 
Int.  paid.  May  19th,  1890,  $24.   Paid  May  19th,  1890,  $24." 

The  court  sustained  an  objection  to  the  note. 

Tlie  plaintiff  then  sought  to  establish  her  case  under  the 
common  counts,  and  offered  to  produce  Henry  Empke  as  a 
witness  for  that  purpose,  but  the  defendant  objected  to  the 
introduction  of  evidence  under  the  common  counts  and  the 
court  sustained  the  objection. 

The  note  was  not  admissible  under  the  special  count,  for 
the  reason  that  it  did  not  appear  to  have  been  assigned  by 
Empke,  as  alleged.  The  indorsements  appearing  on  the 
back  of  the  note  were  evidently  made  by  an  uneducated  per- 
son. If,  as  a  matter  of  fact,  Empke  sold  the  note  to  Mary 
Schlotfeldt,  and  the  indorsement  appearing  as  a  receipt  was 
intended  by  him  as  an  assignment,*  there  could  be  no  impro- 
priety in  his  correcting  it.  The  indorsement  could  be 
treated  as  an  indorsement  in  blank,  and  corrected  or  filled 
out  upon  the  trial.  No  offer  to  do  so  was  made,  however, 
and  the  court  correctly  sustained  an  objection  to  the  note. 

We  can  not  understand  why  the  court  refused  to  allow  the 
plaintiff  to  introduce  evidence  to  establish  her  case  under  the 
common  counts.  She  may  have  been  able  to  do  so  independ- 
ent of  the  note.  If  it  were  for  the  reason,  as  suggested  by 
counsel  in  his  brief,  that  no  statement  of  the  account  sued  on 
was  tiled  with  the  declaration,  the  objection  came  too  late. 
Where  the  plaintiff  has  failed  to  file  a  statement  of  account 
sued  on,  the  defendant  mav  have  the  cause  continued  for  the 
term,  or  obtain  a  rule  upon  the  plaintiff  to  file  such  state- 
ment. If  he  does  not  elect  to  do  so,  however,  and  pleads  in 
bar,  he  can  not  raise  the  objection  upon  the  trial.  McCar- 
thy V.  Moonev,  41  111.  300. 

For  this  error  of  the  court  the  judgment  must  be  reversed 
and  the  cause  remanded. 
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Butt  T.  Shuler^  Administrator^' etc. 

1.  Fraudulent  Conveyances  —  Secret  Trusts. — A  person  against 
whom  a  judgment  was  recovered,  sold  his  real  estate  for  its  full  value  to 
his  son,  and  being  a  widower,  advanced  in  years,  called  together  his  chil- 
dren, and  in  consideration  of  their  verbal  agreement  to  support  him  so 
long  as  he  should  live,  made  a  distribution  of  his  property  among  them. 
It  was  held  that  this  distribution  of  his  property  was  fraudulent  as  to 
creditors,  whether  done  for  the  purpose  of  hindering  and  delaying  his 
creditors,  or  in  good  faith. 

2.  Debtor  and  Creditor — Fraudulent  Transfer  of  Property, — A  debtor 
can  not  dispose  of  his  property  in  seci*et  trust  for  himself  so  as  to  defeat 
existing  creditors  in  the  collection  of  their  debts.  Although  such  a 
transaction  may  have  a  valuable  consideration,  it  is  fraudulent  as  to 
creditors,  because  it  places  beyond  their  reach  a  valuable  right,  and  gives 
to  the  debtor  the  enjoyment  of  what  rightfully  belongs  to  them.  It  is 
wholly  immaterial  in  such  a  case  to  show  that  no  actual  fraud  was  in- 
tended «  for  the  result  would  be  the  same. 

3.  Fraudulent  Conveyances- —Wfiat  is  Not. — A  judgment  debtor  being 
the  owner  of  real  estate,  sold  it  to  his  son  for  the  full  value,  and  having 
received  payment  for  4he  same,  distributed  the  proceeds  among  his 
children  in  consideration  of  their  agreement  to  support  him.  It  was  held, 
that  the  conveyance  of  the  real  estate  was  not  fraudulent  as  to  judg- 
ment creditors,  and  a  decree  making  it  subject  to  the  judgment  and  ex- 
ecution was  reversed,  it  not  appearing  that  the  agreement  between  the 
father  and  the  children  entered  into  the  consideration  for  the  convey- 
ance. 

Memorandum. — Bill  in  aid  of  execution.  Decree  for  complainants. 
Appea^  from  the  Circuit  Court  of  Whiteside  County;  the  Hon.  John  D. 
Crabtree,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1893. 
Opinion  filed  December  12, 1893. 

The  statement  of  facts  is  contained  in  the  oynnion  of  the 
court. 

A.  A.  WoLFERsPERGEE,  attorney  for  appellant. 
J.  E.  McPhekeak,  attorney  for  appellee. 

Opinion  of  the  Court,  HakkeRj  P.  J. 
On  the  18th  of  May,  1891,  appellee,  administrator  of  the 
estate  of  William  II.  Whipple,  recovered  a  judgment  in  the 
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Circuit  Court  of  Whiteside  County  against  Samuel  R.  Rutt 
and  John  W.  Eutt  for  the  sum  of  $1,240.  Execution  was 
issued,  and  because  of  the  sheriffs  inability  to  collect,  was 
returned  not  satisfied. 

At  the  October  term,  1891,  appellee  filed  his  bill  in  the 
Circuit  Court  in  aid  of  execution,  charging  that  John  W. 
Rutt  and  Samuel  R.  Rutt  had  made  fraudulent  transfers  of 
property  for  the  purpose  of  defeating  the  collection  of  said 
judgment.  Afterward,  at  the  February  term,  1S92,  he  file^l 
a  supplemental  bill  joining  Jonathan  R.  Rutt,  Martin  Rutt 
and  Michael  Rutt,  as  defendants,  and  charging  tliat  John 
W.  Rutt,  for  the  purpose  of  defeating  the  collection  of  the 
judgment,  had  made  a  fraudulent  disposition  of  all  his  |)er- 
sonal  property  by  gift  to  his  children,  the  other  defendants, 
and  that  he  had  fraudulently  conveyed  to  his  son  Jonathan 
R.  Rutt,  lot  six,  in  block  four,  in  E.  D.  LeFever's  addition 
to  the  citj'  of  Sterling.  The  defendants  answered,  denying 
all  the  allegations  in  the  original  and  supplemental  bill& 
Upon  the  trial,  the  Circuit  Court  found  that  the  conveyance 
from  John  AT.  Rutt  to  Jonathan  R.  Rutt  was  fraudulent,  and 
decreed  that  it  be  set  aside  and  the  lot  made  subject  to  an 
execution  issuing  from  the  judgment.  Jonathan  R.  Rutt 
appealed  from  that  decree. 

The  evidence  in  this  record  shows  that  John  W.  Rutt, 
after  the  execution  of  the  notes  which  formed  the  basis  of 
the  judgment  recovered  against  him,  and  his  son,  Samuel 
R.  Rutt,  sold  the  lot  in  question  to  his  son,  Jonathan  R. 
Rutt,  for  $1,600,  its  full  value;  that  he  received  therefor 
8600  in  cash,  and  a  note  and  mortgage  on  the  lot  for 
$1,000,  and  that  the  note  and  mortgage  have  been  paid.  It 
also  appears  that  he,  at  the  same  time,  being  a  widower,  and 
quite  advanced  in  years,  called  together  his  children  and  in 
consideration  of  their  verbal  agreement  to  support  him  so 
long  as  he  should  live,  made  a  distribution  of  his  property 
among  them. 

The  distribution  of  his  property  by  John  W.  Rutt  to  his 
children  was  fraudulent,  whether  done  for  the  purpose  of 
hindering  and  delaying  creditors  or  in  good  faith.     A  debtor 
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caa  not  dispose  of  his  property  in  secret  trust  for  himself  so 
as  to  defeat  existing  creditors  in  the  collection  of  their 
claims.  Although  such  a  transaction  may  be  for  a  valuable 
consideration,  it  is  fraudulent  as  to  creditors,  because  it 
places  be^'^ond  their  reach  a  valuable  right  and  gives  to  the 
debtor  the  enjoyment  of  what  rightfully  belongs  to  them. 
It  is  whollv  immaterial  in  such  a  case  to  show  that  no 
actual  fraud  w^as  intended,  for  the  result  would  be  the  same. 
The  Circuit  Court  could  have  entered  a  personal  decree 
against  the  defendants  who  had  taken  under  the  distribution 
in  proportion  to  the  respective  amounts  taken  by  them. 

We  think  the  court  erred  in  finding  the  ;:onveyance  of  the 
town  lot  fraudulent,  and  in  entering  decree  that  it  be  set 
aside  and  made  subject  to  appellee's  judgment  and  execu- 
tion. The  lot  was  sold  in  good  faith  for  its  full  value,  and 
although  John  W.  Rutt  may  have  intended  at  the  time  to 
make  the  distribution  which  he  did  make,  and  the  monev 
realized  from  the  sale  may  have  formed  part  of  the  fund 
distributed,  it  does  not  appear  that  the  agreement  between 
the  father  and  children  entered  into  the  consideration  for 
the  conveyance. 

The  only  fraud  with  reference  to  the  lot,  was  the  allowance 
to  Jonathan  R.  of  four  hundred  dollars  as  payment  on  the 
note  and  mortgage,  the  same  as  allowed  to  the  other 
children,  at  the  distribution.  With  a  proper  averment  and 
prayer  in  the  bill,  appellee  could  have  the  mortgage  fore- 
closed to  that  extent  for  his  benefit. 

The  decree  will  be  reversed,  and  the  cause  remanded  with 
leave  to  amend  the  bill  if  desired. 


Herrick  v.  Lynch  et  al. 

1.  Fraud — Parties  in  Pari  Delicto — Attorney  and  Client. — ^Equity 
will  not  tolerate  the  idea  that  an  attorney  may  make  use  of  his  peculiar 
power  over  his  client  to  procure  a  contract,  which  is  illegal  and  con- 
trary to  public  policy,  and  to  then  invoke  the  aid  of  the  law  to  enable 
him  to  retain  that  which  he  has  obtained  through  his  fraudulent 
artifices. 

Vol.  XLIX  tt 
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3.  Fraud — Pari  Delicto — The  Rule  in  Equity  Not  Always  Apjylied. — 
L.,  being  indebted  to  different  persons,  applied  to  H.  for  le?;al  advice,  pro- 
cured from  him  a  small  advance  of  money,  and  under  his  advice  con- 
veyed to  him  a  large  amount  of  proiiert}-,  ostensibly  for  the  purpose  of 
securing  H.,  but  really  for  the  purpose  of  hindering  his  creditors.  H. 
having  received  the  return  of  tlie  amount  of  money  advanced  by  him 
out  of  the  rents  and  profits,  a  proceeding  in  chancery  was  had  to 
compel,  among  other  things,  a  re-conveyance  of  the  property.  It  teas 
held,  that  the  parties  being,  one,  legal  adviser  and  the  other  client,  and 
by  the  advice  of  tlie  former  being  adopted,  be  procui-^d  the  latters 
interest  in  real  property,  they  were  not  in  pari  delicto,  and  that  the 
rule  of  equity  which  denies  relief  to  one  party  against  another  when 
both  have  engaged  in  a  fraudulent  transaction  should  not  be  applied. 

3.  Conflict  of  Testimony — Master's  Bejjort. — Where  there  is  a  conflict 
of  tevStimony  before  a*  master  on  a  reference  to  state  an  account,  the 
court  will  not  feel  warranted  in  distm'bing  the  finding  upon  the  ground 
that  it  is  against  the  weight  of  the  testimony,  as  the  master  who  heard 
the  t<^stimony  and  stated  the  account  saw  the  witnesses  and  observed 
their  manner  of  testifying,  and  had  superior  opportunities  for  judging 
coiTectly  of  their  credibility. 

4.  Jurisdiction— Right  to  Question  Waived  by  Answering. — Where  a 
court  of  chancery  obtains  jurisdiction  of  tlie  parties,  and  the  subject- 
matter  of  a  controversy  involves,  incidentally,  matters  of  account 
between  the  parties,  there  is  no  necessit>'  in  Utigating  the  acc^ounts  by 
piecemeal.  In  such  cases  a  party  answering  generally,  waives  his  right 
to  question  the  jurisdiction  of  the  court  to  state  the  account. 

Hemorandmn. — Bill  for  partition  and  relief.  Appeal  from  the  Circuit 
Court  of  DeKalb  County;  the  Hon.  Charles  Kellum,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1893,  and  affirmed.  Opinion  filed 
December  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 

COUft. 


Statement  of  the  Case. 

In  the  year  1888,  Thomas  Lynch,  Sr.,  died  in  De  Kalb 
County,  seized  of  two  farms,  one  in  De  Kalb  County,  and 
one  in  La  Salle  County,  leaving  no  widow,  but  seven  chil- 
dren, his  only  heirs  at  law.  His  son,  Thomas  Lynch,  Jr., 
was  appointed  administrator  of  his  estate,  and  during  his 
administration  invested  a  part  of  the  funds  of  the  estate  in 
the  purchase  of  lot  three  in  Mallory's  addition  to  Leland 
in  La  Salle  County,  and  had  a  conveyance  of  the  same  made 
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to  himself  and  his  brother,  Charles  Lynch.  Subsequently 
a  conveyance  was  obtained  from  George  Lynch,  one  of  the 
children,  of  his  interest  in  the  real  estate  of  his  father,  to 
Thomas  and  Charles  Lynch.  A  reckoning  was  had  between 
Thomas  and  Charles  and  the  other  children,  and  $2,300  was 
borrowed  by  Thomas  from  one  Meinke,  to  make  good  funds 
which  he  had  appropriated  from  the  personal  assets  of  the 
estate,  and  at  the  same  time  Charles  borrowed  from  the 
same  party  $700,  the  other  children  becoming  security  for 
Thomas  and  Charles.  Thomas  secured  a  deed  from  Charles 
of  his  interest  in  the  town  lot  in  Leland,  and  he  and  Charles 
executed  to  their  brothers  and  sisters  a  mortgage  on  all  of 
their  interest  in  their  lands  for  the  purpose  of  indemnifying 
them  as  surety  on  the  indebtedness  to  Meinke.  On  the  7th 
of  August,  1890,  one  Llewellyn  obtained  judgment  against 
Thomas  and  Charles  for  $200.  On  the  12th  of  August, 
1890,  appellant,  George  J.  Herrick,  obtained  judgment 
against  Thomas  and  Charles  on  a  note  of  $175,  upon 
which  Charles  was  surety.  On  August  '5,  1890,  Charles 
executed  and  delivered  to  his  brother,  James  Lynch,  a  mort- 
gage for  $2,000  on  all  his  interests  in  the  real  estate.  On 
the  17th  and  18th  days  of  December,  Thomas  executed  quit 
claim  deeds  to  Ilerrick  of  all  his  interest  in  the  real  estate 
inherited  from  his  father,  and  the  town  lot  in  Leland.  In 
May,  1891,  a  bill  for  partition  of  the  farm  lands,  and  for 
an  accounting  between  the  parties  interested  therein  was 
filed  by  all  the  children,  except  Thomas,  making  Thomas 
and  appellant  parties  defendant.  The  bill  charged  default 
upon  the  part  of  Thomas  in  failing  to  indemnify  the  com- 
plainants as  surety  upon  the  Meinke  indebtedness,  and  asked 
that  the  rents  and  profits  of  lot  three  received  by  Herrick, 
after  his  purchase  from  Thomas,  be  paid  over  on  such  in- 
debtedness, and  asking  a  foreclosure  of  the  mortgage  given 
by  Thomas  to  his  brothers  jand  sisters  on  said  town  lot  three. 
In  June,  1891,  an  amendment  to  the  bill  was  filed,  setting 
up  the  judgment  mentioned  above,  against  Charles  and 
Thomas,  and  the  mortgage  indebtedness  from  Charles  to 
James,  and  alleging  that  it  was  about  $1,200.    Herrick  an- 
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swered,  denying  the  validity  of  the  mortgage  from  Charles 
to  James,  averring  that  it  was  given  for  no  consideration, 
and  for  the  purpose  of  defrauding  the  creditors  of  Charles. 

Thomas  failing  to  answer,  a  default  was  entered  against 
him.  A  decree  was  entered  finding  the  title  in  the  farm 
lands  as  above  set  forth,  finding  that  Herrick  owned  an  un- 
divided three-fourteenths,  subject  to  the  incumbrances,  by 
virtue  of  his  purchase  from  Thomas,  and  appointing  com- 
missioners to  partition  the  lands.  The  commissioners  re- 
ported that  the  lands  were  not  susceptible  of  partition  and 
appraised  the  same  at  Jfsl3,T70.  A  decree  for  sale  was  en- 
tered and  in  October,  1803,  the  lands  were  sold  under  the 
decree  for  $10,210.  A  few  days  before  the  sale  Thomas 
filed  an  interpleader  charging  that  Herrick  held  title  to  bis 
interest  in  the  real  estate  simply  as  security  for  the  note 
upon  which  judgment  was  entered  against  him  and  Charles; 
that  Herrick  had  collected  rents  on  the  lot  amounting  to 
$137  which  should  be  applied  upon  the  note,  and  that  he 
had  offered  to  J)ay  Herrick  the  balance  due  him  and  re- 
quested a  reconveyance,  which  was  refused.  The  inter- 
pleader asks  that  the  master  in  chancery,  out  of  the  pro- 
ceeds of  the  sale  may  pay  what  balance  may  be  due  Herrick, 
and  that  Herrick  be  required  to  re-convey  lot  three  to  hira. 
He  subsequently  filed  an  amendment  to  his  bill  in  which  he 
claims  to  have  paid  other  moneys  to  Herrick.  The  ques- 
tions of  accounting,  liens,  and  the  validity  of  the  mortgage 
from  Charles  to  James  having  been  reserved,  the  case  was 
referred  to  the  master  in  chancery  to  take  proofs  and  make 
findings  as  to  all  the  matters  pertaining  thereto,  and  the 
controversy  between  Herrick  and  Thomas  Lynch,  it  being 
agreed  that  Herrick  should  be  considered  as  denying  all  the 
material  allegations  in  the  so-called  interpleader. 

There  was  no  controversy  on  the  general  question  of  ac- 
counting between  Thomas  Lync^  and  his  brothers  and  sis- 
ters, but  the  contest  was  as  to  the  validity  of  the  mortgage 
from  Charles  to  James,  and  as  to  whether  the  deeds  from 
Thomas  to  Herrick  were  given  only  as  security  for  indebt- 
edness held  by  Herrick  against  Thomas  and  Charles  merely, 
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or  were  absolute  conveyances,  and  whether  Thomas  ad- 
vanced to  Herrick  the  sums  of  moneys  claimed  by  his 
amended  interpleader.  The  master  reported  adversely  to 
Herrick  on  all  of  the  controverted  questions.  Exceptions 
were  filed  to  his  report  and  upon  a  hearing  the  court  over- 
ruled the  same  and  rendered  O/  decree  approving  the  mas- 
ter's report;  finding  that  the  note  and  mortgage  from 
Charles  to  James  was  valid  and  security  for  a  debt  of  $1,270 
with  interest;  finding  the  deeds  from  Thomas  Lynch  to  Her- 
rick were  given  as  security  only  for  indebtedness  and  should 
be  treated  as  mortgages;  that  the  indebtedness  from  Thomas 
I^ynch  to  George  J.  Herrick  had  been  paid;  that  Thomas 
Lynch  advanced  to  George  J.  Herrick  the  sum  of  $490  over 
and  above  the  net  rents  of  lot  three;  that  the  rents  had  over- 
paid Herrick  $150.78,  and  ordered  that  Herrick  pay  to 
Lynch  the  $150.78.     From  this  decree  Herrick  appealed. 

ApPELLAXT's  UsIEF,  CiLRNES  &  Dui?TON,  ATTORNEYS. 

It  would  be  mere  affectation  to  cite  many  authorities  to 
the  effect  that  a  court  of  equity  will  not  aid  a  fraudulent 
transaction.  A  court  of  equity  so  abhors  a  fraud  that  it 
will  take  up  the  objection  of  its  own  motion,  if  it  appears 
from  the  bill  or  the  evidence,  whether  ihe  defendants  inter- 
pose it  or  not.  Kerr  on  Fraud  and  Mistake,  374;  Hamilton 
V.  Ball,  2  Ir.  Eq.,  191. 

It  does  not  matter  whether  creditors  are  in  fact  defrauded 
or  if,  in  fact,  there  was  a  mistake  as  to  whether  there  was  a 
valid  debt,  or  whether  the  transaction  could  operate  to  de- 
fraud. If  there  was  the  intent  to  defraud,  equity  will  not 
interfere.     Greenhood  Pub.  Policy,  167- 

Equity  will  not  aid  to  enforce  secret  trust  by  grantor  in 
grantee  in  fraudulent  conveyance.  McElroy  v.  Hiner,  133 
111.  156. 

Appellees'   Brief,   Jones  &   Rogers  and   T.  M.   Cliffe 

Attorneys   for  Thomas  Lynch,  Jr.,  Luther 

Lowell,  for  James  Lynch. 

The  appellees  contended  that  Herrick  was,  in  fact,  Thomas 
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Lynch's  attorney  and  was  acting  for  him  as  such.  His 
relations  toward  him  were  as  an  attorney  to  his  client. 

Lord  Chelmsford  in  Tate  v.  Williamson,  L.  R.  2  Chan. 
App.  Cas.  55,  lays  .down  the  rule  as  follows :  "  Whenever 
two  persons  stand  in  such  a  relation  that  while  it  con- 
tinues, confidence  is  necessarily  reposed  by  one,  and  the 
influence  which  naturally  grows  out  of  that  confidence  is 
abused,  or  the  influence  is  exerted  to  obtain  an  advantage 
at  the  expense  of  the  confiding  party,  the  person  availing 
himself  of  his  position  will  not  be  permitted  to  retain  the 
advantage,  although  the  transaction  could  not  have  been 
imjKJiiched  if  no  confidential  relation  had  existed." 

It  is  not  the  doctrine  of  courts  of  equity  that  attorneys 
are,  by  their  fiduciary  position,  wholly  incapacitated  to  pur- 
chase from  their  clients;  nor  does  such  incapacity  ordinarily 
exist  in  case  of  other  fiduciary  relations.  The  rule,  how- 
ever, is  that  the  presumption  is  always  against  the  validity 
of  transactions  of  that  character,  and  the  buixlen  is  on  the 
attorney  to  remove  that  presumption,  by  showing  affirm- 
atively the  most  perfect  good  faith,  the  absence  of  undue 
influence,  a  fair  price,  and  knowledge,  intention  and  free- 
dom of  action  on  the  part  of  the  client,  and  also  that  he 
gave  his  client  full  information  and  disinterested  advice. 
Roby  V.  Colehour  et  al.,  135  111.  341. 

The  relation  of  attorney  and  client  being  one  of  special 
trust  and  confidence,  the  law  requires  that  all  dealings 
between  them  shall  be  characterized  bv  the  utmost  fairness 
and  good  faith,  and  it  scrutinizes  all  transactions  ha<i 
between  them.  So  strict  is  the  rule,  that  dealings  between 
them  are  held  as  against  the  attorney  to  be  prima  fack 
fraudulent,  and  the  burden  is  not  upon  the  client  to  estab- 
lish fraud  and  imposition,  but  it  rests  upon  the  attorney 
to  show  fairness,  adequacy  and  equity.  Morrison  et  al.  v. 
Smith,  130  111.  305. 

Opinion  of  thb  Court,  Harkeb,  P.  J. 

The  controverted  questions  in  this  case  are : 

First.     Whether  the  quit-claim  deeds  executed  and  deliv- 
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ered  to  appellant  on  the  17th  and  18th  of  December,  1890, 
Avere  given  to  secure  indebtedness  to  be  treated  in  equity 
as  mortgages,  or  were  absolute  conveyances. 

Second.  Whether,  in  the  event  of  that  question  being 
decided  against  appellant,  relief  should  not  be  denied 
Thomas  Lynch,  on  the  ground  that  the  conveyances  were 
made  with  the  fraudulent  purpose  of  hindering  and  delay- 
ing creditors. 

Third.  Whether  Thomas  Lynch  advanced  to  appellant 
the  sums  of  money  claimed  by  the  amended  interpleader,  as 
it  is  called  in  this  case,  and  allowed  by  the  master  in  chan- 
cery. 

Fourth.  Whether  the  alleged  advances  to  appellant 
could  become  the  subject  of  adjudication  in  a  court  of 
equity. 

Fifth.  Whether  the  mortgage  from  Charles  Lynch  to 
James  Lynch  was  made  in  good  faith  and  valid. 

The  evidence  in  this  record  shows  that  Thomas  Lynch, 
through  mismanagement  in  the  administration  of  his  father's 
estate,  had  become  largely  indebted  to  the  estate  and  in- 
volved in  difficulties  with  his  brothers  and  sisters.  In  his 
embarrassment  he  applied  to  appellant,  a  lawyer  without 
license,  for  advice  and  financial  aid.  Appellant  furnished 
him  some  money  and  undertook,  through  his  advice,  to  lead 
him  out  of  his  difficulties.  We  entertain  but  little  doubt 
that  while  appellant  was  thus  acting  as  a  legal  adviser, 
various  schemes  by  which  creditors  of  Thomas  could  be 
defeated  of  their  claims  were  discussed  and  considered  by 
the  two.  We  are  of  the  belief  that  these  schemes  were  sug- 
gested by  appellant. 

We  have  carefully  examined  the  testimony,  and  have 
reached  the  conclusion  that  the  master's  report,  and  the  find- 
ing of  the  court  that  the  deeds  from  Thomas  Lynch  to 
appellant  were  given  as  security  for  indebtedness,  and  should 
be  treated  as  mortgages,  were  correct.  It  was  a  large 
amount  of  property  to  secure  so  small  an  indebtedness,  and 
one  of  the  purposes  may  have  been  to  prevent  other  creditors 
from  reaching  it.    We  do  not  think,  however,  that  under  the 
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circumstances  there  should  be  an  application  of  that  rule 
of  e({uit\''  which  denies  relief  to  one  part}'  against  another 
when  lK)th  have  been  engaged  in  a  fraudulent  transaction. 

The  parties  were  not  pari  delicto.  One  was  legal  adviser, 
the  other  client.  The  advice  of  the  former  being  adopted, 
he  procured  title  to  the  latter's  interest  in  valuable  real 
estate.  Equity  will  not  tolerate  the  idea  that  an  attomev 
may  make  use  of  his  i)eculiar  power  over  his  client  to  pro- 
cure a  contract,  which  is  illegal  and  contrary  to  public 
policy,  and  to  then  invoke  the  aid  of  the  law  to  enable  him 
to  retiiin  that  which  he  has  obtained  through  his  fraudulent 
artifices.  1  Story's  Eq.  Jur.,  Sec.  300;  Baehr  v.Wolf  et  al., 
59  111.  474. 

We  do  not  feel  warranted  in  disturbing  the  finding  as  to 
the  state  of  accounts  between  apj)ellant  and  Thomas  Lynch, 
and  the  order  that  appellant  should  pay  Thomas  the  sum  of 
$150.78.  There  was  a  sharp  conflict  tetween  the  parties  on 
this  branch  of  the  case.  The  master  who  heard  the  testi- 
mony and  stated  the  account,  saw  the  witnesses  and  observed 
tlieir  manner  of  testifying.  His  opportunities  for  judging 
correctly  their  credibility  were  superior  to  ours. 

We  think  the  court  had  jiirisdiction  to  adjudicate  u]X)n 
the  matter  of  advances  made  by  Thomas  Lynch  to  appellant. 
Having  obtained  jurisdiction  of  the  parties  and  the  subject- 
matters,  there  was  no  necessity  of  litigating  over  these 
accounts  by  piecemeal.  Having  answered  to  the  so-called 
interpleader  and  taken  issue  upon  the  claim  of  this  indebted- 
ness, he  waived  all  right,  if  he  had  any,  to  the  question  of 
jurisdiction. 

The  views  above  expressed  fully  dispose  of  the  conten- 
tion that  the  mortgage  from  Charles  Lynch  to  James  Lynch 
was  invalid. 

We  may  say,  however,  without  entering  into  detail  upon 
the  merits  of  that  question,  that  the  evidence  satisfies  us 
that  the  mortgage  was  made  in  good  faith.    Decree  affirmed. 
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ABATEMENT. 

Former  Suit  Pending, — Tlie  pending  of  another  suit  for  the  same 
cause  is  matter  in  abatement,  to  be  taken  advantage  of  by  plea,  and 
whether  in  a  suit  of  forcible  detainer  a  formal  written  plea  was 
necessary  or  not,  it  is  essential  in  rase  the  pending  of  another  suit  is 
to  be  made  a  defense  that  it  be  pleaded  in  abatement,  and  unless  the 
matter  relied  upon  appears  of  record  the  requirement  of  the  statute 
must  be  met  by  oath  or  affidavit.    Shepardson  v.  McDole,  850 

Former  Suit  Pending — Reasons  for  the  Rule. — The  reasons  for 
abating  a  second  suit,  is  that  the  defendant  may  not  be  vexed  with 
a  suit  that  is  useless  on  account  of  the  pendency  of  another  suit  in 
which  the  plaintiff  may  have  the  game  remedy.  But,  in  order  to 
have  the  effect  to  abate  the  second  suit,  the  remedy,  fiu^nished  by 
the  first  action,  must  be  complete  for  the  same  thing  for  which  the 
second  was  brought.    Shepardson  v.  McDole,  350 

What  is  a  Former  Suit  Pending, — The  pending  of  a  suit  in  chan- 
cery by  a  person  in  possession  of  land  asking  for  a  specific  perform- 
ance of  an  alleged  verbal  agreement  between  him  and  his  deceased 
father,  is  not  such  a  suit  as  can  be  pleaded  in  abatement,  in  an  action 
of  forcible  detainer  brought  against  him  by  tlie  executor  of  the 
father's  last  will  and  testament.    Shepardson  v.  McDole,  850 

ACCOUNTING. 

Claim  for  Board,  Clothing  and  Medical  Attendance. — In  a  suit 
for  foreclosure  and  a  cross-bill  by  defendants  for  an  accounting  of 
certain  expenses,  among  which  was  a  claim  for  furnishing  necessary 
board,  clothing  and  medical  attendance,  it  appeared  that  it  was  not 
the  intention  of  the  party  to  charge  for  such  furnishing  at  the  time, 
and  the  claim  was  not  allowed.    Mann  v.  Mann,  472 

Claim  for  Taxes  and  Insurance. — In  an  accounting  upon  a  cross- 
bill in  a  foreclosure  proceeding,  it  is  error  to  allow  an  abatement  of 
the  amount  due  on  the  mortgage  by  reason  of  expenses  incurred  for 
taxes  and  insurance,  where  it  was  the  duty  of  the  party  claiming 
such  abatement  to  pay  the  taxes,  and  where  he  had  a  right  to  keep 
the  property  insured  for  his  own  benefit.    Mann  v.  Manuy  472 

ACCOUNTS  SUED  ON. 

Copies — Objections  for  Not  Filing— When  Too  Late. — Where  a 
plaintiff  fails  to  file  a  statement  of  the  account  sued  on,  the  defend- 
ant may  have  the  case  continued  for  the  term,  or  he  may  obtain  a 
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rule  upon  the  plaintiff  to  file  such  statement.  If  he  does  not  elect  to 
do  so,  however,  and  pleads  in  bar,  he  can  not  raise  the  objection  on 
the  trial.    Dunker  v.  Schlotfeldt,  652 

ADVANCEMENTS. 

A  person,  after  making  his  will,  by  which  he  bequeathed  to  a 
daughter  the  sum  of  three  thousand  dollars,  made  an  arrangement 
by  wliich  he  advanced  to  her  the  amount,  and  took  from  her  the 
following  note: 

"$3,000.  Chesterfield,  III.,  Feb.  1, 1875. 

after  date  I  promise  to  pay  to  the  order  of  A.  W. 

Loper,  note  to  run  during  my  natural  life,  tlu'ee  thousand  dollars, 
value  received,  with  eight  per  cent  per  annum  from  date. 

LODUSKY  HaYWARD." 

At  the  death  of  the  testator  it  was  insisted  on  behalf  of  the  maker, 
that  the  note  was  not  payable  until  her  death,  and  that  she  was  en. 
titled  to  her  legacy  in  money.  It  was  held,  that  tlie  word  my, 
should  be  read  /its,  and  that  the  note  was  payable  at  the  death  of 
the  payee,  who  was  the  testator.    Hay  ward  v.  Loper ,  53 

AFFIRMANCE. 

Under  tJie  Ride  in  the  Rapp  Case. — Unless  it  appears  from  the 
record  that  the  obligor  has  been  released  from  his  entire  liability 
uix)n  the  bond  under  the  rule  of  law  laid  down  in  the  case  of  the 
estiite  of  Michael  Rapp  v.  The  Phoenix  Insurance  CV).,  113  111.  390,  the 
judgment  will  not  be  aflirmed.    DonneU  Mfg,  Co.  v.  Jones^  327 

AGENCY. 

If  a  person  holds  himself  out  to  be  acting  as  the  agent  and  for 
the  benefit  of  and  for  the  signers  of  a  syndicate,  the  law  wiU  not 
permit  him  to  repudiate  his  agency  and  speculate  out  of  the  partners 
of  such  signers  in  a  matter  in  which  they  all  have  a  common  inter, 
est.    Lyony.  Worcester,  639 

Emdence  of— Statements  of  the  Agent. — ^The  declarations  of  an 
agent  are  not  of  themselves  evidence  of  the  fact  of  his  agency. 
Wd>ber  v.  Indiana  Nat.  Bk.,  386 

AGENTS.  ^ 

Exclusive  Credit. — A  person  dealing  with  an  agent  known  to  be 
such,  may  give  him  the  exclusive  credit,  and  in  such  case,  the  cred- 
itor can  not  afterward  elect  to  hold  the  principal.  McFadden  v. 
Lynn,  166 

Liability  of  Third  Persons  Dealing  with  Agents. — ^If  a  creditor 
voluntarily  gives  an  enlarged  credit  to  the  agent  of  the  debtor,  or 
adopt  a  particular  mode  of  payment  whereby  the  principal  is  placed 
in  a  worse  position  than  he  otherwise  would  have  been,  the  liability 
of  the  original  debtor  is  discharged.    McFadden  v.  Lynn^  166 

Right  of  an  Agent  to  Speculate  out  of  his  Principal. — An  agent 
has  no  right  to  speculate  out  of  his  principal,  and  where  he  pur- 
chased a  piece  of  property  for  his  principal,  even  if  authorized  to 
pa.y  a  cei-tain  price,  he  has  no  right  to  purchase  it  at  a  less  price  and 
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claim  the  difiFerence  as  his  own.  The  principal  has  a  right  under 
such  circumstaneeB  to  the  benefit  of  the  more  favorable  price  for 
which  the  property  is  bought.    Lyon  v.   Worcester,  65^9 

When  Bound  by  the  Fraudulent  Acts  of  an  Agent. — ^A  principal 
holding  out  an  agent  as  having  auUiority  to  represent  him,  and 
thereby  asserting  or  impliedly  admitting  that  the  agent  is  worthy 
of  trust  and  confidence,  is  bound  by  all  his  acts  within  the  apparent 
scope  of  the  employment.  Hence,  the  principal  may  be  held  for  tlio 
fraudulent  acts  of  the  agent.    McFadden  v.  Lynn,  106 

ALIMONY. 

Contempt  of  Court— Failure  to  Pay. — A  decree  for  alimony  may 
be  made,  by  express  terms,  a  lien  upon  real  estate,  as  well  as 
by  virtue  of  the  statute,  but  this  will  not  deprive  the  court  of  the 
power  to  enforce  payment  by  attachment  for  contempt  of  court. 
Such  power  will  not  be  exercised,  however,  when  the  failure  to  pay 
is  through  mere  inability  and  is  not  willful.    McSJierry  v.  McSherry, 

90 

APPEAL. 

Franchise  Involved. — A  bill  in  chancery  praying  that,  in  case  the 
defendant,  a  railroad  company,  had  conveyed  its  property  to  a  con- 
solidated company,  which  was  shown  to  be  the  case,  then,  that 
such  deed,  on  the  hearing,  be  set  aside,  involves  a  franchise  and 
therefore  no  appeal  lies  to  this  court.  City  of  Belleville  v.  /.  <£r  St. 
L.  R.  R.  Co.,  801 

APPE^VLS. 

Practice — Abstract  of  Instructions. — The  Appellate  Court  may 
properly  refuse  to  consider  an  assigned  en-or  in  giving  an  instruc- 
tion, where  the  instructions  for  the  adverse  party  are  not  abstracted, 
the  question  not  being  properly  raised,  as  the  supposed  error 
might  have  been  cured  by  other  instructions.    Lindgren  v.  Svxirfz, 

488 
Court  Can  Look  Only  to  the  BUI  of  Exceptions. — In  an  action  upon 
a  promissory  note,  where  the  judgment  is  appealed  from,  and  the 
bill  of  exceptions  does  not  contain  a  copy  of  the  note  introduced 
upon  the  trial,  it  vxis  held,  that  this  deficiency  in  the  bill  of  excep- 
tions can  not  be  supplied  by  the  declaration  or  the  copy  of  the  note 
attached  thereto;  the  court  can  look  to  the  biU  of  exceptions,  and  to 
that  only,  for  the  evidence.    Spain  et  al,  v.  Thomas.  249 

APPEARANCE. 

Special  Entry  o/.— Where  the  object  of  entering  an  appearance  is 
to  question  the  jurisdiction  of  the  court,  it  is  not  necessary  that  the 
person  entering  such  appearance  should  submit  himself  to  the  juris- 
diction, surrender  his  right  in  that  respect  and  confer  jurisdiction 
where  none  existed.    Graves  v.  Whitney,  435 

APPELLATE  COURTS. 

A  Rule  of  Practice.— The  rule  that  parties  can  not  make  a  new 
case  in  the  Appellate  C'ourt  applies  to  the  law  as  well  as  to  the  facts, 
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80  an  objection  not  made  in  the  trial  court  can  not  be  considered. 
(/Connor  v.  Village  of  Shalibona,  619 

Practice  in  Reviewing  Cases, — ^The  Appellate  Courts  exercise  ap- 
pellate jurisdiction  only,  and  this  consists  in  reviewing  cases  as  they 
appear  in  the  trial  court,  and  not  in  trying  them  de  novo.  If  the  parties 
are  allowed  to  stipulate  as  to  facts  not  appearing  to  the  trial  coiurt, 
it  would  make  the  hearing  in  the  Appellate  Court  a  trial  de  novo, 
instead  of  a  review  of  what  was  acted  upon  in  the  trial  courts  O* Con- 
nor V.  Village  of  Shabbonaj  619 

Practice  in  Hearing  Cases. — In  a  suit  for  the  violation  of  an  ordi- 
nance brought  to  the  Appellate  Court  by  appeal,  a  stipulation  was 
filed  by  the  party  that  a  certain  paper  offered  was  the  **  original  or- 
dinance passed  by  the  board  of  trustees."  Under  this  stipulation  the 
paper  was  presented  to  the  Appellate  Court  for  consideration.  It  was 
held,  that  every  fact  which  could  rightly  influence  the  action  of  the 
trial  court  must  be  brought  to  its  attention,  if  it  is  to  have  any  weight 
in  reviewing  cases  brought  from  the  trial  court  to  the  Appellate 
Court.  Tlie  stipulation  was  not  noticed.  O'Connor  y.  The  Village 
of  Shabbona,  619 

ASSAULT  AND  BATTERY. 

Evidence  of  Antecedent  Facts, — In  tlie  trial  of  an  action  for  an 
assault  and  battery,  an  in(iuiry  into  antecedent  facts  is  not  proper, 
unless  they  are  fairly  to  be  considered  as  part  of  the  same  transaction. 
So  held,  where  a  party  was  allowed  to  prove  the  conduct  and  deport- 
ment of  his  adversary  on  previous  occasions.     Hulse  \,Tollinan,  490 

ASSESSMENT. 

Necessity  of  Payment — AccumiClations, — Where  a  certificate  in  a 
mutual  benefit  association  required  the  holder  to  pay  a  mortuary 
asst'ssment  on  the  death  of  each  member,  and  such  further  assess- 
ments as  might  be  made  by  the  directors  or  managers  for  expenses 
and  collection  costs,  within  thirty  days  after  notice,  and  if  not  re- 
ceived within  such  time  by  the  company,  the  certificate  was  to  be 
nuU  and  void,  it  api)eared  that  the  holder  of  the  certificate  had 
paid  all  assessments,  which  appeared  to  have  been  excessive,  re- 
sulting in  a  surplus.  It  was  held,  that  if  in  making  assessments  for 
mortuary  purix)ses,  more  was  required  and  collected  tlian  was 
authorized  by  the  contract,  the  excess  would  stand  to  the  credit  of 
the  holder  of  the  certificate.  Under  such  circumstances  he  might 
well  decline  to  pay  afvst^smcnts,  until  the  amount  thus  to  his  credit 
was  wjualed  by  unpaid  assessments.  Covenant  Mutvxd  Benefit  Assn. 
v.  Baldwin,  203 

ASSIGNEE. 

When  his  Aidhorify  Begins.— The  person  named  in  a  deed  of  as- 
signment is  the  legal  assignee  from  the  time  he  receives  the  assign- 
ment and  commences  to  act  under  it,  and  is  fully  qualified  to  act  as 
such  from  that  time,  and  if  he  is  endeavoring  to  get  possession  of  the 
assigned  proi)erty,  it  will  be  illegal  for  the  holder  of  the  chattel  mort- 
gage to  seize  it  and  thereby  deprive  the  assignee  of  the  custody  of 
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it,  as  it  would  be  illegal  to  deprive  the  County  Court  of  the  jurisdic- 
tion, and  in  such  cases  the  County  Court  would  have  power  to  order 
it  returned  to  the  assign^,  he  being  the  agent  of  the  court.  Mann 
V.  Heed,  '  406 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

Acknowledgmetit  and  Record, — An  assignment  for  the  benefit  of 
creditors  is  valid  without  being  acknowledged  or  recorded,  Gt  with- 
out the  assignee  giving  a  bond.  There  are  no  negative  words  in  the 
statute,  and  as  the  acknowledging  and  recording  are  not  an  essence 
of  the  thing  done,  and  the  substantial  purposes  of  the  act  may  be 
accomplished  without  either,  these  provisions  of  the  law  are  direc- 
tory only,  and  the  assignee  may  act  without  giving  bond  as  a  cfe  facto 
assignee.    Mann  v.  Reed,  406 

Improper  Preferences, — If  a  creditor  has  sought  to  obtain  an  im- 
proper preference,  it  will  be  the  duty  of  the  court  to  disallow  it,  and 
put  his  claim  upon  an  equal  footing  with  other  creditors.  It  is  the 
duty  of  the  sheritf  to  aid  the  court  in  this  particular,  and  not  to 
endeavor  to  obtain  improper  preferences  over  judgment  creditors 
who  have  caused  executions  to  be  placed  in  his  hands.  Mann  v. 
Reed,  400 

Office  of  Recording,  etc. — While  the  statute  requires  an  aasign- 
ment  for  the  benefit  of  creditors  to  be  recorded,  the  only  office  of  the 
record  is  constructive  notice  of  its  having  been  made,  and  when 
there  is  actual  notice  of  the  assignment  the  same  rule  as  to  taking 
possession  by  the  assignee  of  the  assigned  property  prevails  in  the 
one  case  as  in  the  other.    Mann  v.  Reed,  406 

Policy  of  the  Law. — It  is  the  policy  of  the  statute  to  expose  and 
correct  frauds,  for  the  beniflt  of  creditors,  and  compel  equal  distri- 
bution of  the  proceeds  of  the  assets,  imder  the  assignment,  rather 
than  to  declare  the  assignment  void.  Hence  the  statute  provides 
that  all  provisions  in  the  deed  of  assignment  preferring  creditors  shall 
be  void.    Mann  v.  Reed,  406 

Property  Subject  to  Liens,  etc. — A  brewing  company  entered  into 
a  contract  with  the  Hercules  Iron  Works,  to  put  into  its  establish- 
ment a  refrigerating  plant,  for  |10,500,  to  be  paid  for  as  follows: 
one-fourth  cash  on  delivery  of  the  machinery;  one-fourth  on  the 
complete  erection  of  the  plant;  $2,750,  by  a  note  payable  in  four 
months,  the  balance  in  first  mortgage  bonds  due  in  ten  yeara.  The 
iron  works  put  in  the  plant,  received  the  first  cash  payment.  Tho 
second  was  not  made  in  cash,  bat  instead  thereof  a  note  due  in 
ninety  days  was  taken.  Afterward  a  note  for  the  third  payment 
was  taken.  Neither  of  these  notes  was  paid.  The  contract  con- 
tained a  clause,  that  the  iron  works  should  have  a  right  to  remove 
the  plant  in  case  of  default  in  any  of  the  payments.  Afterward  the 
brewing  company  made  an  assifpiment  for  the  benefit  of  its  cred- 
itors; the  iron  works  filed  a  petition  in  the  County  Court,  claiming 
the  right  to  remove  the  plant,  according  to  the  terms  of  the  contract; 
the  court  dismissed  the  petition  and  the  iron  works  appealed.    It 
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tpon  held^  that  as  between  the  parties  to  it,  the  contract  was  valid, 
there  being  no  judgment  or  attaching  creditors,  or  h<ma  fide  pur* 
chasers  witliout  notice,  and  that  the  assignee  occupied  no  diffei-ent 
position  from  the  brewing  company,  the  assignor.  Hercules  Iron 
Works  Y,  Hummery  598 

What  the  Assignee  Takes, — ^Under  a  general  assignment,  the  as- 
signee takes  as  a  mere  volunteer,  and  the  property  assigned  is  sub- 
ject to  the  same  defects  of  title,  equities  and  liens  as  when  in  the 
hands  of  the  assignor.    Hercules  Iron  Works  v.  Hummer,  598 

ATTACHMENTS. 

Against  Partnership, — Attachment  proceeding  will  not  be  sus- 
tained against  a  partnership  as  an  entity,  unless  the  grounds  for 
attarhment  existed  against  all  the  partners,  and  tliis  rule  is  said 
to  be  universal,  whether  in  a  jurisdiction  where  by  special  statute, 
judgments  against  a  partnership  may  be  rendered,  though  not  all 
the  partners  are  served  with  process,  or  where  the  common  law  rule 
that  the  judgment  is  against  the  members  of  the  partnership,  pre- 
vails.   Hiniivan  v.  Andrews  Opera  Co.,  135 

Against  Partnership, — Sec,  3,  Ch.  11,  R.  S.,  authorizing  attachment 
proceedings  against  a  partnership  by  its  firm  name,  is  not  intended 
to  abolish  the  common  law  rule  relating  to  the  service  of  process  in 
suits  against  partnerships.    Hinman  v.  Andrev^s  Opera  Co.,         135 

Affldarit^The  Ride  under  the  Statute. — Under  our  statute  an 
attachment  against  a  partnership  by  the  firm  name  as  an  entity, 
can  only  be  sustained  when  the  affidavit  discloses  grounds  of  attach- 
ment against  each  of  the  partners,  and  all  must  be  brought  within 
the  jurirtdiction  of  the  court.    Hinman  v.  Atidrews  Opera  Co.,     IS-i 

ATTORNEY  FEES. 

Demand  for  Amount  Due, — Under  the  provision  of  the  **  act  pro- 
viding for  attorney's  fees  when  a  mechanic,  laborer  or  servant  sues 
for  wages"  (Law's,  1889,  372,  Kurd's  Statutes,  1891,  185),  if  the 
amount  recovered  is  less  than  the  amount  named  in  the  demand  in 
writing,  required  by  the  act,  no  attorney  fees  can  be  allowed. 
Fletcher  v.  Massey,  36 

Under  Statutes.— In  a  suit  for  wages  the  court  gave  the  following 
instruction:  If  the  jury  find  for  the  plaintiff,  the  form  of  the 
verdict  will  be,  **We,  the  jury,  find  for  the  plaintiff  and  fix  her 
damages  at  $  for  wages,  and  $  for  attorney's  fees," 

wliich  was  all  the  instruction  given  in  the  case  (except  one  as  to  the 
form  of  a  verdict)  for  the  defendant,  imder  the  statute  providing  that 
whenever  a  servant  or  employe  shall  have  cause  to  bring  a  suit  for 
wages  earned  and  due  and  owing  according  to  the  terms  of  the  em- 
ployment, and  shall  establish  by  the  decision  of  the  court  or  jury 
that  the  amount  for  which  the  suit  is  brought,  is  justly  due  and 
owing,  and  a  demand  therefor  has  been  made  in  writing,  etc.,  then 
it  shall  be  the  duty  of  the  court  to  allow  a  reasonable  attorney  fee. 
It  is  for  the  court  and  not  the  jury  to  fix  the  amount  to  be  allowed 
as  the  attorney  fee,  and  the  instruction  was  held  erroneous.  FUt- 
cJier  V.  Maasey,  36 
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betterments. 

Made  by  Mortgagor. — In  an  action  to  foreclose  a  moi-tgage,  the  de- 
fendant filed  a  cross-bill  asking  an  accounting  for  betterments  made 
by  him  upon  the  land;  the  claim  was  not  allowed  as  the  mortgage 
attached  to  all  betterments  as  soon  as  made«    Mann  v.  Mann,      472 

BILL  OF  EXCEPTIONS. 

Its  Office. — In  case  there  is  no  bill  of  exceptions  the  Appellate  Court 
can  not  inc^uire  as  to  the  evidence,  or  the  ruling  in  refusing  a  motion 
for  a  new  trial.    Helmuth  v.  Bdl,  826 

A  Pleading. — A  bill  of  exceptions  is  the  pleadingof  the  party  alleg- 
ing the  exception,  and  if  liable  to  the  charge  of  ambiguity,  uncertainty 
or  omission,  it  ought,  like  any  other  pleading,  to  be  construed  most 
sti-ongly  against  the  party  preparing  it  E.  St*  L,  Electric  St,  B,  B, 
Co,  V.  Caulei/j  810 

Certificate  of  Evidence. — A  bill  of  exceptions,  with  only  the  cei-tifi- 
cate  of  the  reporter,  stating  that  it  contained  all  the  oral  evidence, 
but  lacking  entirely  the  certificate  of  the  judge,  that  it  contained 
all  the  evidence  in  the  case,  is  not  such  a  bill  of  exceptions  as  the  law 
requires.    Lindgren  t.  Swartz,  488 

To  Contain  Rulings ^  etc. — The  rulings  of  the  trial  court  in  givin*; 
or  refusing  instructions  can  not  be  reviewed  in  the  Appellate  Court 
unless  the  instnictions,  together  with  the  rulings  and  proper  excep- 
tions, are  preserved  in  a  bill  of  exceptions.    Burlison  v.  Roberts,  269 
Exceptions  to  a  Motion  for  a  New  Trial, — A  motion  for  a  new  trial 
and  the  exception  to  the  action  of  the  court  in  overruling  the  same 
must  be  made  to  appear  by  the  bill  of  exceptions.    A  statement 
thereof  by  the  clerk  in  the  judgment  order  is  utterly  valueless.    So, 
no  exception  to  the  action  of  the  court  in  overraliiig  a  motion  for  a 
new  trial  is  shown  by  the  following  statement  in  the  bill  of  excep- 
tions :    *•  But  the  court  overruled  the  motion  (for  a  new  trial)  and 
rendered  a  judgment  in  accordance  with  the  finding  of  the  jury,  to 
the  rendition  of  wliich  judgment  the  defendant  then  and  there  ex- 
cepted."   E.  St.  L.  Electric  St.  B.  B,  Co,  r,  Cauley,  810 
Inference  from  its  Absence. — In  the  absence  of  a  bill  of  exceptions 
everything  do]iending  upon  the  evidence  is  inferred  in  favor  of  the 
verdict.    Helmuth  r.  Bell,  626 
Reporter's  Certificate.—Tlie  certificate  of  the  reporter  can  not  be 
Bubstituted  for  that  of  the  judge  to  a  biU  of  excei)tions.    Lindgren 
T.  Swartz,                                                                                          488 
Statement  that  it  Contains  all  the  Evidence,  etc.— Questions  of  Fact, 
— ^Where,  in  an  action  upon  a  promissory  note,  the  bill  of  exceptions 
contained  the  following  statement,  viz.,   •*  Tlie  foregoing  was  all  tho 
evidence  introduced,  except  the  note  which  was  in  evidence  on  the 
trial  of  the  cause,*'  it  was  held  to  be  insufiicient,  as  it  showed  upon 
its  face  that  it  did  not  contain  material  evidence  which  was  intro- 
duced upon  the  trial.    Spain  v.  Thomas,                                        249 

BILL  OF  LADING. 

Carrier  Bound  by  its  Statements,  etc. — Where  a  person  advances 
money  on  the  faith  of  a  biU  of  lading  afl  between  liim  and  the  Car- 
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rier  i>iHuing  it,  the  carrier  is  bound  by  the  terras  of  the  bill  and  he 
can  not  l)e  permitted  to  escape  hiB  liability  by  showing  that  the  state- 
ments contained  in  it  are  false.     Tibbits  v.  R,  I.  d:  P.  Ry.  Co.,     5C7 

**  Contents  and  Value  Unkiiovrn,'' — Where  a  bill  of  lading  of  a 
carload  of  com,  made  by  filling  up  a  general  blank  form  for  ship- 
ping all  sorts  of  freight,  contained  in  a  parenthesis  the  words  "  con- 
tents and  value  unknown  "  evidently  intended  to  apply  to  packages 
therein  mentioned,  the  contents  of  which  are  concealed  from  view, 
it  was  held,  that  such  a  condition  in  a  bill  of  lading  does  not  apply  to 
corn  in  bulk  loaded  into  a  car  from  an  elevator.  Tibbits  v.  R.  I.  dE* 
P.  Ry.  Co.,  507 

Use  of,  to  Obtain  Advances  on  Shipments. — Bills  of  lading  are 
constantly  used  by  shippers  to  obtain  advances  upon  their  shipments. 
It  is  to  be  expected  by  the  carrier  that  such  use  will  be  made  of  them; 
that  advances  will  be  made  upon  the  faith  that  the  property 
•  described  in  tliem  is  in  the  possession  of  the  carrier,  and  will  be 
delivere<l  to  the  holder  of  the  bills  of  lading.  Persons  trusting  in 
them  and  relying  upon  tlieir  truth  do  only  what  the  carrier  has 
every  reason  to  expect  will  be  done.  Such  use  is  a  materinJ  aid  to 
trallic  and  business,  and  is  to  be  recognized  as  an  important  and  use- 
ful factor  in  the  business  of  the  country.  Tibbits  <fc  Soil  v.  Rock 
Island  <€•  Peoria  Ry.  Co.,  567 

Weight  Stated  Subject  to  Correction.— A  bill  of  lading  contained  a 
statement  that  the  weight,  referring  to  the  articles  shipped,  was  sub- 
ject to  correction.  It  ttxis  Jield,  that,  so  far  as  the  statement  was  con- 
cerned, a  reasonable  construction  must  be  given  to  it,  such  as  the 
parties  would  naturally  give  when  the  shipment  was  made.  Errors 
and  mistakes  are  liable  to  occur  in  weighing  merchandise,  and 
the  right  reserved  in  the  bill  to  correct  such  errors  applied  to  such 
ordinary  en'ors  and  differences  in  weighing  as  might  be  reasonably 
expected  to  occur  and  not  to  such  erroi-s  as  would  be  apparent  to 
the  sight.    Tibbits  v.  R.  L  <fc  P.  Ry.  Co.,  5G7 

BONDS. 

Material  Alterations — Ihdy  of  the  Court  to  Instruct  as  to  the  Law, 
— A  person  employed  in  the  service  of  another,  being  required  to 
give  a  bond  for  the  faithful  performance  of  certain  services,  wrote  the 
bond  himself,  from  a  form  furnished  him  by  his  employer,  and  took 
it  away  with  him  for  the  purpose  of  having  it  signed  and  acknowl- 
edged by  his  sureties,  one  of  whom  did  not  read  the  bond,  or  require 
it  to  be  read,  but  inquired  what  it  was  intended  to  secure,  and  signed 
it  after  having  been  informed  that  it  was  only  for  the  purpose  of 
securing  the  return  of  a  wagon,  and  implements  which  were  fur- 
nished him  by  his  employer  for  use  in  his  business.  Afterward  said 
person  delivered  the  bond  to  his  employer.  When  delivered,  the 
condition  of  the  bond  was,  that  he  should  take  good  care  of  tlie 
implements,  wagon  and  other  property  furnished  him,  deliver  up  the 
same  in  good  condition  when  called  upon  to  do  so,  and  promptly 
report,  deliver  and  pay  over  to  th^  obligee,  all  money,  goods  and 
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other  property  received  by  him.  Default  having  been  made,  an 
action  was  brought  against  the  obligors.  The  defense  was  a  denial 
of  liability,  on  the  ground  of  material  alterations  in  the  bond.  On 
one  hand  the  evidence  tended  to  show  tliat  the  penalty,  both  in 
words  and  figures,  and  perhaps  the  names  of  the  sureties,  were  in- 
serted in  the  bond  after  it  was  signed,  and  before  delivery  to  the 
obligors.  On  the  other  liand,  there  was  evidence  tending  to  show 
that  if  the  bond  was  altered  after  it  was  signed,  it  was  while  it  was 
in  the  hands  of  the  person  so  employed,  and  before  the  delivery  to  his 
employer,  and  without  the  lat tar's  fault  or  knowledge.  It  was  held^ 
in  this  state  of  thf^  evidence,  to  be  the  duty  of  the  court  to  instruct 
the  jury  upon  the  law,  as  to  what  was,  and  what  was  not,  a  material 
alteration  sufficient  to  avoid  the  bond,  and  leave  the  jury  to  deter- 
mine the  facts  from  the  evidence.  Donnell  Mfg,  Co,  v.  Jonesy  827 
Signed  in  Blank — Authority  of  Principal  Obligee. — If  the  surety 
upon  an  official  bond,  relying  upon  the  good  faith  of  his  principal, 
permits  him  to  have  possession  of  the  bond  signed  in  blank,  such  an 
act  will  clothe  the  principal  with  authority  to  fill  up  the  blanks  in 
any  appropriate  manner  consistent  with  the  nature  of  the  obligation, 
80  that,  as  against  the  obligee,  receiving  the  bond  without  noti*^  or 
negligence,  and  in  good  faith,  the  surety  will  be  estopped  to  allege 
that  he  executed  the  instrument  with  a  leservation,  or  upon  con- 
dition, with  reference  to  filling  the  blcmks,  and  this,  whether  the 
blanks  to  be  filled  relate  to  the  penalty,  or  the  names  of  co-suretiee. 
The  liability  of  the  surety  in  these  cases  is  put  upon  the  ground  that 
he  makes  the  principal  maker  his  agent  to  deliver  the  bond,  and 
clothes  him  with  apparent  authority  to  fill  up  the  bond,  and  to  do 
any  other  acts  which  are  necessary  to  make  the  instrument  effectual 
for  the  purposes  intended.    Donnell  Mfg,  Co,  v.  Jones,  827 

The  Rule  Applies  to  Private  as  Well  as  Official  Bonds, — A  bond  . 
without  a  penalty  is  valueless;  therefore  where  a  surety  signs  a  bond 
in  this  condition,  he  authorizes  the  principal  intrusted  with  the 
delivery  of  it  to  insert  the  penalty  in  the  appropriate  blank,  and  if 
the  obligee  takes  the  bond  without  notice  or  negligence,  the  surety 
is  bound.  The  reason  of  this  rule  applies  as  well  to  private  as  to  offi- 
cial bonds.    Donnell  Mfg,  Co.  v.  Jones,  827 

BURDEN  OF  PROOF. 

Self-Defense. — In  an  action  of  trespass,  where  it  was  stipulated 

that  all  pleas  were  in,  the  defendant  imdertook  to  establish  a  plea  of 

self-defense.     It  toas  held^  that  by  this  plea  the  assault  was  admitted, 

and  the  burden  of  proving  that  it  was  committed  in  self-defense,  was 

'on  the  defendant    HiUsey,  Tollman^  400 

CARE  AND  NEGLIGENCE. 

Relative  Terms. — Care  and  negligence  are  relative  terms,  depend- 
ing largely  upDn  known  conditions;  as,  to  run  a  train  at  a  high 
rate  of  speed  where  it  is  known  that  persons  are  in  the  habit  of  pass- 
ing along  the  track,  or  crossing  it,  although  without  legal  right, 

Vol.  XLIX  43 
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may  be  wanton,  for  which  wantonnees,  resulting  in  an  injury,  there 
could  be  a  recovery,  while,  if  run  at  the  same  rate  of  speed,  without 
such  conditions  being  known,  and  an  injuiy  occurred,  tliere  would 
be  no  liability.    J.  C.  jB.  R.  Co.y.  Beard,  232 

CHARACTER. 

In  Action  for  Slander, — Where  a  plaintiff's  character  is  attacked 
by  evidence  under  a  plea  of  justification,  sliowing  that  the  plaintiff 
has  committed  a  crime,  and  casting  upon  him  an  imputation  of  dis- 
hoiK^ty,  it  is  competent  for  him  to  show,  if  he  can,  that  he  has  sus- 
tained a  good  character  for  honesty  in  the  community  where  he  has 
lived.     Balcomy.  Michels,  879 

CHATTEL  MORTGAGES. 

A  chattel  mortgage  which  covers  a  stock  of  merchandise  which  is 
to  be  sold  and  disposed  of  in  the  ordinary  course  of  txtide,  is  fraudu- 
lent and  void  as  against  other  creditors  of  the  mortgagors.  Mann 
V.  Reed,  406 

Power  of  Sheriff  Under. — It  is  no  part  of  the  sheriflTs  duty  to  fore- 
close a  chattel  mortgage,  and  if  he  does  foreclose  one  he  occupies  tiie 
position  of  the  private  agent  of  the  holders  of  the  mortgage.  Mann 
V.  Reed,  406 

CITIES  AND  VILLAGES. 

Arrest  of  Offenders. — ^The  arrest  of  a  person  on  a  charge  of  viola- 
tion of  an  ordinance  of  a  municipal  corporation,  and  detaining  him 
in  the  calaboose,  is  an  act  which  such  corporation  is  incapable  of 
doing,  except  through  its  constituted  officer— the  city  marshal — or 
some  other  person  duly  qualified  by  law  to  act.  The  miuiicipal 
corporation  can  act  in  no  other  way  except  through  its  officers. 
Blake  v.  City  of  Pontiac,  544 

Building  of  the  City  Prison. — The  building  of  the  city  prison  is  a 
lawful  act,  and  its  construction  does  not  render  the  municipality 
liable  for  the  wrongful  imprisonment  of  persons  therein,  when  they 
have  done  no  act  contributing  to  it,    Blake  v.  City  of  Pontiac,   544 

Calaboose  Regulations. — The  building  of  the  calaboose,  and  the 
establishing  of  regulations  for  the  detention  of  prisoners  therein  to 
answer  to  charges  of  violating  the  ordinances  of  the  citj^,  are  clearly 
within  the  police  power  of  municipal  corporations,  and  are  not  in 
their  nature  corporate  acts.    Blake  v.  City  of  Pontiac,  544 

Care  and  Negligence. — A  city  which  leaves  obstructions  in  its  side- 
walks for  m jnth3,  to  the  p2ril,  in  dark  nights,  of  those  who  do  not 
know  of  tlicm,  can  not  with  grace  insist  that  those  who  do,  shall  on 
every  occasion,  when  about  to  pass  them,  dismiss  from  their  minds 
all  interesting  subjects  of  thought  and  hunt  for  hidden  points  of 
danger.     Toian  of  Normal  v.  Gresham,  196 

Construction  of  Ordinances. — The  ordinance  of  a  city  being  in 
writing,  the  effect  of  the  sam^  is  a  matter  of  construction  for  the 
court,  and  not  to  be  construed  by  the  jury;  so  where  an  ordinance 
fixing  the  fire  limit  in  a  city  provided  that  in  case  of  the  erection  of 
a  building  contrary  to  its  provisions  it  should  be  the  duty  of  the 
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mayor,  after  having  given  the  owner  thereof  three  days'  notice  to 
remove  the  same  by  the  order  in  writing,  to  require  the  city  mar- 
shal to  remove  such  building,  it  teas  held,  that  it  was  for  the  oomt 
to  determine  whether  a  written  order  to  the  marshal  was  necessary^ 
and  not  to  leave  that  as  a  question  of  fact  for  the  jury.  Thompson 
V.  Evans,  289 

Control  of  Streets. — Under  our  statute  cities  are  given  exclusive 
control  of  all  streets  and  alleys  within  the  corporate  limits.  The  fee 
of  the  streets  is  in  the  corporation,  and  the  dominion  over  them  is 
as  absolute  as  that  of  the  owner  of  his  lands.  Barrows  v.  City  of 
Sycamorty  590 

Damages  in  Grading  Streets — Evidence  of  Proposed  Improve- 
ments. — ^In  an  action  against  a  municipal  corporation  for  damages 
occasioned  by  cutting  down  the  grade  of  a  street,  the  court  excluded 
evidence,  offered  on  the  part  of  the  defendant,  of  the  building  of  an 
abutment  at  the  intersection  of  the  streets  with  steps  for  foot  pas- 
sengers, etc.,  and  the  proposed  erection  of  a  bridge  over  the  street 
cut  down.  This  evidence  consisted  of  proceedings  of  the  city  coun- 
cil in  directing  advertisements  for  bids,  advertisements  in  pursuance 
of  such  directions  and  contract  entered  into,  and  the  testimony  of  the 
city  engineer,  concerning  plans  made  by  him.  It  did  not  appear  that 
there  was  any  fixed  and  definite  plan  to  be  preserved  and  incorporated 
in  the  record  so  as  to  bind  the  city  to  carry  it  out.  There  was  no 
ordinance  or  other  record  by  which  the  city  had  determined  upon  any 
plan,  but  the  attempt  was  merely  to  prove  what  the  coimcil  had 
done  in  the  way  of  advertising  for  bids  and  letting  contracts.  It 
was  lield,  that  the  evidence  was  properly  excluded.  City  of  Joliet  v. 
Emma  Blower  etal,y  464 

Damnum  Absque  Injuria. — ^Where  a  city  erected  a  water  tower  in 
a  street,  which  the  plaintiff  alleged  to  be  unsightly  and  cast  a  shadow 
upon  her  premises,  it  toas  held,  that  the  mere  fact  thqj;  her  property 
had  depreciated  in  value  by  reason  of  the  proximity  of  the  water 
tower  was  not  ground  for  action,  as  the  damages  arising  from  the 
causes  alleged  are  damnum  absque  injuria,  •  Barrows  v.  City  ofSyc- 
amore,  590 

Defective  Sidewalks- -Notice  to  PdHcemeru — If  the  policemen  of  a 
city  are  charged  with  the  duty  of  reporting  defects  in  sidewalks,  or 
if  they  have  been  in  the  habit  of  doing  so  by  the  direction,  or  with 
the  knowledge  and  approval,  of  the  officers  having  general  charge  of 
the  affairs  of  the  city,  then  a  notice  of  such  a  defect  to  one  of  their 
number  should  be  notice  to  the  city.    Looney  v.  The  City  of  Joliet, 

621 

Duty  in  Regard  to  Calaboose. ^The  statute  neither  requires  nor 
allows  a  city  or  other  municipal  corporation  to  erect  and  maintain, 
as  a  city  prison,  an  illegal  structure,  nor  does  it  allow  it  to  incarcer- 
ate prisoners  therein;  therefore  such  an  illegal  incarceration  should 
not  be  regarded  as  an  act  of  the  municipality,  as  it  has  no  power  to 
do  a  wrong.    Blake  v.  City  of  FOntiac,  544 
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Enforcement  of  Ordinances. — The  making  and  enforcement  of  all 
such  laws,  ordinances  and  regulations  as  pertain  to  the  comfort, 
safety,  health,  coQvenience,  good  order  and  welfare  of  the  public, 
18  within  the  power  of  a  municipal  corporation,  and  all  persons  offi- 
cially cliarged  witli  the  execution  and  enforcement  of  such  ordinances 
and  regulationa  are  quo  ad  Tioc  police  officers.  Blake  ▼.  City  of  Pon- 
tiaCj  544 

Fire  Ordinances — Notices  in  Writing^  etc. — Under  an  ordinance 
establiHhing  fire  limits,  and  providing  that  w^ooden  buildings,  which 
might  be  erected,  removed  or  repaired,  contrary  to  the  provisions  of 
the  ordinance,  should  be  deemed  nuisances,  and  upon  information 
thereof  it  should  be  tlie  duty  of  the  mayor,  after  having  given  the 
owner  or  builder  thereof  three  days'  notice  to  remove  them  by  an 
order  in  writing,  tarequire  the  city  marshal  torazesuch  building;;  to  the 
ground,  it  is  not  necessary  to  give  the  order  in  writing  to  the  marshal. 
The  written  notice  provided  for  in  the  ordinance,  as  an  order  in 
writing,  is  a  notice  from  the  mayor  to  the  owner  or  builder  of  the 
building  to  remove  the  same,  etc.,  but  so  far  as  regards  the  liability 
of  the  mayor  and  attorney  for  the  acts  done  by  the  marshal,  it  would 
make  no  difference  whether  the  notice  was  in  writing  or  not.  Thomp- 
son et  al.  V.  Evans  et  cd.,  2b9 

Liability  for  an  Act  of  Its  Officers. — ^In  an  action  brought  against 
a  city  and  the  city  marshal  for  arresting  a  person  and  confining  him 
in  a  calaboose,  where  a  city  is  simply  exercising  its  police  powers, 
any  act  of  its  officers  or  agents,  including  the  directors  or  aldermen, 
in  violation  of  and  against  the  terms  and  spirit  of  the  law,  where 
acting  as  a  legislative  body  or  as  mere  agents  and  officers  executing 
the  ordinances,  are  ultra  vires  and  in  excess  of  the  power  of  the  city, 
and  for  such  acts  of  such  officers  whereby  damages  accrue  to  any 
citizen  there  is  no  remedy  against  the  corporation.  Blake  t.  City  of 
Pontiac,  544 

Liability  for  Lack  of  Accommodations,  etc.,  in  City  Prison. — ^The 
fact  that  tramps  and  vagrants  were  kept  in  the  calaboose  in  company 
with  tihe  plaintiff,  and  that  he  was  not  kept  in  more  select  society 
while  confined  therein,  for  the  violation  of  an  ordinance,  and  tlie 
further  fact  that  he  was  offended  by  their  rough  and  vile  conversa- 
tions, and  became  nauseated  and  sick,  can  not  be  charged  against  the 
city  as  an  original  complaint  in  constructing  a  prison.  Blake  v.  City 
of  Pontiac,  544 

Liability  for  Unauthorized  Acts  of  Officers, — ^The  fact  that  the 
officers  of  a  municipal  corporation  adopt  ordinances  and  appoint  a 
marshal  to  see  that  they  are  executed,  does  not  render  the  municipal 
corporation  liable  for  the  unauthorized  illegal  and  oppressive  acts  of 
the  marslial  as  representative  of  the  municipality.  The  officers  of  the 
municipality  only  empower  the  marshal  to  do  that  which  the  ordi- 
nances require  and  not  to  oppress  its  citizens.  Btakev,  Cityof  Pon- 
iiac,  544 

Peddler's  License — Ordinances, — ^An  ordinance  may  be  partly  good 
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and  partly  bad,  when  the  parts  are,  in  themselves,  entire  and  dis- 
tinct from  each  other.  The  difficulty  is  in  determining  whether  the 
good  and  bad  parts  are  capable  of  being  separated.  Lucas  y.  City 
of  Macomby  60 

Pouoer  to  Commit  Wrongs, — A  city,  in  the  performance  of  its  police 
regulations,  can  not  commit  a  wrong  through  its  officers  in  such  a 
way  as  to  render  it  liable  for  the  torts  of  its  officers.  Blake  v.  City 
of  Pontiac,  644 

Purchase  of  Property  on  Streets, — ^A  purchaser  of  property  on  a 
street  in  a  city  can  not  be  held  to  anticipate  that  the  city  will  prob- 
ably destroy  the  value  of  such  property  in  a  large  measure  by  cut- 
ting down  streets  to  accommodate  people  living  on  other  streets,  or 
that  having  cut  down  part  of  the  street,  and  make  an  ample  road- 
way for  such  people,  it  would  then  excavate  the  remainder  of  the 
street  and  cut  off  access  to  the  property  entirely.  City  of  Joliet 
V.  Emma,  Blotoer,  464 

Power  over  Officers— Ratification, — A  city  has  no  power  to  author- 
ize a  police  officer  to  commit  an  unlawful  act,  and  what  it  can  not 
do  directly  it  can  not  do  indirectly  by  ratification.  Blake  v.  City  of 
PontiaCn  544 

Record  of  Passage  of  Ordinance. — ^The  record  of  the  proceedings 
of  a  village  board,  which  recited  that  all  the  members  were  present 
and  that  the  ordinance  in  question  was  passed  unanimously,  shows 
that  the  ordinance  was  legally  passed.  Village  of  Gilberts  v. 
Babe,  418 

Ordinances  Regulating  Speed  of  Trains — ConstrtuitioTU — An  ordi- 
nance regulating  the  speed  of  railroad  trains  within  the  limits  of  the 
city  is  sufficiently  comprehensive  to  include  an  engine  without  cars 
attached,  as  the  principal  purpose  of  the  ordinance  is  to  prevent 
railway  accidents  by  running  at  too  high  a  rate  of  speed.  E.  St,  L, 
Con,  Ry.  Co.  v.  OHara,  282 

Right  to  Amend  Records  of  Proceedings, — A  village  board  has  the 
right  to  amend  the  record  of  its  proceedings  at  a  subsequent  meet- 
ing so  as  to  correspond  to  the  facts  and  make  truth  appear  by  sup- 
plying omitted  facts.  So  held,  where  a  village  board  amended  the 
record  of  its  proceedings  at  a  previous  meeting,  so  as  to  show  the 
legal  passage  of  an  ordinance.     Village  of  Gilberts  v.  Rabe,        418 

Standard  of  Diligence  in  Regard  to  Defects  in  SideieaUcs,— The 
standard  of  diligence  and  care  to  be  expected  of  a  city  or  village 
in  the  inspection  of  its  sidewalks,  is  not  the  same  as  that  to  be  ex- 
pected from  a  casual  passer-by.  Persons  passing  over  walks  with 
the  duty  of  observing  ordinary  care  for  their  own  safety  are  held  to 
have  exercised  such  care,  although  not  perceiving  such  defect,  while 
a  city  or  village  is  considered  negligent  in  not  discovering  it. 
Looney  v.  City  of  Joliet^  621 

COJ^IMERCIAL  PAPER. 

Purchaser  Before  Maturity — Notice, — ^A  speculative  issue  which 
is  necessarily  involved  as  to  the  diligence  or  negligence  of  an  as- 
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signee,  before  maturity,  of  commercial  paper,  in  foDowing  up  or  fail- 
ing to  follow  up  inferences  suggested  by  evidentiary  facts,  will  not 
be  permitted.     Wdbber  v.  Indiana  Nat.  Bk.,  336 

Purchaser  with  Notice. — A  purchaser,  before  maturity,  of  com- 
mercial paper,  who  takes  the  same  with  a  full  knowledge  of 
defenses,  stands  in  no  better  situation  than  the  person  to  whom 
such  paper  was  originally  made  payable.  Webber  ▼.  Indiana  Nat. 
Bk.,  336 

Rights  of  an  Assignee. — The  duty  of  active  inquiry  does  not  rest 
on  the  purchaser  of  commercial  paper,  to  avert  t2ie  imputation  of 
bad  faith.  The  rights  of  tlie  holder  are  to  be  determined  by  the 
simple  test  of  honesty  and  good  faith,  and  not  by  a  si^eculatave  issue 
as  to  his  diligence  or  negligence.     Wefefcer  v.  Indiana  Nat.  Bk.,  336 

Rights  of  an  Assignee — The  General  Doctrine. — It  is  clear  from  the 
authorities,  that  the  general  doctrine  of  the  law  applicable  to  the 
purchaser  of  commercial  paper,  which  is,  that  notice  of  facts  which 
should  excite  inquiry  in  the  minds  of  a  reasonably  prudent  x)er9on,  is 
notice  of  the  ultimate  fact  which  such  inquiry  would  have  disclosed, 
is  not  applicable  to  the  assignment,  before  maturity,  of  such  com- 
mercial paper  as  notes.  They  enter  so  largely,  as  a  convenient  me- 
diiun,  hke  money,  into  exchange  or  trade,  stimulating  business 
activity  and  sustaining,  to  a  great  extent,  the  commercial  prosperity 
of  a  country,  that  public  policy  requires  they  shall  be  given  almost 
the  freedom  of  money  in  passing  from  hand  to  hand.  Therefore 
notice  of  the  ultimate  act  (and  not  merely  notice  of  evidentiary 
facts,  which  should  excite  inquiry  and  which  if  puiHued,  would,  by 
the  exercise  of  diligence,  lead  to  a  knowledge  of  the  ultimate  fact), 
is  essential  to  be  established,  to  impair  the  title  of  an  assignee  of  a 
note,  before  maturity.     Webber  v.  Indiana  Nat.  Bk.,  336 

COMMON  CARRIERS. 

Bound  by  Statement  of  Quantity  in  BUls  of  Lading. — ^T.  H.  &Co., 
of  Peoria,  delivered  to  the  R.  I.  &  P.  Ry.  Co.  a  quantity  of  c<Mn  for 
shipment.  It  was  loaded  into  a  car  from  an  elevator;  weighed  by 
the  weighmaster  of  the  Board  of  Ti*ade;  properly  sealed  and  shipped 
to  its  destination.  T.  H.  &  Co.  procured  from  the  railroad  com- 
pany a  blank  bill  of  lading  which  they  filled  up  by  inserting  the 
weight  as  given  by  the  weighmaster,  and  the  company's  agent 
signed  it  They  then  forwarded  the  bill  of  lading  to  T.  &  S.  at  the 
point  of  destination  and  drew  upon  them  for  the  price  of  the  com,  ac- 
cording to  the  weight  as  stated.  The  car  arrived  at  its  destination  in 
good  order,  none  of  the  com  having  been  lost  on  the  way.  T.  &  S. 
paid  the  draft  and  the  freight  according  to  the  weight  stated,  but 
upon  opening  the  car  a  shortage  of  14,336  pounds  was  found  in  the  com 
and  for  tliis  they  brought  suit  against  the  railroad  company.  The 
bill  of  lading  contained  a  column  at  the  top  of  which  was  the  ward 
"Weight,"  under  which  were  the  words  "subject  to  correction." 
In  this  column  the  weight  of  the  com  was  set  down.  The  bill  also 
contained  the  words  "contents  and  value  unknown;''  under  these 
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conditions  the  company  sought  to  defeat  the  suit  but  it  w,as  held 
that  the  plaintiff  had  a  right  to  recover.  Tibbits  v.  i2.  /.  &  P,  Ry, 
Co.,  567 

Neglect  of  Duty — Damages. — The  owner  of  a  lot  of  cattle,  in  good 
condition,  desiring  to  ship  them  over  the  plaintiff's  road  to  Chicago, 
in  time  for  the  next  day's  market,  delivered  them  at  the  station  on 
its  road  and  they  were  loaded  into  cars  furnished  for  that  purpose 
in  ample  time,  if  shipped  in  the  usual  course  of  its  business,  to  reach 
Chicago  and  be  put  upon  the  next  day's  (Friday's)  market  The 
train,  in  which  the  car  containing  the  cattle  was  to  be  put,  reached 
the  station  several  hours  late  and  by  some  neglect,  not  explained, 
failed  to  take  the  car.  Some  hours  later  another  train  passed  with- 
out taking  it.  It  then  being  too  late  to  get  the  cattle  uix)n  the  Fri- 
day's market,  they  were  unloaded  and  taken  home.  The  next  day 
the  market  was  lower;  a  few  days  later,  when  the  cattle  were 
shipped  to  Chicago,  the  market  was  still  lower.  In  an  action  brought 
to  recover  damages,  the  jury  awarded  the  plaintiff  $134.  It  u'aa 
held^  not  to  be  excessive,  considering  the  fall  of  the  market,  the  state 
of  the  weather,  and  the  evidence  tending  to  show  that  in  driving 
the  cattle  back  and  forth  and  keeping  them  until  they  were  finally 
shipped,  they  shrunk  from  sixty  to  seventy  pounds,  and  were  also 
fed  ten  or  eleven  bushels  of  com  a  day,  worth  thirty- five  cents  a 
bushel.    Illinois  Central  Railroad  Company  v.  SimmonSj  443 

COMPARATIVE  NEGLIGENCE. 

Application. — The  law  of  comparative  negligence  has  no"appli- 
cation  unless  the  person  injured  was,  at  the  time,  in  the  exercise  of 
ordinary  care.  Where  the  person  voluntarily  and  imnecessarily 
placed  himself  in  a  position  well  known  to  be  a  place  of  danger  and 
is  injured,  there  can  be  no  recovery  for  even  gross  negligence  on  the 
part  of  the  defendant,  his  act  not  being  willful  or  wanton.  /.  C.  R. 
R.  Co.  V.  Beard,  232 

CONDONATION. 

Revival  of  Former  Course  of  Action. — ^Evidence  of  an  unjustifi- 
able act  of  cruelty  in  1874,  followed  by  cohabitation  for  six  months, 
and  another  act  of  cruelty,  under  considerable  provocation,  fol- 
lowed by  peaceful  cohabitation  till  1882,  when  defendant  threatened 
to  shoot  complainant  if  she  disobeyed  his  request  not  to  go  to  a 
dance,  which  she  did,  and  left  him  for  six  months,  returning  to  him 
and  abiding  with  him  till  1886.  In  1886,  he  accused  her  of  adultery, 
after  which  she  lived  with  him  for  months  before  leaving  him.  It 
was  held,  that  such  action  was  insufficient  to  support  a  decree  of 
divorce  for  cruelty,  and  should  be  such  condonation  as  to  bar  a  suit. 
It  teas  held,  also,  that  the  latter  acctisation  did  not  renew  the  former 
acts  of  cruelty.    Nullnieyer  v.  Nulbneyer,  573 

CONFESSION  OF  JUDGMENT. 

Entered  Nunc  Pro  Tunc— A  clerk  of  a  court  in  this  State  is  not 
authorized  to  enter  a  judgment  by  confession  in  vacation  as  of  some 
previous  term;  he  can  only  enter  judgment  in  vacation  as  such,  and 
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can-  not  enter  it  aa  of  some  term,  or  ntmc  pro  tunc    Graves  v.  HTiif- 
ney,  43S 

CONFLICT  OF  TESTIMONY. 

Master^s  Report. — Where  there  is  a  conflict  of  testimony  before  a 
master  on  a  reference  to  state  an  account,  the  court  will  not  feel 
warranted  in  disturbing  the  finding  Mp&a  the  ground  that  it  is 
against  the  weiglit  of  the  testimony,  as  the  master  who  heard  the 
testimony  and  stated  the  account  saw  the  witnesses  and  observed 
their  manner  of  testifying,  and  had  superior  opportunities  for  judg- 
ing correctly  of  their  credibility.    Herrick  v.  Lynch,  657 

CONSPIItACY. 

Statement  of  the  facts  constituting  the  off ense,  is  contained  in  the 
opinion  of  the  court.    Medley  v,  Tlie  People,  218 

Failure  to  Aceomplisk  the  Common  Purpose. — Where  an  indict^ 
ment  for  a  conspii-acy  sufficiently  charges  the  offense,  and  it  suffi- 
ciently appears  from  the  evidence  that  Uie  defendants  were  acting  in 
concert,  the  fact  that  they  did  not  succeed  in  accomplishing  their 
purpose,  does  not  affect  the  question.  Conspirac}'  to  do  a  thing,  and 
an  effort  made  to  carry  out  a  common  purpose,  may  be  sufficient  to 
constitute  the  cliarj:^c»  of  conspiracy,  it  not  bviing  necessa^ry  for  the 
conspirators  to  succeed  in  their  design.    Medley  ▼.  The  People,  218 

CONTRACTS. 

Construction  of. — It  appeared  tliat  the  appellants  made  a  verbal 
contract  to  bore  a  well  upon  appellee's  land  tliat  would  permanently 
fui*ni8h  sufficient  water  for  the  wants  of  thirty  to  forty  head  of 
stock,  and  tliat  sixty  da^'s  should  be  allowed  in  which  to  test  its  ca- 
pacity and  permanency  of  tlie  supply  of  w^ater.  Appellee  put  a 
pump  in  the  well  which  lacked  thirty-five  feet  of  reaching  the  bot- 
tom. It  was  held,  that  by  no  fair  construction  of  the  contract 
could  it  be  held  tliat  the  appellants  were  required  to  furnish  the  nei*- 
essary  supply  of  water  within  the  reach  of  such  a  pump.  The  ca- 
pacity of  the  well,  or  the  strength  of  the  vein,  could  not  be  fairly 
tested  in  that  way.     Waggoner  et  al.  v.  Stocks,  151 

Of  Hiring — Rule  in  Case  of  a  Breach. — The  rule  in  a  suit  for  a 
breach  of  conti*act  for  hiring  as  to  tlie  amount  of  recovery,  is  the 
wages  agreed  to  be  paid  by  the  contract,  and  the  burden  of  showing 
what  the  plaintiff  did  earn  or  could  have  earned  by  reasonable  dili- 
gence in  otlier  employment  in  case  of  his  discharge  before  the  ex- 
piration of  the  time  fixed  by  tlie  contract,  is  upon  tlie  defendant. 
Kelley  v.  L.  6c  N.  R.  R.  Co.,  304 

Of  Subscription. — Uix)n  the  execution  of  a  contract  of  subscrip- 
tion for  stock,  mutual  rights  arise  between  tiie  subacribers  in  their 
relation  to  each  other,  by,  reason  of  which  they  are  to  reap  the  ben- 
efits, or  share  the  burdens  of  tlie  enterprise.  Qreai  Western  Tele- 
graph Co.  V.  Haight,  633 

Sale  of  Real  Estate  by  Agent.— Api^ellee  approached  appellant 
with  a  view  of  inducing  him  to  list  his  real  estate  with  his  agency 
for  sale.    He  was  told  tliat  the  farm  was  not  for  sale,  in  the  sense 
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that  he  was  hunting  a  buyer,  but  like  other  people,  he  had  a 
price,  and  that  if  any  one  came  along  and  offered  him  that  price 
he  would  sell  it.  That  he  had  held  his  farm  at  thirty  dollars  an 
acre.  Appellee  said  in  reply,  **  Will  you  place  your  farm  in  my 
hands  to  sell?*'  to  which  he  replied,  "  No,  sir  I  I  am  capable  of 
transacting  my  own  businesB,  and  so  long  as  that  condition  contin- 
ues, I  do  not  want  to  employ  any  man  to  transact  it  for  me.  It 
is  my  farm,  and  I  propose  whatever  there  is  in  it,  to  make,  and  if 
you  make  anything  out  of  the  sale  of  my  farm,  you  must  make  it 
out  of  the  other  feUow."  Appellee  afterward  advertised  the  farm 
in  a  paper  owned  by  him,  and  by  personal  solicitations,  endeavored 
to  effect  a  sale,  etc. ;  took  a  man  into  his  office,  talked  the  matter 
over,  told  him  it  was  a  bargain,  etc.  The  man  went  to  appellant  and 
bought  the  farm  at  $31  per  acre;  upon  the  trial  the  jury  found  for 
appellee,  for  the  amount.  Hdd,  that  the  evidence  was  sufficient  to 
support  the  verdict.    Ellis  v.  Dunaworth,  Adm'x,  187 

Silence  Warrants  the  Conclusion  of  an  Acceptance. — ^A  heating 
furnace  was  put  into  a  dwelling  house,  with  the  understanding 
that  if  it  did  not  work  satisfactorily,  to  notify  the  person  putting 
it  in  and  he  would  correct  it.  The  owner  of  the  house  used  the  fur- 
nace through  the  cold  weather  of  January  and  February,  without 
complaint,  until  the  seventh  day  of  March,  when  he  was  requested 
to  pay  for  it.  It  was  held,  that  the  circumstances  warranted  the 
conclusion  that  the  furnace  was  accepted.    McBride  v.  McClure, 

013 
Work,  Labor  and  Services. — ^Where  a  person  enters  into  a  contract 
to  complete  a  piece  of  work  for  a  stipulated  sum  and  is  prevented 
from  fulfilling  it  by  the  default  of  the  party  for  whom  the  work  is  to 
be  performed,  he  is  excused  from  completing  the  performance  and 
may  recover  j)ro  tanto  at  the  contract  price.  Demnie  and  Dierkes 
Furniture  Company  v.  McCabe^  453 

CONTRIBUTORY  NEGLIGENCE. 

As  a  Defense. — Contributory  negligence,  such  as  that  of  a  tres- 
passer upon  a  railroad  track,  can  not  be  relied  upon  as  a  defense,  in  any 
ca^e  where  the  action  of  the  defendant  is  wanton,  willful  or  reck- 
less, and  the  injury  ensues  as  a  result.  The  comparison  of  negligence 
in  such  cases,  under  the  doctrine  of  contributory  negligence,  must 
be  understood  to  apply  to  the  care  required,  or  to  the  law  of  relation 
as  to  reciprocal  duties,  after  discovery  of  the  danger  in  which  a  party 
is,  or  to  the  recklessness  or  wantonness  of  the  servants  of  the  defend- 
ant, in  failing  to  make  such  discovery,  and  avert  the  calamity.  I, 
C,  R.  R.  Co,  V.  Beard,  282 

CONVEYANCES. 

Reformation  of  a  Deed. — R.  entered  into  a  contract  with  S.,  obli- 
gating himself,  upon  the  payment  of  a  certain  sum  of  money,  to 
convey  to  S,  a  tract  of  land.  In  the  contract,  S.  stipulated  to  make 
a  good  and  lawful  fence  around  certain  parts  of  the  premises,  prior 
to  his  being  entitled  to  use  and  occupy  the  same.    R.  was  to  furnish 
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three  Btrands  of  wire  for  the  west,  south  and  east  sides.  S.  was  to 
be  at  all  other  expense  in  building,  repairing  and  keeping  up  the 
fence.  Afterward,  by  a  memorandum  signed  by  both  parties,  and 
attached  to  the  contract,  R.  agreed  that,  upon  the  payment  of  the 
other  sums  of  money,  he  would  convey  to  S.  another  tract  of  land, 
adjoining  the  one  named  in  the  contract.  In  this  memorandum  it 
was  stipulated  that  S.  was  to  make,  and  keep  up,  at  his  cost,  a  good 
and  substantial  fence,  that  would  turn  all  stock,  not  less  than  five 
feet  high.  S.  afterward  assigned  the  contract  and  memorandum  to 
H.,  to  wlioni  R.  and  wife  executed  and  delivered  a  deed,  conveying 
to  hun  both  tracts  of  land.  Tliis  deed  contained  the  following  clause: 
**  The  said  party  of  the  second  part  and  his  grantees,  at  his  and  their 
own  cost  and  expense,  to  keep  up  a  good  and  substantial  fence,  tliat 
will  turn  all  stock,  not  less  than  five  feet  high."  When  completed 
the  deed  was  folded  by  R.  and  handed  to  H.,  who  accepted  it  with- 
out examination  and  filed  it  for  record,  without  knowing  that  it  was 
so  conditioned.  Held,  upon  a  bill  filed  to  expunge  this  clause  from 
tlie  deed  by  H.,  that  the  undertaking  was  personalia  its  character, 
and  not  in  the  nature  of  a  covenant  running  with  and  attached  to 
the  land,  and  that  H.  was  entitled  to  have  it  expunged  from  the  deed. 
E088  et  at.  V.  Harben.  193 

Corporate  PowevH — Authority  of  its  Agents  to  Bind, — The  an- 
cient rule  that  contracts,  to  bind  a  corporation,  must  be  attested  by 
its  common  seal,  has  undoubtedly  been  greatly  relaxed.  Many  ccn- 
tracts  are  now  sufficiently  evidenced  by  the  signature  of  an  agent 
expressly  authorized  for  the  company,  and  as  to  many  others, 
authority  10  bind  with  or  without  writing  is  implied  from  the  scope 
of  the  agency  as  generally  undei-stood;  but  these  acts  are  such  only 
as  are  retjuired  for  convenience,  amounting  almost  to  necessity,  in 
the  conduct  of  the  ordinary  business  in  charge  of  the  agent  accord- 
ing to  custom.    B,  S.  Green  Comjmny  v.  Blodgett,  use,  etCy         180 

CORPORATIONS. 

Liability  of  Stockholders — Canceled  Subscriptions, — The  defendant 
signed  a  contract  of  subscription  for  100  shares  of  the  capital  stock 
of  the  corporation,  at  the  instance  of  the  agent  of  the  corporation, 
soliciting  subscriptions  for  the  purpose  of  enabling  the  agent  to  ob- 
tain other  subscriptions  to  the  stock.  It  was  agreed  orally  between 
the  defendant  and  the  agent,  at  the  time,  that  he  should  have  the 
privilege  of  erasing  his  name  afterward,  if  he  did  not  want  the  stock. 
After  the  agent  had  procured  otlier  subscriptions  the  defendant  was 
permitted  to  erase  his  subscription  according  to  the  agreement 
Some  years  afterward,  the  corporation  becoming  insolvent,  a  receiver 
was  apix)inted,  and  suit  was  brought  upon  the  subscriptions.  It  teas 
held,  that  the  receiver  was  entitled  to  recover  the  amount  of  the  sub- 
scriptions, and  that  the  arrangement  between  the  defendant  and  the 
agent  was  in  law  a  fraud  upon  the  other  subscribers.  Great  Western 
Telegraph  Co,  v.  Haight,  683 

Subscription  of  Stock  for  the  Purpose  of  Enabling  the  Corporaiion 
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to  Procure  OtJier  Subscriptions, — Where  a  person  subscribed  to  the 
capital  stock  of  an  incorporated  company  for  the  purpose  of  giving 
the  agent  for  the  company  a  start,  and  enabling  him  to  procure  other 
subscribers,  tY  ti7a« /leZd,  that  he  held  himself  out  as  a  stockholder, 
and  authorized  the  agent  to  so  represent  him,  and  that  he  coidd  not 
lawfully  withdraw  his  subscription  by  reason  of  an  agreed  arrange- 
ment which  he  liad  with  the  agent  for  that  purpose.  Great  Western 
Telegraph  Co.  v.  Haight,  633 

COUNTY  COURTS. 

Cliancery  Jurisdiction. — The  County  Court  of  De  Kalb  County 
was  not  invested  with  chancery  jurisdiction  by  the  act  of  1868.  Boyn- 
ton  V.  Holeomb,  503 

Power  to  Determine  the  Extent  of  their  Jurisdiction. — ^A  County 
Court  has  jurisdiction  in  the  first  instance  to  determine  what  inter- 
est passes  to  the  assignee.  It  is  inherent  in  aU  courts  in  general  to 
determine  the  extent  of  their  own  jurisdiction,  subject  to  reversal 
for  error  in  judgment.  Where  a  writ  of  execution  is  issued  from 
another  court  and  is  levied  on  property  assigned,  and  such  writs 
for  any  reason  do  not  create  valid  liens,  the  assignee  may,  imder  the 
order  and  direction  of  the  County  Court,  institute  proceedings  in  the 
proper  forum  for  the  recovery  of  the  property.    Mann  v.  Reed^    406 

Jurisdiction  in  Assignments  for  the  Benefit  of  Creditors. — Tlie 
County  C-ourt  has  jurisdiction  to  order  a  sheriff  to  make  a  return  of 
assigned  property  to  the  assignee,  which  has  been  illegally  levied 
U{x>n  after  tlie  assignment    Mann  ▼.  Heed,  406 

COURTS. 

Finding  of  the  Trial  Court. — The  finding  of  the  lower  court  is 
always  given  great  weight  in  the  Api)ellate  Court,  from  the  fact  that 
the  judge  trying  the  case  and  hearing  and  seeing  the  witnesses,  is  in 
better  position  to  judge  of  the  weight  proper  to  be  given  to  the  evi- 
dence than  the  Appellate  Court,  that  court  not  having  the  benefit  of 
the  presence  of  the  witnesses  and  of  hearing  them  testify;  therefore, 
unleHS  the  finding  of  the  coiuii  below  is  greatly  against  the  weight  of 
the  evidence,  its  judgment  will  not  be  disturbed.  Loudieim  v. 
Seyfarth,  661 

DAMAGES. 

In  action  upon  a  contract  to  convey  lots,  where  the  consider- 
ation was  the  construction  and  operation  of  a  street  car  line  and 
the  conveyance  of  the  lots,  the  damages  can  not  be  estimated  from 
proof  of  the  difference  between  the  contract  price  and  the  market 
value  of  the  lots  at  the  time  of  the  breach  of  the  contract.  Codding- 
ton  V.  HoblU,  66 

Elements  in  Arriving  at  Value  of  Growing  Crops, — In  estimating 
the  value  of  growing  crops  destroyed,  it  is  proper  to  take  into  con- 
sideration the  fact  that  the  land  was  very  fertile  and  productive  and 
that  it  had  produced,  for  a  series  of  years,  crops  which  were  larger 
and  brought  better  prices  than  the  average.  Economy  Light  <Sb 
Power  Co.  v.  Cutting^  422 
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Excessive, — In  an  action  for  tearing  down  a  shed,  where  the  evL 
dence  shows  the  actual  damage  to  be  |iSO,  a  verdict  and  judg- 
ment for  I'^OO  can  not  be  sustained,  where  there  is  an  absolute  want 
of  proof  of  milice.     Thompson  v.  Etxins,  289 

E,reinplary — Not  Proper,  When, — Where  an  act,  complained  of  as 
a  trespass,  was  done  bj  an  officer  without  malice,  under  a  mistaken 
idea  of  the  law,  and  while  endeavoring  to  discharge  his  duty,  it  is 
improper  to  award  exemplary  damages.     Thompson  v.  Eixins,     289 

Expenses,  etc. — ^The  recovery  is  limited  to  the  financial  or  pecun- 
iary loss  of  the  wife  and  next  of  kin  by  the  death  of  the  husband 
and  father,  and  the  expenses  incurred  or  paid  for  medical  attendance, 
care  or  nursing,  or  otherwise,  in  the  end?avoring  to  effect  a  cure.  The 
agony  and  pain  suff  v3r3d  and  endured  by  him,  th3  loss  of  earnings  while 
sick  or  disabled  by  tlie  injury,  can  not  be  considered  in  estimating 
the  amount  of  damages.  The  sole  measure  of  damages  is  the  pe- 
cuniary loss  to  the  widow  and  next  of  kin,  occasion^  by  the  destruc- 
tion of  the  life  of  the  husband,  etc.    Maney  v.  C.^  B.iSb  Q.  R.  IL  Co., 

105 

Grouping  Crop — Overflow  of  Water. — Where  damages  for  the 
destruction  of  a  growing  crop  is  sought  to  be  recovered,  the  measure 
of  damages  is  the  value  of  the  crop  as  it  was  when  destroyed,  with 
the  right  to  the  owner  to  mature  and  harvest  or  gather  it  at  the 
proper  time.  The  value  of  the  crop  is  a  matter  of  estimate  or  con- 
clusion of  the  mind  to  be  arrived  at  from  all  the  facts  which  would 
affect  it.    Economy  Light  and  Poirer  Co.  v.  Cutting,  422 

Tj^esjHiss — Mining  Under  tlie  Premises  of  Anotlier,  etc. — In  an 
action  for  damages  resulting  fix)m  the  defendants  mining  under  the 
plaintiff's  premises  the  damage  must  be  confined  to  the  direct  results 
of  the  wrongful  acts  and  must  not  include  elements  of  other  causes. 
Monmouth  Mining  and  Mfg.  Co.  v.  Regmier,  885 

When   Excessive. — The  question  of  damages    is   one  peculiarly 

within  the  province  of  the  jury,  after  hearing  the  evidence,  and  unless 

it  appears  tliat  they  have  been  governed  by  passion  or  prejudice,  the 

Appellate  Court  will  not  interfere  with  the  verdict.     City  of  Joliet 

T.  McCraney,  381 

When  Not  Excessive. — In  an  action  for  the  destruction,  by  an 
overflow  of  water,  of  two  acres  of  cabbages,  some  small  and  some 
large  enough  to  stop  cultivating,  half  an  acre  of  sweet  corn,  one 
acre  of  potatoes,  and  also  tomatoos  and  cucumbers,  and  thre?  acres 
of  land  prepared  for  setting  with  cabbage  plants,  the  plants  in  hand 
ready  for  setting,  the  jury  assessed  the  damages  at  $577.80.  Held, 
not  excessive.    Economy  Light  <fc  Poicer  Co,  v.  Cutting^  422 

DEATH. 

By  Negligent  or  Willful  Act — Common  Law  Liability. — ^At  the 
common  law  a  pei-son  injured  by  a  wrongful  act,  neglect  or  default 
of  another,  might,  if  the  injuries  were  not  fatal,  maintain  an 
action  to  recover  damages,  but  the  remedy  abated  upon  the  death  of 
the  person  injured.     So,  if  instantly  killed,  no  right  of  action  existed, 
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and  no  action  would  lie  in  favor  of  any  one  for  causing  the  death 
of  a  human  being    Maney  y.  C,  B.  <Sb  Q,  JS.  R,  Co.,  105 

DEBTOR  AND  CREDITOR. 

Fraudulent  Transfer  of  Property, — A  debtor  can  not  dispose  of 
his  property  in  secret  trust  for  himself  so  as  to  defeat  existing  cred- 
itors in  the  collection  of  their  debts.  Although  such  a  transaction 
may  have  a  valuable  consideration,  it  is  fraudulent  as  to  creditors, 
because  it  places  beyond  their  reach  valuable  right,  and  gives  to  the 
debtor  the  enjoyment  of  what  rightfully  belongs  to  them.  It  is 
wholly  immaterial  in  such  a  case  to  show  that  no  actual  fraud  was 
intended,  for  the  result  would  be  the  same.  Ratt  v.  Shvler,  Admin- 
istrator, etc. ,  655 

DECREES. 

In  Part  Erroneous. — Where  a  decree  is  in  part  erroneous  as  to  the 
findings  of  the  trial  court,  but  otherwise  correct,  it  will  be  reversed 
as  to  such  erroneous  findings,  and  affirmed  in  other  particulars. 
Mann  v.  Harrison,  408 

DECREES  OF  COURT. 

By  Whom  Executed. — ^A  decree  of  the  Circuit  Court  can  be  legally 
executed  only  by  an  officer  of  the  Circuit  Court.  Boynton  v.  HoU 
conibf  503 

"  DEDICATION. 

Evidence  of  Parol  Dedication. — Proof  of  a  parol  dedication  must 
clearly  show  an  intention  on  the  part  of  the  land  owner  to  dedicate, 
but  the  proof  may  consist  of  acts  of  the  owner  mutually  indicative  of 
such  intention,  or  his  acquiescence  in  the  use  of  the  land  in  question, 
and  under  circumstances  which  would  reasonably  forbid  such  ac- 
quiescence if  there  was  no  such  intention.  /.  C.  R,  Co,  v.  77i€  Peo- 
ple, 538 
Lands  of  Minors  Dedicated  by  Occupant,  etc, — Estoppel,  etc, — 
Where  a  person,  not  the  owner  of  lands  which  were  adjacent  to  a 
highway,  changed  the  location  of  the  highway  by  moving  fences, 
etc.,  and  the  minors,  in  whom  the  title  of  the  lands  was  vested,  ac- 
quiesced in  such  change  and  re-location  after  they  became  of  age, 
and  sold  the  lands  to  another,  it  was  held,  that  they  were  bound  by 
the  original  act  of  re-location  as  to  all  rights  required  by  the  public 
by  reason  thereof.    Oreen  v,  Stevens,  24 

DEFENSES. 

Action  on  Bonds — Filling  Blanks. — ^It  is  no  defense  to  an  action 
on  a  bond,  that  the  names  of  the  sureties  and  the  amount  of  the 
penalty  were  inserted  in  the  appropriate  blanks  by  the  principal  ob- 
ligator after  the  execution,  and  before  the  delivery  of  the  instru- 
ment and  without  the  knowledge  or  fault  of  the  obligee.  Donnell 
Mfg.  Co,  V.  Jones,  8557 

DISMISSAL. 

Of  Appeal  for  Non-Compliance  unth  the  Rules  of  tJie  Court, — Under 
a  rule  of  the  Circuit  Court,  providing  that  whenever  the  appellant 


63G  Appellaxe  Courts  of  Illinois. 

DISMISSAL.     Continued. 

neglects  to  have  the  case  docketed,  the  appellee  may  do  so,  and  ob- 
tain an  order  npon  the  appellant  to  refund  the  costs  necessarily 
advanced  by  him  in  so  doing,  it  toas  held^  that  the  role  covers  only 
such  costs  as  may  be  necessarily  [advanced.  This  necessity  is  not 
one  which  arises  from  the  oompulsion  of  the  clerk,  or  from  long  con- 
tinuing acquiescence  of  attorneys  and  their  clients,  or  from  the  order 
of  the  court  requiring  the  payment  of  illegal  foes.  It  is  necessary 
to  advance  none  but  legal  fees.  The  appellant  has  the  right  to  refuse 
to  pay  any  fees  except  those  legally  chargeable,  and  his  appeal  can 
not  be  dismissed  for  such  refusal,    Hanford  v.  Hagler^  258 

DIVORCE. 

Accusation  of  Unchastity  in  Connection  with  Acts  of  Cruelty. — ^In 
a  prcxieeding  for  divorce,  it  was  shown  in  connection  with  some  acts 
of  cruelty,  that  the  husband  had  accused  his  wife  of  adultery.  The 
court  refused  to  allow  him  to  show  w^hat  cause  his  wife  had  given 
him  to  suspect  her  of  unchastity.  This  was  field  error,  because  it 
might  have  explained  the  animus  of  the  charge  of  adultery  and  show 
that  it  was  not  maliciously  made,  and  might  possibly  sliow  that  the 
accusation  was  true.     Nullmeyer  v,  Nullmeyer,  573 

Cruelty — Condonation*— Acts  of  cinielty,  considered  as  a  cause  for 
divorce,  may  be  condoned.  So  held  where  the  only  acts  complained 
of  as  grounds  of  divorce  were  two  between  1S74  and  1875,  another 
in  1882,  and  an  accusation  of  adultery  in  1886,  the  parties  continu- 
ing to  live  together  as  husband  and  wife  in  a  peaceable  and  con- 
tented way  for  over  four  months  after  the  accusation  of  adultery 
was  made,  when  the  wife  abandoned  the  husband  without  any  new 
cause,    Nidbneyer  v.  Nullmeyer^  573 

Delay  in  Sejtaratxon — Condonation. — Where  delay  in  separation 
has  occurred,  the  party  bringing  the  suit  must  in  some  way  account 
for  such  delay,  for,  in  the  absence  of  the  explanation,  the  court  ou^ht 
not  to  be  called  upon  to  relieve  a  party  of  that  which  his  own  con- 
duct has  shown  to  be  not  grievous  to  him.    Nullmeyer  v.  Nullmeyer^ 

573 
DIVORCE  PROCEEDINGS. 

Evidence  Must  Support  tlie  Decree, — Where,  in  a  proceeding  for 
divorce,  the  cause  is  submitted  to  a  jury,  the  evidence  must  be  suffi- 
cient to  support  the  verdict,  or  a  decree  based  upon  it  will  be  set 
aside.    Nullmeyer  v.  Nullmeyer^  573 

DRAM  SHOPS. 

Parties  in  Action  for  Damages.-— It  seems  that  under  Sec.  9  of  the 
Dram  Shop  Act,  allowing  a  joint  or  several  action  to  be  brought,  the 
person  or  persons  entitled  to  the  action  may  sue  jointly.  The  fact 
whether  they  can  or  not,  is  a  mere  technicality  of  law,  and 
should  be  taken  advantage  of,  if  at  all,  in  apt  time.  Where  all  join, 
a  multiplicity  of  suits  is  avoided  and  no  damage  done  to  the  defend- 
ants, because  in  the  disti'ibution  of  the  property  among  the  plaint- 
iffs, the  defendant  is  an  indifferent  party.     Helmuth  v.  Bell,        626 
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e.tectment. 

Of  Passenger  from  Sleeping-Car-^ Act  of  Railroad  Company, — 
A  passenger  holding  a  second  class  passage  ticket  for  his  transport 
tation  over  the  lines  of  a  railroad  company,  purchased  a  sleeping-Ksar 
ticket  and  gained  admission  to  the  sleeping  car  before  the  matter 
was  discovered.  Holders  of  second  class  railroad  tickets  not  being  ' 
jiermitted  to  travel  in  the  sleeping-car  by  the  rules  of  the  railroad 
company,  he  was  ejected  by  the  railroad's  employes,  assisted  by  the 
servant  in  charge  of  the  sleeping-car/  In  a  suit  for  damages,  it  was 
held  that  the  expulsion  from  the  car  was  the  act  of  the  railroad  com- 
pany and  not  of  the  sleeping-car  company.  Pullman's  Palace  Car 
Co.  V,  Lee,  75 

ENDORSING  WITNESSES. 

Upon  the  Back  of  the  Indictments,— In  the  prosecution  of  misde- 
meanors the  law  does  not  require  the  names  of  witnesses  to  be 
placed  upon  the  back  of  the  indictment.    McDonald  v.  The  People, 

857 
ERROR. 

One  Person  Suing  Out  a  Writ  Can  Not  Assign  Error  for  the 
Ot?ier,^One  of  two  defendants  sued  out  a  writ  of  error,  the  other 
did  not.  In  the  Appellate  Court  it  was  held  that  the  one  suing  out 
the  writ  could  not  assign  error  in  the  judgment  afitecting  only  the 
one  who  did  not.    Barnard  t.  ReyjioldSf  696 

ESTATES. 

Estimating  Value  of  etc, — Tables. — Where  it  is  necessary  for  the 
jm^^  to  determine  the  comparative  v^alue  of  a  life  estate  and  remain- 
der in  real  property,  it  is  competent  to  show  and  give  in  evidence 
computations,  made  by  experts,  under  the  various  tables  in  general 
use,  made  by  compiling  statistics,  and  showing  the  general  expect- 
ancy of  life.     City  of  Joliet  v.  Emma  Blower,  464 

Postponement  of  the  Vesting. — It  is  familiar  law  that  an  intent  to 
postpone  the  vesting  of  an  estate  must  be  clear  and  manifest  and 
must  not  arise  by  mere  inference  of  construction.    Kelly  v.  Gonce, 

82 
ESTOPPEL. 

Doctrine  of— When  Applied. — The  doctrine  of  equitable  estoppel 
can  not  be  applied  to  a  person  who  has  been  guilty  of  no  fraud,  sim- 
ply because,  under  a  misapprehension  of  the  law,  he  has  treated  as 
legal  and  vaUd  an  act  which,  though  void,  has  been  open  to  the 
Inspection  of  all.    Boynton  r.  Holcomb,  503 

Essential  Elements. — The  essential  elements  of  an  estoppel  in  pais 
are,  misrepresentation  ot  concealment  of  material  facts,  ignorance 
of  the  truth  of  the  matter  by  the  party  to  whom  the  representations 
were  made,  and  reliance  upon  his  part  in  acting  upon  the  represen- 
tations.   Boynton  y.  Holcomb,  508 

ESTOPPEL  IN  PAIS. 

Fraud, — An  estoppel  in  pais  is  based  upon  a  fraudulent  purpose 
and  a  fraudulent  result.  Before  it  can  be  invoked  to  the  aid  of  a  liti- 
gant, it  must  appear  that  the  person  against  whom  it  is  to  be  invoked 
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has,  by  his  words  or  conduct,  caused  him  to  believe  in  the  existence 
of  a  certain  state  of  things  and  induced  him  to  act  upon  that  belief. 
If  both  parties  are  equally  cognizant  of  the  facts,  and  one  has  acted 
under  a  mistaken  idea  of  the  law,  the  other  party  can  not  say  he  has 
been  deceived  thereby,  and  is  entitled  to  the  apphcation  of  the  rule. 
Boynton  v.  Holcombj  503 

EVIDENCE. 

Acts  HaHng  no  Reference  to  the  Stibject-Matter  of  the  Suit,  Inadmis- 
sible.— On  the  tiial  of  an  action  based  upon  the  wrongful  opening  of 
a  ditch,  it  is  not  error  to  exclude  evidence  of  matter  which  has  no 
reference  to  the  subject-matter  of  the  complaint  in  the  declaration 
but  has  reference  only  to  some  contemplated  act  in  the  future.  Reed 
V.  jRiWi,  262 

Admissibility  Under  Allegations  of  the  Declaration. — Under  a  dec- 
laration charging  that  dirt,  waste  coal,  waste  material  and  other 
refuse  matter  from  the  coal  shaft  w^ere  deposited  either  directly  or 
through  the  agency  of  a  stream  upon  the  plaintiffs  land,  rendering 
it  unfit  for  cultivation  or  tillable  purposes,  evidence  of  damages  by 
water  occasioned  by  the  obstruction  of  the  channel  of  the  stream  by 
the  coal  so  as  to  flood  his  land  and  destroy  crops  by  the  action  of  the 
water,  is  inadmissible.     The  Coal  Run  Coal  Company  v.  GUes^    585 

Admissibility — Under  Allegations  of  the  Declaration, — ^Undera 
declaration  charging  that  the  defendant  occupied  the  premises  and 
operated  a  mine,  it  uhis  held,  that  the  plaintiff  could  not  recover  for 
an  injury  sustained  by  him  from  the  wrongful  acts  of  the  defendant*8 
tenants.     Coal  Rtin  Coal  Co,  ▼.  Giles,  585 

Books  of  Accotmt — Footings. — Footings  in  books  of  accoimt  form 
no  part  of  the  original  entries  and  are  not  admissible  in  evidence  as 
such.    McAmorev,  Wiley,  615 

Books  of  Account — Foundation  for  Admission  in  Evidence. — ^It  is 
error  to  admit  books  of  account  in  evidence  without  making  the 
preliminary  proof  of  the  facts  required  by  Sec.  3,  Ch.  51,  Revised 
Statutes.    McAmore  v.  Wiley,  615 

Burden  of  Proof. — "Under  a  declaration  which  charged  negli- 
gence in  not  keeping  the  cars  and  machinery  thereof  in  good  repair, 
but  which,  on  the  contrary,  were  out  of  repair,  and  not  sufficient 
for  the  purposes  used,"  it  is  incumbent  upon  the  plaintiff  to  prove 
not  only  a  defect  in  the  machinery,  but  the  defect  that  caused  the 
injury.  Merely  proving  that  there  was  a  defect  is  not  sufficient:  not 
only  so,  but  under  the  averments  of  the  declaration,  the  proof  must 
show  that  the  defect  causing  the  injury  was  known  to  the  defendant, 
or,  by  the  exercise  of  reasonable  care,  it  could  have  been  known. 
C.jC,<Sb  St.  L,  Ry.  Co.  v.  Dixon,  292 

Competency  as  to  Stock  Killed, — In  an  action  against  a  railroad  for 
killing  domestic  animals,  it  was  shown,  that  a  witness  was  competent 
to  testify  upon  the  subject  of  values;  that  he  had  heard  the  ftninrufcla 
described  in  the  suit  by  the  plaintiff  and  others,  and  was  asked  what 
was  a  fair  cash  value  of  the  animal  killed,  but  was  not  permitted  to 
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answer.  It  was  hddy  that  the  witness  had  not  bronght  himself 
within  the  rule,  for  at  the  time  the  question  was  asked,  it  had  not 
been  shown  that  he  had  heard  all  the  evidence  on  the  subject  about 
which  his  opinion  was  asked.     Chicago,  M.  <&  St»  P,  Co,  v.  Kendall, 

898 

Contents  of  a  Lost  Letter, — A  witness,  upon  the  trial  of  two  per- 
sons upon  the  charge  of  conspiracy,  was  permitted  to  testify  to  the 
content:!  of  a  letter,  written  to  her  by  one  of  the  defendants.  It  ap- 
peared, from  the  evidence  of  the  witness,  that  this  defendant  had 
been  in  correspondence  with  her  for  some  time,  in  regard  to  the  sale 
of  certain  property,  and  when  the  other  defendant  visited  her  for 
the  purpose  of  procuring  a  bill  of  sale  of  the  property,  he  took  the 
letter  from  a  basket  in  her  room.  Under  this  state  of  facts,  it  teas 
held  proper  to  allow  proof  of  the  contents  of  the  letter,  it  sufficiently 
appearing  that  the  defendants  were  acting  in  concert.  Medley  v. 
Tfie  People,  218 

Discussion  of  Evidence, — ^In  discussing  the  evidence  the  court  ar- 
rives at  a  conclusion  different  from  the  finding  of  the  court  below, 
and  reverses  the  judgment.    Payne  v.  Netvby,  141 

Effect  of  Improper,  Cured  by  Instructions, — In  an  action  against 
a  railroad  company  for  killing  horses,  the  plaintiff  was  allowed  to  in- 
troduce evidence  of  the  condition  of  the  fence  through  which  it  was 
claimed  they  got  upon  the  track,  for  a  considerable  distance  from 
the  place  in  question,  along  the  lands  of  the  plaintiff,  and  for  years 
prior  to  the  accident.  It  icus  held^  that  such  evidence  was  irrelevant; 
but,  an  instruction  being  given  to  the  jury  at  the  instance  of  the 
defendant,  that  they  had  **no  right  to  consider  in  coming  to  a  con- 
clusion in  the  case,  whether  or  not  the  fences  of  the  defendant  were 
good  or  poor,  sufficient  or  insufficient,  on  the  sides  of  its  right  of 
way  adjoining  the  premises  of  the  plaintiff,  other  than  the  panel  of 
fence  through  wliich  the  animals  got  the  night  they  were  injured," 
it  tras  held  that  this  instruction  properly  eliminated  the  objection- 
able evidence  from  the  case,  and  that  no  harm  resulted  to  the  de- 
fendant from  its  admission.  C,,M,  {ft  St,  P,  R.R,Co.  v.  Ken- 
daU,  898 

Evidentiary  Facts— Evidence  of  the  Ultimate  Facf.— Upon  the 
issue  of  notice  in  the  assignee  of  commercial  paper,  evidentiary 
^  facts  may  be  shown  for  the  purpose  of  proving  the  ultimate  fact  of 
notice  of  the  defense,  but  such  fact  must  be  established,  which, 
when  done,  constitutes  bad  faith  of  the  assignee  in  the  language  of 
the  law.     Webber  v.  Indiana  Nat.  Bk,,  836 

Former  Controversies, — In  an  action  of  trespass  for  personal  in- 
juries, the  merits  of  former  controversies  occurring  some  weeks 
before  the  affair  in  question,  are  not  material  in  determining  the  de- 
fendant's liability  for  committing  the  assault;  whether  the  plaintiff 
was  right  or  wrong  or  whether  his  conduct  was  commendable  on 
other  occasions,  is  not  in  issue.    Hulse  v.  Tollman^  490 

Hypothetical  Questions  as  to  Values. — Where   a    hypoth ethical 

Vol.  XLIX  44 
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question  is  put  to  a  witness  for  his  opinion  in  regard  to  the  value 
of  an  animal,  the  question  must  be  full  enough  to  form,  a  basis  for 
an  opinion,  and  must  omit  no  important  qualities  of  tiie  animal 
affecting  its  value,  about  which  there  is  no  dispute,  and  which 
would  necessarily  influence  an  opinion.  C,  M.  dt  SL  P.  R,  R.  Co.  v . 
Kendall,  398 

Photoginphs  of  Premises  in  Question, — Upon  the  trial  of  an  aotioa 
against  a  railroad  company  for  killing  domestic  animals  wliich  had 
got  upon  their  track  through  a  defect  in  the  fences  adjoining  the 
same,  the  court  refused  to  admit  in  evidence  a  photograph  of  the 
broken  fence  boards,  the  broken  boards  being  in  court  and  offered 
in  evidence.  It  was  held  that  the  photograplis,  which  exhibited 
only  a  partial  vie w  of  them,  were  propsrly  refused.  C,,M.  d:  St.  P. 
R.  R,  Co,  V.  Kendall  898 

Refusal  to  Admit  Competent  Evidence  Not  Necessarily  Reversible 
Error, — The  refusal  to  admit  evidence  which  is  competent,  where 
the  same  matter  has  bi?en  proven  by  other  witneases,  without  objec- 
tion, and  is  substantially  before  the  jury,  is  not  necessarily  error, 
for  which  judgment  should  be  reversed.     Reed  v.  RicJi,  263 

Reputation  of  a  Servant  Not  Competent, — ^Upon  the  triaJ  of  an  ac- 
tion against  a  railroad  company  for  personal  injuries,  based  upon  the 
ground  of  retaining  in  it»  employ  an  incompetent  and  liabitually 
negligent  engineer,  witnesses  were  called  for  the  express  purjxjse  of 
proving  that  the  engineer  was  known  by  the  nick-names  of  *•  Crazy 
Pete"  and  "The  Wild  Irishman,"  and  were  permittcii  to  testify 
over  the  objection  of  the  defendants.  It  teas  held  that  this  evidence 
was  not  proper  to  show  either  that  the  engineer  was  neghgent  or  in- 
competent, and  w^as  prejudicial  to  the  defendant.  St,  L,,  A.  d:  T, 
H.  R,  R,  Co.  V.  Corgan,  129 

Statements  Made  at  the  Time  of  Doing  an  Act, — ^The  statement 
of  a  party,  made  at  the  time  of  dging  an  act,  may  be  shown  in  evi- 
dence in  connection  with,  and  as  a  part  of  the  act.  So,  where  a 
party,  claiming  to  have  deposited  a  sum  of  money  in  a  bank  to  the 
credit  of  a  third  party,  a  clerk  of  the  bank  who  testified  that  no 
money  had  been  delX)sit(^d  to  the  credit  of  said  party,  was  asked,  on 
cross-examination,  whether,  at  about  tlie  time  in  question,  a  de- 
posit had  been  made,  and,  having  answered  in  the  afiimiative,  he 
was  then  asked,  "  What  was  said  at  the  time  by  the  party  making 
the  deposit  ? "  It  teas  held,  that  an  objection  to  the  question  vi'as 
properly  overruled.     Medley  v,  Tfie  People ,  218 

Weight  to  be  Given  to  Testimony, — Where,  in  an  action  against  a 
railroad  company  for  killing  horses,  a  witness  testified  that  he  knew 
the  value  of  horses  generally  in  the  vicinity,  and  had  seen  the  horses 
about  which  he  testified,  the  cross-examination  developed  the  fact 
that  he  had  but  httle  knowledge  on  the  subject,  and  slight  opportu- 
nity to  judge  of  the  value  of  horses,  it  was  held,  that  the  cross- 
examination  only  affected  the  weight  to  be  given  to  it,  but  did  not 
render  it  incompetent.     C,  ifcf.  <fc  St.  P.  R,  R.  Co,  v.  Kendall,      398 
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exceptions,  ' 

Berord. — A  record  which  contains  no  proper  exceptions  presents 
no  questions  for  the  consideration  of  an  appellate  court.  State 
Bank  of  Tonauxinda  v.  Dawson,  Sheriff y  256 

To  Rulings  of  the  Court  upon  Evidence  Heard  in  the  Absence  of 
the  Jury. — Where  the  court  heard  evidence  in  the  absence  of  the 
jury,  upon  the  question  of  the  execution  of  a  lease,  to  which  no  ex- 
ceptions were  taken,  but  an  exception  was  taken  to  the  ruling  of  the 
court  upon  the  question,  the  record  not  showing  that  any  of  the  tes- 
timony so  heard  by  the  court  was  repeated  in  the  presence  of  the 
jiuy,  or  that  any  remark  or  ruling  of  the  court  made  while  the  jury 
was  absent  was  repeated  or  referred  to  afterward  in  the  presence  of 
the  jury,  it  was  held,  that  the  party  objecting  could  not  have  been 
prejudiced  by  any  evidence  heard,  or  ruling  made,  when  the  jury 
were  absent.     Thicker  v.  Burkitty  278 

Waiver ,  etc, — Where  an  exception  has  been  preserved  to  the  ruling 
of  the  court,  but  has  not  been  considered  by  counsel  sufficiently  im- 
portant to  require  mention  in  his  argument,  it  will  not  be  noticed  by 
the  Appellate  Court.     Tucker  v.  Burkitt,  278 

EXECUTION. 

Must  Be  Under  Seal. — An  execution  issued  from  a  court  of  record 
which  lacks  the  seal  of  the  court  is  void.  Mann,  Assignee^  etc.,  v. 
Beedy  406 

FALSE  REPRESENTATIONS. 

Commercial  Agencies. — The  false  representation  must  be  shown  to 
have  been  made  to  the  vendor  or  to  a  commercial  agency,  whose 
business  it  is  to  ascertain  the  financial  condition  of  dealers  and  report 
to  its  customers.  The  business  of  commercial  agencies  is  well  under- 
stood in  the  commercial  world,  and  a  false  and  fraudulent  statement 
made  by  a  retail  dealer  to  one  of  them  upon  which  a  vendor  is  in- 
duced to  extend  credit,  would  be  followed  by  all  the  consequences  of 
a  false  statement  made  directly  to  the  vendor.  Staver  <St  Abbott  Mfg. 
Co.  V.  Coey  426 

FALSEHOOD  AND  DECEIT. 

Moral  and  Legal  Wrongs, — Falsehood  and  deceit  are  always  sub- 
ject to  moral  condemnation,  but  it  is  not  appointed  to  human  tri- 
bunals to  sit  in  judgment  upon  mere  moral  delinquencies  or  abstract 
wrongs,  affecting  only  the  conscience;  such  tribunals  take  cognizance 
of  delinquencies  and  wrongs,  only  when  another  has  been  induced 
by  them  to  do  some  act  to  his  own  injury.  Deceit  and  fraud,  if  not 
acted  upon,  or  if  not  accompanied  by  injury,  are  moral,  not  legal 
wrongs.    Mahoneyr.  Whyte^  97 

FORCIBLE  DETAINER, 

A  suit  in  forcible  detainer  is  governed  by  the  same  rules  as  other 

cases  at  law  except  that  the  plea  of  not  guilty  is  sufficient  to  admit 

evidence  of  any  defense  to  the  merits.    Shepardson,  Ex'r,  v.  McDoJe, 

850 
FORCIBLE  ENTRY  AND  DETAINER. 

Possession, — Where  the  evidence  fails  to  show  that  the  plaintiff 
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had  posReHsion  of  the  land  m  controversy,  the  suit  must  faiL    Kim- 
mel  V.  Frazer,  462 

Title. — ^The  means  by  which  the  parties  obtained  title  to  real  proi>- 
erty ,  can  not  be  considered  in  an  action  of  forcible  entry  and  detainer. 
Kimmel  v.  FrazeVf  46S 

FRAUD. 

Misrepresentations  Knowingly  Made. — ^Misrepresentations  know- 
ingly made  are  sufficient  to  warrant  an  inference  of  fraudiilent  in- 
tent, but  to  hold  that  the  intention  of  the  party  making  the  misrep- 
resentation is  immaterial  would  be  against  authority  and  principle. 
Stav^  &  Abbott  Mfg.  Co.  v.  Coe,  426 

Not  Premtmed — When, — Where  a  firm  engaged  in  merchandising, 
sold  out  their  business  to  another  firm,  to  whom  they  were  indebted 
in  a  large  amount,  and  the  purchasers  took  possession  immediately, 
removed  the  sign  board,  put  their  own  in  its  place  and  advertised  the 
change,  it  was  held,  that  the  sale  was  not  necessarily  fraudulent  be- 
cause one  of  tlie  firm  of  the  vendors  was  employed  to  remain  in  the 
store  as  a  salesman,  by  the  purchasers,  after  the  sale.    Loucheim  v. 

SeyfartK  561 

Pari  Delicto — The  Rule  in  Equity  Not  Ahvays  Applied. — ^L.,  being 
indebted  to  different  persons,  applied  to  H.  for  legal  advice,  procured 
from  him  a  small  advance  of  money,  and  under  his  advice  conveyed 
to  him  a  large  amoimt  of  property,  ostensibly  for  the  {Hirpoee  of 
securing  H.,  but  really  for  the  purpose  of  hindering  his  creditors. 
H. ,  having  received  the  return  of  the  amount  of  money  advanced 
by  him  out  of  the  rents  and  profits,  a  proceeding  in  chancery  was 
had  to  compel,  among  other  things,  a  re-conveyance  of  the  property. 
It  was  held,  that  the  parties  being,  one,  legal  adviser  and  the  other 
client,  and  by  the  advice  of  the  former  being  adopted,  he  procured 
tlie  latter 's  interest  in  real  property,  tliey  were  not  in  pari  delicto, 
and  that  the  rule  of  equity  which  denies  relief  to  one  party  against 
another  when  both  have  engaged  in  a  fraudulent  transactioii  should^ 
not  be  applied.     Herrick  v.  Lynch,  6o7 

Parties  in  Pari  Delicto — Attorney  and  CZienf.— Equity  will  not  tol- 
erate the  idea  that  an  attorney  may  make  use  of  his  peculiar  power 
over  his  client  to  procure  a  contract,  which  is  illegal  and  contrary 
to  public  policy,  and  to  then  invoke  the  aid  of  the  law  to  enable  him 
to  retain  that  which  he  has  obtained  through  his  fraudulent  artifices. 
Herrick  v.  Lynch,  657 

FRAUDULENT  ACTS  OF  AN  AGENT. 

Reasonable  Care  by  Persons  Dealing  with  Him. — As  a  general  rule, 
the  law  does  not  protect  one  whose  want  of  ordinary  care  has  re- 
sulted in  placing  his  adversary  in  an  unfavorable  i)osition.  When, 
under  such  circumstances,  he  seeks  to  cast  the  burden  which  must 
be  borne  by  one  of  them,  upon  the  shoulders  of  the  other,  he  is  told 
that  had  he  exercised  such  care  as  might  be  expected  of  a  reasonably 
prudent  man,  the  loss  would  not  have  occuired.  McFcuiden  v. 
Lynn,  166 
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fraudulent  conveyances. 

Secret  Trusts, — A  person  a^inst  whom  a  judgment  was  recovered, 
sold  his  real  estate  for  its  full  value  to  his  son,  and  being  a  widower, 
advanced  in  years,  called  together  his  children,  and  in  consideration 
of  their  verbal  agreement  to  support  him  so  long  as  he  should  live, 
made  a  distribution  of  his  property  among  them.  It  teas  held,  that 
this  distribution  of  his  property  was  fraudulent  as  to  creditors, 
whether  done  for  the  purpose  of  hindering  and  delaying  his  cred- 
itors or  in  good  faith.     Rutt  v.  Shuler,  655 

What  is  Not. — A  judgment  debtor,  being  the  owner  of  real  estate, 
sold  it  to  his  son  for  the  full  value,  and  having  received  payment  for 
the  same,  distributed  the  proceeds  among  his  children  in  consider- 
ation of  their  agreement  to  support  him.  It  was  held,  that  the  con- 
veyance of  the  real  estate  was  not  fraudulent  as  to  judgment  cred- 
itors, and  a  deci*ee  making  it  subject  to  the  judgment  and  execution 
was  reversed,  it  not  appearing  that  the  agreement  between  the 
father  and  tlie  children  entered  into  the  consideration  for  the  con- 
veyance.   Rutt  V.  Shider,  655 

GARNISHMENT. 

A  garnishee  mify  be,  and  indeed  for  his  own  safety,  is,  bound  to  in- 
quire into  the  validity  of  the  proceedings  against  his  creditor,  to  the 
extent  of  seeing  that  the  court  had  jurisdiction  to  render  the  judg- 
ment against  his  creditor.  Hinman  v.  Andrews  Ojjera  Co.,  use  of, 
etc,  185 

GROSS  NEGLIGENCE. 

Not  in  Law  an  Intentional  Mischief. — Gross  negligence,  of  itself,  is 
not,  in  law,  a  defined  and  intentional  mischief,  although  it  may  be 
cogent  evidence  of  such  fact.  The  term  is  not  one,  which,  grammat- 
ically at  least,  and  apparently  not  in  law,  though  frequently  so  ap- 
plied, is  a  subject  of  comparison.     L  C.  R,  IL  Co.  v.  Beard,        232 

HIGHWAYS. 

Encroachments  by  Fencing — Acceptance  and  Dedication,  etc. — ^If, 
when  a  man  owning  the  land  adjacent  to,  encroaches  upon,  a  high- 
way by  fencing,  he  gives  to  the  public  another  way,  outside  of  his 
fence,  connecting  with  the  road,  the  way  so  given  may  be  accepted 
by  the  public,  and  in  such  case  there  will  be  as  to  such  portion,  a 
public  highway  by  dedication.  A  road  so  acquired  will  be  just  as 
binding  on  the  land  owner  as  though  it  had  been  laid  out  in  the  first 
instance  by  the  authorities,  and  the  owner  can  not  thereafter  with- 
draw it     Green  v.  Stevens,  24 

Obstruction. — Section  77,  Ch.  174,  R.  S.,  providing  that  no  railroad 
corporation  shall  obstruct  any  public  highway  by  stopping  any  train 
upon,  or  by  leaving  any  car  or  locomotive  engine  standing  on  its 
tracks  where  the  same  intersects  or  crosses  such  public  highway,  is 
not  violated  unless  the  train,  car,  or  locomotive  stopped  or  left  stand- 
ing thereon  forms  an  obstruction  to  traveL  I.  C.  R,  Co.  v.  Tfie  Peo- 
ple, 588 

Obstruction  by  Cars,  etc. — Sec.  77  of  chapter  174,  R.  S.,  which  pro- 
vides that  no  railroad  corporation  shall  obstruct  any  public  highway 
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by  stopping  trains  upon,  or  by  leaving  cars  or  locomotives  standing 
upon  it3  track  where  the  same  crosses  such  highway,  is  a  penal 
statute,  which,  by  well  establifehed  rules  of  construction,  mu^t  be 
strictly  construed,  and  ina  prosecution  under  it,  it  is  not  sufficient  to 
show  that  the  company  left  a  car  standing  on  its  track  where  the 
same  intersects  or  crosses  a  public  highway.  It  must  be  shown  Uiat 
the  car  or  locomotive  obstructed  public  travel.  Illinois  Central  JR. 
Co.  V.  The  People,  540 

Obsb'uctions  by  Railroad  Companies — Parol  Dedication. — In  an 
action  against  a  railroad  company  for  obstructing  a  public  highway 
crossing,  it  appeared  that  the  public  had  used  the  crossing  for  thirty 
years,  and  that  until  a  short  time  before  the  commencement  of  the 
suit,  the  company  had  recognized  its  right  to  do  so.  In  the  con- 
struction of  a  building  on  its  right  of  way,  it  had  left  an  opening  the 
width  of  tlie  street,  and  constructed  approaches  from  both  sides.  It 
had  constructed  and  maintained  a  plank  crossing  for  the  convenience 
of  the  public,  erected  and  maintained  at  the  place,  a  sign-board, 
reading,  *' Railroad  crossing,  look  out  for  the  cars,"  and  a  portion  of 
the  time  had  kept  a  flagman  there.  It  was  held,  that  independent 
of  any  right  acquired  by  tlie  public  by  reason  of  long  and  continued 
use,  such  acts  by  the  company  furnished  strong  evidence  of  a  parol 
dedication.    lUinois  Central  R,  Co.  v.  The  People,  581 

HUSBAND. 

Legal  Liability  at  Common  Law, — ^A  husband^s  liability  at  common 
law,  rested  solely  upon  the  reason  that  by  the  marriage,  he  acquired 
such  a  legal  right  in  whatever  property  she  had,  and  such  control  of 
her  labor  and  earnings  as  deprived  her  of  the  means  of  ]>ayment. 
Catlierine  Clark  v.  Turner  A.  Clarky  163 

HUSBAND  AND  WIFE. 

Misjoinder  as  Parties  Plaintiff, — Where  a  husband  and  wife  sued 
jointly  to  recover  damages  for  an  alleged  injury  to  the  person  of  the 
wife,  it  trcw  heldj  that  the  husband  was  improperly  joined  with  the 
wife  as  a  co-plaintiff  in  the  action.  The  Knights  Templar  and 
Masons* Life  Indemnity  Co,  v.  Graxyettet  a/.,  253 

Next  of  Kin — Statutory  Doctrine, — The  enactment  of  our  statute 
established  the  doctrine  that  the  wife  and  next  of  kin,  and  each  of 
them,  have  a  property  right  and  financial  interest  in  the  life  of  the 
husband  and  relative.  A  new  right  of  action  was  created  in  favor 
of  persons  who,  before,  had  neither  right,  cause  of  action,  nor 
remedy.  Prior  to  its  enactment,  this  right  ceased  at  the  death  of 
the  husband;  it  did  not  flow  from  him,  but  was  created  by  the 
statute.  The  widow  and  the  next  of  kin  can  not  be  deprived  of  it  at 
the  will  or  pleasure,  or  by  the  contract  of  another,  though  he  be  the 
party  charged  with  the  performance  of  the  duties  out  erf  which  the 
right  grew.  Maney^  Administratrix,  etc.  v.,  Chicago,  Buriiugton 
<&  Quincy  R,  R,  Co,,  105 

Poioerof  the  Husband  to  Release  the  Wif^s  Right, — The  value  of 
tlie  interest  of  the  wife  and  children  in  the  life  of  the  husband  and 
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'father,  and  the  amount  of  their  financial  loss  in  case  of  his  death, 
is  limited  by  statute,  and  it  is  wholly  beyond  the  power  of  the  hus- 
band and  father  to  further  limit  their  right  of  recovery,  by  any  con- 
tract he  may  enter  into.  Maney  v.  C,  B.  tSb  Q.  R,  R.  Co.^  105 
Statutory  Remedies. — ^The  glaring  absurdity  of  the  common  law 
in  allowing  a  husband  and  father,  if  injured  and  not  killed,  a  right 
of  action  for  the  damages  thus  sustained,  and  in  denying  to  his 
widow  and  children  any  compensation  for  damages  inflicted  upon 
them,  should  the  injury  be  greater  and  result  in  death,  has  bsen 
relieved  by  the  act  of  our  General  Assembly,  approved  February  12, 
1853,  re-enacted  in  1874,  and  now  constituting  sections  1  and  2,  Ch.  70, 
of  our  Revised  Statutes.    Maney  y,  C,  B.  <St  Q.  R,  R.  Co,,  lOo 

IMPROVEMENTS.  ETC. 

When  TJwyDoNot  Inure  to  the  Owner  of  the  Land. — Where  a  per- 
son takes  possession  of  a  building  by  direction  of  the  assent  of  the 
owner,  and  with  the  understanding  that  he  is  to  have  a  bill  of  sale 
of  the  same  at  an  agreed  price,  both  persons  treating  it  as  personal 
property,  and  as  severed  and  disconnected  from  the  land,  and  a 
license  to  use  the  land,  then  such  person  can  enter  on  such  land  and 
make  improvements  without  such  improvements  becoming  the  pro]> 
erty  of  the  owner  of  the  fee.     Medley  v.  Tlie  People,  218 

Injunctions— ^Levy  of  Execution. — Where  a  person  seeks  to  enjoin 
the  levy  of  an  execution,  and  to  prevent  future  complications  by 
declaring  the  judgment  upon  which  it  is  issued  null  and  void,  it 
is  necessary  to  show  that  such  person  has  some  property  whicli  could 
be  seized  upon  such  execution,  or  subjected  to  the  lieu  of  the  judg- 
ment.    Titsworth  v.  CooA:  et  aZ.,  807 

INSTRUCTIONS. 

It  is  error  to  refuse  an  instruction  which  states  the  law  correctly 
and  contains  propositions  of  law  which  are  not  embraced  in  other 
instructions  given  to  the  jury.     City  of  Streator  v.  Hamilton,      449 

As  a  Series — Notice  to  an  Assignee  of  Commercial  Paper, — A  series 
of  instructions  upon  the  question  of  notice  to  an  assignee  of  com- 
mercial paper  which  assert  the  law  on  the  subject  to  be,  **  Where  the 
bill  has  passed  to  the  plaintiff  without  any  proof  of  bad  faith  in  him, 
and  there  is  no  objection  to  liis  title,  suspicion  of  defect  of  title  or 
the  knowledge  of  circumstances  which  would  excite  such  suspicion 
in  the  mind  of  a  prudent  man,  or  gross  negligence  on  the  part  of  the 
taker  at  the  time  of  the  transfer,  it  will  not  defeat  his  title;  that 
result  can  only  be  produced  by  bad  faith  on  his  part,"  properly  state 
the  law.     Webber  v.  Indiana  Nat.  Bk,^  336 

Based  upon  Evidence. — Instructions  should  be  given  with  reference 
to  the  facts  of  the  case.  So,  where  the  proofs  sliowed  that  two  per- 
sons took  possession  of  a  building  by  direction  of  the  agent  of  tho 
owner,  who  proposed  to  sell  it  and  to  execute  a  conveyance  of  it  to 
them,  both  parties  treating  the  same  as  personal  property,  and  as 
severed  from  the  land,  an  instruction  stating,  **  If  one  person  takes 
possession  of  and  makes  improvements  on  the  real  estate  of  another 
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without  authority  of  the  owner^  such  improvementB  inure  to  the 
bimefit  of  the  owner,  and  the  iierson  so  taking  posbession  does  not 
thereby  take  a  valid  claim  in  law  on  such  real  estate,  an<)  if,  in  such 
cases,  the  owner  sells  Uie  property  on  fraudulent  pretemtes  or  mis- 
representations made  to  him  by  her,  this  is  not  obtaining  fN-operty 
from  the  person  takinp;  possession  as  aforesaid,  by  false  pretenses,"^ 
is  not  proi>er.    Medley  et  aL  v.  Tfie  People^  218 

Baaed  on  Particidar  f^rta  of  the  Evideuec. — ^An  instniction  predi- 
cat<.»d  upon  a  particular  part  of  tlie  evidence^  and  wliich  selects  out 
a  single  feature,  on  which  it  is  based,  and  ignores  otlier  evidence, 
or  which  selects  a  particular  branch  of  tlie  testimony  and  calls  spe- 
ciilc  attention  to  it  without  alluding  to  the  gist  of  the  main  question 
at  issue,  and  seeks  to  make  the  case  turn  on  relative  rights  not  in 
issue,  is  imjM-(>i)er.    Me/llet/  v.  Tlie  People,  218 

Burden  of  Proof. — An  insti*uctiun  which  makes  the  proof  on  the 
part  of  tlie  defendant  sui){)ly  the  pre{x>nderance  of  tlie  evidence 
which  the  law  requires  of  tlie  plaintiff,  and  gives  him  a  verdict  with 
out  proof,  is  erroneous,  as  it  improperly  shifts  the  burden  upon  the 
defendants    McAmoix  v.  Wiley^  615 

CJuiracter  in  ActiotiH  of  Slander. — In  an  action  for  slander  it  is 
error  to  refuse  to  instruct  the  jury  that  evidence  of  the  plain tiff^s 
general  reputation  aa  a  law-abiding  citizen  is  only  int4'nde<l  in  miti- 
gation of  damages,  and  not  as  an  iuipeacliment  of  his  character  for 
honesty  and  integrity.    Balcorn  v.  Midiels^  379 

Dejxirture  from  Vie  Insue  on  Triad. — Where  a  caose  of  action  is 
bastHl  upon  the  want  of  repairs,  azui  knowledge  of  such  condition^  an 
instruction  whidi  states  tiiat  the  master  of  a  railroad  company,  or 
employer,  is  bound  to  use  reascmaUe  care,  skill  and  judgment,,  to 
furnish  suitable  machinery  and  implements  properly  constructed, 
and  ordinarily  skillful  and  trustwortliy  agents  or  workmen,  and  if 
tlie  employer  does  not  use  sudi  care,  skill  and  judgment*  and  injury- 
results  tlierefrom  to  an  employe,  the  employer  will  be  n^ponsible 
for  such  injury,  is  erroneous,  because  it  makes  his  liability  depend 
uix)n  furnishing  of  machinery,  properly  constructed,  which  is  not 
made  an  issue  in  tlie  case,  eitlier  by  tJie  pleadings  or  tlie  evidence. 
C,  C.  &  St.  L.  By.  Co.  ▼.  Dixon,  2«2 

Duty  of  Trial  Court. — It  is  not  the  duty  of  the  trial  court  upon  its 
own  motion,  and  witliout  any  request  from  the  defeated  party,  to  set 
aside  the  verdict  and  grant  a  new  trial,  because  of  errors  in  the  in- 
structions.   L  C.  i2.  R.  Co,  v.  CKeefe^  320- 

Errorueous  but  Harmless. — In  an  action  against  a  railroad  com- 
pany for  obstinicting  a  public  highway  by  stopping  any  trains  upon, 
or  by  leaving  any  cars  or  locomotive  engine/,  standing  on  its  tiack 
where  the  same  intersects  or  crosses  such  highway,  the  court  erro- 
neously instructed  tlie  jury  tliat  it  was  sufficient  to  render  the  com- 
pany liable  if  the  proof  sliowed  that  it  left  any  car  standing  on  the 
track  where  the  same  intersects  the  crossing,  but  the  evidence  was 
clear  tliat  the  cars  did  on  the  day  alleged  obstruct  the  crossing,  and 
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there  being  no  countervenlng  testimony,  it  was  held,  that  no  harm 
was  done  by  giving  it.    7.  C.  R.  Co.  v.  The  People^  642 

Erroneous— Conflict  of  Evidence. — Where  there  is  a  conflict  in  the 
evidence  upon  a  material  branch  of  the  case,  the  giving  of  an  erro- 
neous instruction  is  sufficient  ground  for  reversing  the  judgment, 
althoi^h  it  would  not  be  so  were  it  not  for  the  conflict  of  evidence. 
J.  C,  R.  Co.  V.  The  People,  540 

Erroneous— Not  Always  Reversible  Error. — Where  a  verdict  is 
clearly  in  accordance  with  the  evidence  in  the  case,  and  it  is  appar- 
ent that  justice  has  not  been  affected  by  the  giving  of  an  erroneous 
instruction,  such  error  will  not  require  a  reversal  of  the  judgment. 
Reed  v.  Rich,  262 

Erroneous,  Not  Cured  by  Proper  Ones,  Unless,  etc. — An  erroneous 
instruction  is  not  cured  by  the  giving  of  a  proper  one  for  the  oppo- 
site side,  unless  the  court  can  see,  everything  considered,  that  the 
jury  were  not  misled,  and  that  the  verdict  was  clearly  tlie  proper 
one.    Demme  &  Dierkes  Fur/iitnre  Co:  v.  McCabe,  453 

Error  in  Giving — When  Not  Material. — When  an  erroneous  in- 
struction has  been  given,  but  the  Appellate  Court  is  satisfied  that  the 
result  of  the  suit  was  not  affected  by  it,  and  the  jury  was  not  misled, 
the  error  is  not  material.    Biederman  v.  Brown,  483 

Governing  the  Law  of  Notice — Personal  Injuries. — In  a  case 
against  a  railroad  company  for  injuries,  based  upon  a  want  of  repair 
of  a  coupler  and  notice  of  such  condition,  an  instruction  which 
states  that  if  the  plaintiff,  while  in  the  exercise  of  reasonable  care, 
was  injured  while  attempting  to  make  a  coupling,  and  that  said 
injury  was  caused  by  reason  of  the  coupler  and  the  machinery  con- 
nected therewith  being  out  of  repair,  the  jury  should  find  for  the 
plaintiff,  is  erroneous,  because  it  ignores  the  law  of  notice  and  makes 
the  liability  depend  solely  on  there  being  a  defect  at  the  time  of  the 
injury,  and  such  defect  being  the  cause  thereof,  without  reference  to 
when  the  defect  occurred,  or  that  by  the  exercise  of  reasonable  care 
it  would  have  been  discovered  by  tlie  company  before  the  injury 
occurred.     C,  C.  A  St.  L.  Ry.  Co.  v.  lyixon,  292 

Liability  of  Parent  for  the  Debt  of  a  Child. — An  instruction 
which  states  that  if  the  jury  believe  from  the  evidence  that  the 
plaintiff  sold  the  minor  child  of  the  defendant,  articles  of  clothing, 
and  that  the  same  were  necessaries  suitable  to  the  condition  of  said 
child,  and  that  the  defendant  authorized  the  plaintiff  to  sell  and  fur- 
nish her  minor  child  with  goods  on  her  credit,  by  either  du*ect  in- 
structions or  by  circumstances  which  would  lead  a  reasonable  man 
to  infer  that  the  defendant  would  pay  for  the  goods,  then  the  verdict 
must  be  for  plaintiff,  is  erroneous.  Parents  often  pay  debts  improvi- 
dently  made  by  children  when  there  is  no  legal  obligation  to  do  so. 
It  is  sometimes  done  from  a  spirit  of  pride  and  sometimes  to  prevent 
unpleasant  consequences;  under  such  circumstances  a  reasonable 
man  might  infer  that  a  parent  would  pay.  Miller  y.  Davis  & 
McKinney,  377 
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Must  Be  Accurate  Where  the  Evidence  i$  Conflicting. — ^In  an 
action  where  the  contention  on  the  questions  of  fact  was  as  to 
whether  the  plaintiff  had  been  paid  for  alJ  services  rendered  by  him, 
and  whether  he  had  been  discharged  without  cause  before  the  expira- 
tion of  the  time  for  which  he  was  employed,  and  if  so,  whether  he 
might  have  obtained  employment,  and  on  most,  if  not  all  of  these 
questions,  the  evidence  was  conflicting,  it  was  held,  that  in  this 
condition  of  the  evidence,  the  instructions  must  be  accurate.  So  an 
instru(*ti<)n  for  the  defendant  stating  that  *^  if  the  plaintiff  was  em- 
ployed to  work  for  the  defendant  by  the  month,  and  it  has  paid  him 
in  full  all  it  owed  him,"  the  jury  must  find  for  the  defendant,  is 
erroneous  becaase  it  ignores  the  question  as  to  whether  a  contract 
had  been  made  for  any  definite  length  of  time,  and  the  plaintiff  dis- 
charged witliout  cause.     Kellcy  v.  Luiii^mlle  <fc  N.  R.  R.  Co.,        304 

Must  Not  Assume  the  Existence  of  Facts. — In  an  action  for  the 
recovery  of  damages  for  |>ei*6onal  injuries  against  a  railroad  com- 
pany U|X)n  the  ground  that  its  machinery  was  out  of  repair,  an 
instruction  which  apparently  assumes  such  to  be  a  fact,  is  erroneous. 
C.  C.  <St  St.  L.  Ry.  Co.  v.  Dixon,  293 

Notice  of  Defects  in  Sidetealks. — An  instruction  which  states  that, 
if  a  city  hsul  no  actual  notice  of  defects  in  a  sidewalk,  and  that  it 
was  in  sucli  a  condition  as  to  appear  safe  and  free  from  defects  to 
those  having  occasion  to  pass  over  it,  the  city  would  not  be  liable,  is 
erroneous  and  properly  refused.  It  is  the  duty  of  a  city  to  use  rea- 
sonable care  in  discovering  defects  in  its  sidewalks,  and  to  repair 
them.     City  of  Joliet  v.  McCraneyy  381 

Owner  of  Premises  Injured  by  Fire. — In  action  against  a  railroad 
company  for  burning  a  meadow,  the  court  instructed  the  jmy  that 
**  it  shall  not,  in  any  case,  be  considered  negligent  on  the  part  of  the 
owner  or  occupant  of  the  property,  that  he  has  used  the  same  in  the 
same  manner,  or  permitted  the  same  to  be  used  or  remain  in  the 
same  condition,  it  would  have  been  used  or  remained,  had  no  rail- 
road passed  through  or  near  the  property  so  injured.  Held,  proper 
under  the  evidence,  no  question  of  due  care  on  the  plaintiff's  part 
being  raised.     T.,  St.  L.  <Sb  K.  C.  R.  R.  Co.  v.  Kingman,  43 

Previous  Threats  and  Present  Danger. — An  instruction  in  an  action 
of  trespass  to  the  pei-son,  where  self-defense  is  relied  upon,  which 
states  to  the  jury  that  they  have  a  perfect  right  to  take  into  consid- 
eration tUrt*ats  of  the  plaintiff,  without  requiring  a  belief  that  some 
act  was  dono  to  carry  them  into  execution  is  erroneous,  where  the 
question  as  to  whether  such  act  was  done  is  a  disputed  fact;  unless 
the  jury  did  believe  from  the  evidence  that  some  such  act  was  done, 
tlie  threats  could  not  be  considered.     Hulse  v.  Tollman.  490 

Province  of  the  Jury  to  Determine  the  Credibility  of  the  Witnesses. 
— It  is  the  province  of  the  jury  to  determine  the  credibility  of  the 
witnesses,  and  an  instruction  which  takes  from  them  the  right  of 
weigliing  the  testimony  is  erroneous.    Kelley  v.  L.  &  N.  R,  R.  Co., 

304 
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Eeawnable  Belief  in  Self-Defense,— In  an  action  for  assault,  an 
instruction  stating  that  if  the  jury  believe,  **  that  the  defendant  be- 
lieved that  he  had  a  reasonable  ground  to  believe  tliat  the  plaintiff 
meant  to  do  him  a  bodily  injuiy,  he  might  assault  him,''  is  errone- 
ous.  His  belief  must  have  been  such  as  a  reasonable  person  would 
entertain  under  the  circumstances.  His  belief  that  the  grounds  of 
his  belief  were  reasonable  w^ill  not  justify  him.    HuUe  y.  Tollman, 

490 

Beference  to  Other  Instructions  in  the  Case, — An  instruction  which 
refers  to  tlie  other  instructions  in  the  case,  and  which  does  not  re- 
quire the  jury  to  believe  any  fact  from  the  instructions,  but  merely 
informs  them  that  **  if,  under  the  evidence  and  instructions,  they 
believe  the  defendant  liable  and  give  a  verdict  for  the  plaintiff,  they 
shall  assess  the  damages,"  is  proper.  C,  M,  cfc  St,  p,  R.  R,  Co,  v. 
Kendall,  398 

Reivardsfor  Information  Concerning  Thief, — In  a  suit  to  recover 
the  amount  of  a  reward  for  the  discovery  of  a  person  who  stole  a 
harness,  it  teas  held  error  to  instruct  the  jury  to  find  for  tlie  plaint- 
iff, if  he  discovered  who  stole  the  harness,  and  informed  the  defend- 
ant without  requiring  that  he  should  have  been  the  first  person  who 
ascertained  the  facts  leading  to  the  discovery  of  the  thief  or  the  firet 
who  communicated  it  to  the  defendant.    Higgins  v.  Lessig,         459 

Self' Defense. — Where,  in  action  for  assault,  there  is  evidence 
tending  to  show  that  the  defendant  had  provoked  the  assault,  it  was 
error  to  instruct  the  jury  that  defendant  had  a  right  to  assault  the 
plaintiff  and  knock  him  down  in  order  to  protect  himself,  regardless 
of  the  fact  that  he  provoked  the  difficulty  where  none  would  have 
otherwise  occurred.    Hulse  v.  Tollman,  '        490 

Waiver  in  Giving. — If  the  defeated  party  does  not  ask  the  court 
for  a  new  trial,  such  neglect  will  be  treated  as  a  waiver  of  error,  in 
giving  or  refusing  instructions.    L  C.  R,  R,  Co.  v.  OKecfe,  820 

INSURANCE. 

Appraisement  Clause — Condition  Precedent, — Where  an  appraisal 
clause  in  a  contract  of  insurance  provided  that  in  tlie  event  of  a  dis- 
agreement as  to  the  amount  of  loss  between  the  insurer  and  insured, 
the  loss  should  be  ascertained  by  two  disinterested  appraisers,  tlie 
insured  and  the  company  each  selecting  one,  who  were  first  to  select 
an  umpire,  with  power  to  decide  any  difference  b(?tween  them,  it  teas 
held  that  the  provision  was  legal  and  that  a  compliance  therewith 
was  a  condition  precedent  to  the  bringing  of  the  suit  to  recover  dam- 
ages for  loss  under  the  policy.  Niagara  Ins.  Co,  v.  Bishop,  388 
Duti/  of  Appraisers  Under  the  Policy. — Where  a  policy  of  insur- 
ance contained  a  clause  that  in  the  event  of  a  disagreement  as  to  the 
amount  of  loss,  the  amount  should  be  ascertained  by  two  disinter- 
ested appraisers,  as  a  condition  precedent  to  bringing  a  suit  upon  the 
policy,  the  appraisers,  when  appointed,  stand  for  the  parties  appoint- 
ing them;  if  either  improperly  neglects  his  duty,  the  party  appoint- 
ing him  is  responsible  for  such  neglect    If  either  insists  upon 
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unreasonable  requirements  which  have  the  effect  to  defeat  the  ap- 
praisal, his  principal  is  responsible  therefor;  and  in  case  the  appraiser 
representing  the  insurance  company  acts  in  such  bad  faith  as  to 
prevent  an  accomplishment  of  the  appraisal  within  a  reasonable 
time,  the  insured  is  absolved  from  a  further  compliance  with  the 
provisions  of  tiie  policy  and  may  bring  his  suit  for  the  loss  at  once. 
Niagara  Ins.  Co.  v.  Bishop,  388 

False  Statements  in  the  Application. — ^A  condition  in  the  policy 
was  that  the  entire  policy  should  be  void  "  if  the  interest  of  the 
assured  was  other  than  unconditional  and  sole  ownership  in  fee, 
free  from  all  liens  whatever,  or  if  the  subject  of  insurance  be  a 
building  on  ground  not  owned  by  the  assured  in  fee  simple."  In  the 
application  the  assured  stated  that  she  had  title  by  warranty  deed. 
It  appeared  that  she  was  the  widow  of  a  deceased  person,  who,  by  his 
will,  devised  the  land  on  which  the  building  insured  was  situated 
"to  have  and  to  hold  until  August  1,  1894,  provided,  if  she  should 
marry  before  that  date,  then  she  should  take  her  dower,''  etc.  It 
was  heldy  that  the  assured  did  not  have  the  interest  required  by  the 
policy,  and  that  tlie  insurance  was  void.  Dwelling  House  Ins.  Co. 
▼.  Douxlall,  33 

Responsibility  for  Neglect  of  Appraisers. — Where,  under  a  policy 
of  insurance  containing  a  provision  that  in  the  event  of  a  disagree- 
ment as  to  the  amount  of  a  loss,  it  should  be  ascertained  by  two  dis- 
interested appraisers,  and  a  loss  occurring,  the  parties  being  unable 
to  a^ee,  each  selecte<l  an  appraiser  under  the  conditions  of  the 
policy  to  make  an  estimate  for  them,  who  entered  upon  the  discharge 
of  their  duties,  V)ut  were  unable  to  agree,  and  having  failed  to  appoint 
an  umpire,  the  proceedings  were  abandoned,  it  was  held  that  the 
responsibility  of  the  case  was  upon  the  party  represented  by  the 
appraiser  who  neglected  his  duty.    Niagara  Ins.  Co.  v.  Bishop,    3^ 

Sixty  Days  Limitation. — A  clause  in  a  policy  of  insurance,  pro- 
viding that  no  loss  shall  become  payable  until  sixty  days  after  the 
making  of  the  appraiser's  award,  where  an  appraisal  is  required 
under  the  terms  of  the  policy,  is  a  legal  limitation,  and  a  compliance 
therewith  is  a  condition  precedent  to  the  bringing  of  the  suit  upon 
the  iK)licy.    Niagara  Ins.  Co,  v.  Bishop,  888 

INTOXICATING  LIQUORS. 

Extract  of  Lemon. — An  ai'ticle  generally  and  properly  known  and 
used  for  culinary  purposes,  recognized,  and  a  formula  prescribed 
for  its  preparation,  as  such,  in  standard  dispensaries,  prior  to  the  en- 
actment of  the  dram  shop  act,  and  not  then  known  and  classified 
among  liquors  used  as  a  beverage,  is  not  to  be  deemed  an  intoxi- 
cating liquor  within  the  meaning  of  this  enactment,  simply  because 
it  contains  alcohol,  and  may,  or  in  fact,  does,  produce  intoxication. 
HcJcomb  V.  The  People,  etc.,  73 

JOINT  ACTIONS. 

Municipalities  and  Municipal  Officers. — ^Where  an  action  for  a 
tort  was  brought  against  the  several  defendants,  and  in  legal  con- 
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templation  the  act  complained  of  could  not  have  been  committed  by 
several  persons  and  could  only  be  considered  the  tort  of  the  actual 
misdoer  or  the  distinct  tort  of  each,  a  separate  action  against  the 
actual  misdoers  only  or  against  each  must  be  brought.  So  held, 
where  an  action  was  brought  against  a  city  and  a  city  marshal 
jointly  for  arresting  and  confining  the  plaintiif  in  the  calaboose. 
Blake  v.  City  ofPontiac,  644 

JUDGMENT  BY  CONFESSION. 

As  of  a  Term, — A  judgment  by  confession  "  as  of  a  term  "  can  only 
be  entered  in  term  time;  the  expression  '*  as  of  any  term,"  when  ap- 
plied to  entering  a  judgment  by  confession,  can  only  mean  at  any 
term.     Graves,  Exr,,  etc,  v.  Whitney,  435 

Authority  to  Confess, — It  is  a  rule  firmly  established,  that  the 
authority  to  confess  judgment,  without  process,  must  be  clearly 
given  and  strictly  pursued.     Graves  v.  Whitney,  485 

Warrant  of  Authority — Vacation  and  Term  Time, — ^Warrant  of 
attorney  authorizing  any  attorney  in  any  court  of  record  within  the 
United  States,  to  appear  and  confess  judgment  upon  a  promissory 
note  against  the  maker,  as  of  any  term,  for  the  amount  of  the  note, 
costs  of  suit  and  attomey^s  commission,  etc.,  does  not  authorize  the 
confession  of  the  judgment  in  vacation,  and  a  judgment  entered  in 
vacation  under  it  is  void.     Graves  v,  Whitney,  435 

When  Void, — Where  a  judgment  has  been  entered  by  confession 
upon  a  cognovit  and  is  void,  the  court  should,  upon  motion,  vacate 
it  and  leave  the  party  plaintiff  to  pursue  the  ordinary  remedy  by  an 
action  at  law.     Graves  v.  Whitney,  435 

JUDGMENTS. 

Fandions  of  the  Judgment. — ^It  is  not  a  function  of  the  judgment 
to  show  what  evidence  the  court  acted  upon;  if  apartj'  wishes  the 
court  trying  the  issues  without  a  jury,  to  show  what  disposal  was 
made  of  his  defense,  or  to  disclose  the  factors  which  enter  into  the 
findings,  he  may  do  so  by  properly  framed  propositions  of  law  which 
the  court  is  required  to  mark  **  held"  or  ** refused."  Coats v,  Bar- 
rett, 275 

Requisites  of. — The  judgment  of  the  court  is  giving,  the  answer  to 
the  problem  before  it,  and  not  the  process  by  which  the  answer  lias 
been  obtained.     Coats  v.  Barrett,  275 

Sufficiency  of  Form.— A  judgment  in  the  following  form,  *•  The 
court  being  fully  advised  hi  the  matter,  finds  the  issues  for  the 
plaintiif,  and  proceeds  to  render  judgment  in  favor  of  the  said  plaint- 
iif, and  against  the  said  defendant,  for  the  sum  of  two  hundred  and 
forty-seven  dollars  and  seventy  cents  and  the  costs  of  this  suit,  and 
execution  is  awarded  for  the  same,"  while  not  in  the  most  approved 
form,  yet  when  tested  by  the  rules  of  law,  is  not  fatally  defective. 
Coats  V.  Barrett,  275 

Test  for  Determining  the  Sufficiency. — Whatever  appears  upon 
its  face  to  be  intended  as  the  entry  of  a  judgment,  will  be  regarded 
as  sufficiently  formal  if  it  showa  (1)  ^e   relief  granted,  and   (2) 
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that  the  grant  was  made  by  the  court  in  whose  record  the  entry  was 
written.  In  specifying  the  relief  granted,  the  parties  of  whom  and 
for  whom  it  is  given  must  be  sufH^iently  identified.  It  mu^t  dhow 
the  plaintiff  who  recovers,  the  defendant,  against  whom  the  re- 
covery is  had,  and  the  specified  thing  or  amount  of  money  recov- 
ered.    Coals  V,  Barrett,  275 

JUDICIAL  SALES. 

Payment  to  Purchaser,  Wlien  a  Redemptiont-^A  payment  by  the 
owner  of  the  equity  to  the  purchaser,  of  the  amount  of  liis  bid  and 
interest,  and  taking  the  assignment  of  the  certificate  of  purchase,  is 
not  a  redemption  as  required  by  statute,  and  will  not  prevent  a  judg- 
ment creditor  from  redeeming  under  the  statute.    Boynton  v.  Pieree, 

JURISDICTION. 

Accounting  for  Proceeds,  ^^c— Equity  has  no  jurisdiction  to  decree 
an  accounting  of  the  proceeds  of  the  income  of  real  estate  and  per- 
sonal property  alleged  to  have  belonged  to  a  deceased  person  in  his 
lifetime,  and  received  by  a  person  acting  in  the  capacity  of  an  ordi- 
nary agent  transacting  the  business  of  his  principal,  collecting  and 
receiving  money  for  him.    Duvfal  v.  Duval^    •  470 

County  Courts— Probate  Matters,^-^Co\\nty  Courts  have  jurisdic- 
tion to  hear  and  determine  all  matters  of  claims  of  the  estates  of 
deceased  persons  against  all  persons.  The  fact  that  the  deceased 
person  was  a  woman,  and  the  claim  is  against  her  husband,  who  is 
administrator  of  her  estate,  can  make  no  difference.  The  County 
Court  had  full  power  to  compel  him  to  account.    Duval  v.  Duval^ 

470 

Right  to  Question  Waived  by  Ansirering.-^'Where  a  court  of  chan- 
cery obtains  jurisdiction  of  the  parties,  and  the  subject-matt-er  of  a 
controversy,  involving,  incidentally,  matters  of  account  between  the 
parties,  there  is  no  necessity  in  litigating  the  accounts  by  piecemeal 
In  such  cases  a  party,  answering  generally,  waives  his  right  to  ques- 
tion the  jurisdiction  of  the  court  to  state  the  account*  Ilernck  v. 
Lynch,  657 

JUROR. 

Improper  Conduct — An  affidavit  based  upon  information  and 
belief,  is  insufficient  to  support  an  objection  to  a  verdict  on  the 
ground  that  the  jury  arrived  at  their  finding  by  setting  down  on  sep- 
arate pieces  of  paper  the  amount  eaoh  juror  was  willing  to  allow, 
and  dividing  the  aggregate  by  twelve.     Youle  v.  Brown,  102 

JURY. . 

Disregarding  Tn^tTmcfions.^Vniere  a  jury  disregards  the  instruc- 
tions of  the  court,  their  verdict  may  be  set  aside  and  a  new  trial 
granted.    Becker  v.  Schiller^  606 

Findings,  When  not  to  be  Set  ^stdc.— Where  the  findings  of  a  jury 
do  not  appear  to  be  manifestly  against  the  evidence  or  to  have  re- 
sulted from  passion  or  prejudice,  the  verdict  wiU  not  be  set  aside. 
E.  St  L,  Con.  Ry,  Co.  v.  OHara,  238 
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Province  to  Reconcile  Conflicting  Evidence,— It  is  the  province  of 
the  jury  to  reconcile  conflicting  evidence,  and  settle  doubtful  ques- 
tions of  fact  The  Appellate  Court  will  not  disturb  a  finding,  unless 
the  verdict  is  so  clearly  against  the  evidence  as  to  be  considered  the 
result  of  passion,  prejudice  or  a  palpable  misapprehension  of  the 
facts.     Colley  v.  Harding^  605 

LANDLORD  AND  TENANT. 

Consideration  for  a  New  Z^a«^.— Where  a  tenant  is  holding  under 
an  unexpired  lease«  an  agreement  to  remain  after  its  expiration  and 
pay  rent,  will  be  a  good  consideration  for  a  new  lease,  and  it  w^ill 
not  be  necessary  for  him  to  formally  vacate  the  premises  ?  nd 
re-enter  under  the  new  lease.  Tlie  law  requires  no  such  useless 
ceremony.     Ooldsbrough  v.  Oable,  554 

Denial  of  the  Execution  of  the  Lecwe.— The  execution  of  a  lease 
can  not  be  denied  without  a  sworn  plea  denying  the  execution 
thereof.     Tucker  v.  Burkitt,  278 

Hold  Over — Presumjition*— Where  a  tenant  remains  in  the  pos- 
session of  premises  after  the  expiration  of  his  term,  the  presumption 
of  law  is,  in  the  absence  of  anything  to  show  to  the  contrary,  that 
he  is  satisfied  with  the  terms  of  bis  lease,  and  intends  to  create  a 
tenancy  for  the  future  upon  the  same  conditions,  and  when  the 
landlord  accepts  rent  at  the  old  rate^  a  similar  presumption  arises  as 
to  him.     Ooldsbrough  y,  Gable^  654 

Holding  Over  Pending  Negotiations  for  a  New  Lease, — ^Wliere  a 
tenant  is  holding  over,  after  the  expiration  of  his  term,  upon  a  new 
tenancy,  in  pursuance  of  an  agreement  with  his  landlord  for  a  re- 
duction of  the  rent,  the  payment  and  acceptance  of  the  rent  at  the 
old  rate,  while  negotiations  are  pending  for  a  new  lease,  will  not 
abrogate  the  agreement  and  restore  the  terms  of  the  expired  lease, 
or  be  conclusive  of  the  intention  to  continue  payment  of  rent  at  the 
old  rate.  Such  an  agreement  to  reduce  the  rent  is  a  sufficient  con- 
sideration for  new  tenancy.     Ooldsbrough  v.  Oable,  554 

Presumption  from  Holding  Ouer,— Where  a  tenant  is  holding 
over  after  the  expiration  of  his  lease,  the  presumption  that  he 
intends  to  create  a  new  tenancy,  is  not  one  that  the  court  is  com- 
pelled to  draw  from  the  fact  of  the  holding  over,  if  the  evidence 
shows  that  the  intention  presumed  did  not,  in  fact,  exist  on  the  part 
of  either  landlord  or  tenant,  or  if  they  have  agreed  differently,  the 
presumption  will  not  avail.     Ooldsbrough  v.  Gable,  554 

Presumption  as  to  Holding  Over — Rebuttal. — Where  a  tenant  is 
holding  over  after  the  expiration  of  his  term,  the  presumption  that 
he  intends  to  create  a  tenancy  for  the  future  upon  the  same  concli- 
tions  as  to  him,  can  not  be  rebutted  by  proof  of  a  contrary  inten- 
tion on  his  part  alone,  and  if  the  landlord  has  not  assented  to  its 
terms,  he  has  a  right  to  insist  upon  the  presumption  and  exercise 
his  election  accol^iingly.    Ooldsbrough  v.  Oable,  554 

Presumptions  as  to  Holding  Over— When  Rebutted. — ^Tlie  fact  that 
a  tenant  refused  to  remain  on  the  premises  upon  the  same  rent 
provided  in  hjs  original  lease,  sufficiently  rebuts  the  implications  of 
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an  intention  on  his  part  to  enter  upon  the  new  tenancy,  and  the  fact 
that  the  landlord  agreed,  if  the  tenant  would  stay,  it  should  be  at  a 
rent  below  the  rate  fixed  by  the  existing  lease,  is  competent  evidence 
to  sliow  that  the  landlord  did  not  intend  to  create  a  new  tenancy  at 
the  rent  provided  in  the  original  lease.  Ooldsbrotigh  v.  Oabie,  554 
Right  to  Contract  for  Future  Tenancy. — The  fact  that  the  tenant 
is  holding  under  a  lease  which  is  not  yet  expired,  does  not  affect  his 
right  to  create  a  new  tenancy  on  different  terms,  after  the  expira- 
tion of  his  lease,  and  a  verbal  agreement  for  such  a  tenancy  upon 
any  terms  to  which  the  parties  may  agree,  if  executed,  will  be  ef- 
fective and  binding.    Qoldstyroiigh  v.  Gable,  654 

LEGATEES. 

Oifts  to  Children. — The  law  draws  a  distinction  between  a  gift  to 
such  children  as  shall  arrive  at  legal  age  and  a  gift  to  children  to  be 
paid  when  they  arrive  at  legal  age.  In  the  first  instance  the  gift  is 
contingent  because  it  can  not  be  known  at  the  death  of  the  testator, 
whether  a  donee  will  be  found  at  the  proper  period  of  time  to  take, 
while  in  the  latter  instance  the  donee  is  known  at  the  time  of  the 
testator's  death,  the  gift  settled  upon  him  and  its  payment  only  de- 
ferred. When  the  donee  is  known,  the  gift  is  said  to  vest  an  interest 
at  once,  and  though  such  donee  does  not  survive  to  take  possession, 
his  interests  and  right  of  possession  pass,  uixm  his  death,  to  his  legal 
representatives.  When  no  gift  is  to  be  found  beyond  a  mere  direc- 
tion to  distribute  or  divide  at  a  certain  stated  period  or  upon  the 
happening  of  some  event,  the  rule  is  different  Kelli/  et  al,  v. 
Oonceet  aUf  82 

LEGISLATIVE  BODIES. 

Records — Amendments, — A  legislative  body  makes  and  controls  its 
own  record  and  decides  for  itself  when  it  contains  a  true  historv  of 

mt 

its  procetKlings.  It  may  amend  its  record  by  the  addition  of  omitted 
facts  so  as  to  make  it  show  the  whole  truth  and  correspond  with  the 
facts:  and  this  may  be  done  from  the  personal  knowledge  of  the 
members  of  the  body.     Village  of  Gilberts  v.  Robe,  418 

LIFE  INSURANCE. 

Right  of  Action  in  the  Name  of  Beneficiaries. — Where  a  person 
insured  his  life  for  the  benefit  of  his  wife,  naming  her  in  the  iK)licy 
as  the  beneficiary,  and  the  policy  contained  a  condition  that  any 
member  having  designated  his  beneficiary  might  cliange  the  same 
at  his  pleasure  without  notice  to  or  consent  of  the  beneficiary,  and 
that  all  persons  accepting  any  interest  in  the  policy  or  company  did 
BO  upon  these  express  terms,  it  was  held  in  an  action  to  recover 
damages  for  an  alleged  declaration  of  forfeiture  of  the  policy,  that 
the  wife  had  no  present  right  of  action,  either  to  recover  the  pre- 
miums paid  by  her  husband  because  they  were  not  paid  for  her  use, 
or  to  recover  damages  for  being  deprived  of  an  expectancy,  because 
she  might  be  deprived  of  that  by  the  act  of  her  husband  in  appoint^ 
ing  another  beneficiary.  Knights  T.  db  M,  Life  Indemnity  Co.  v. 
Oravett,  2S2 
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Waiver  of  Conditions  in  a  Policy — Pleading — Burden  of  Proof. — 
When  a  policy  of  insurance  contains  a  limitation  clause  of  six 
months,  and  the  declaration  in  a  suit  brought  upon  it  after  the  expi- 
ration of  six  months  averred  that  the  company  had  waived  this 
clause  by  requesting  the  assured  not  to  sue,  it  was  held,  that  under 
a  plea  of  the  general  issue,  the  burden  of  showing  the  waiver  was 
upon  the  plaintiff.    Illinois  Live  Stuck  Insurance  Co.  v.  Baker,     92 

Can  Not  be  Revived  After  a  Waiver.— At t3r  a.n  insurance  com- 
pany has  waived  the  right  to  rely  upon  a  clause  of  limitation  con- 
tained in  its  policy,  such  a  waiver  can  not  be  recalled  or  revoked. 
If  any  substantial  part  of  the  time  provided  by  the  limiting  clause 
is  lost  by  reason  of  the  waiver,  the  limitation  is  wholly  gone.  It  can 
not  then  be  revived,  nor  can  the  plaintiff  be  required  to  sue,  within 
any  time  short  of  the  statutory  limitation.  Illinois  Live  Stock  In- 
surance Co,  V.  Baker,  03 

MARRIAGE. 

Of  Debtor  and  Creditor. — A  woman  being  indebted  to  a  man  for 
money  loaned,  married  him.  He  aftirward  sued  her  for  the  money 
and  she  pleaded  the  marriage  as  a  release.  It  was  held,  in  view  of 
the  change  made  by  the  statute  in  regard  to  husband  and  wife,  that 
marrying  her  creditor  did  not  discharge  the  debt.  Catliarine  Clark 
V.  Turner  A.  Clark,  163 

MARRIED  WOMEN. 

Statutory  Rights.— The  act  of  March  30,  1874,  to  revise  the  law 
in  relation  to  husband  and  wife,  abolished  the  common  law  rule  of 
the  husband's  liability  and  freed  the  wife  from  the  disabilities  and 
the  husband  from  the  liabilities  imposed  by  the  common  law. 
Catharine  Clark  v.  Turner  A,  Clark,  163 

MARRIED  WOMEN'S  ACT. 

Effect  on  the  Common  Law. — The  act  to  protect  married  women 
in  their  separat-e  property,  approved  February  21,  1861,  did  not  abro- 
gate the  common  law  rule  of  the  husband's  liability,  because  it  still 
left  to  him  the  vWfe's  earnings;  but  the  act  of  March  24,  1869,  in  re- 
lation to  the  earnings  of  married  w^omen,  by  -divesting  him  of  that 
right,  swept  away  the  last  vestige  of  the  reasons  upon  w^hich  the  rule 
rested,  and  therefore  the  rule  itself  must  cease.  Catharine  Clark  v. 
Turner  A.  Clark,  163 

Rights  and  Liabilities — Intermarriage  of  Debtor  and  Creditor  as 
a  Release. — Under  the  common  law  a  husband  could  not  sue  his 
wife,  because  they  were  one,  nor  could  she  be  indebted  to  him  be- 
cause she  had  no  power  to  contract  with  him  during  coverture,  and 
all  her  indebtedness,  to  whomsoever  contracted,  by  the  marriage,  be- 
came chargeable  to  him.  Such  indebtedness  as  to  him  must  have 
been  thereby  extinguished  since  he  could  not  be  debtor  to  himself. 
Catharine  Clark  v.  Turner  A,  Clark,  163 

MASTER  AND  SERVANT. 

Duty  in  Regard  to  Incompetent  or  Hahitudlly  Negligent  Servants. 

YoL.    XLIX  i» 
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An  eini)l(A't*r  in  not  to  knowingly  employ  or  retain  incompetent 
or  habitually  neglip;ent  SL*rvant«,  and  wJien  one  servant  16  injured  by 
the  negligence  of  his  fellow-servant,  who  is  incompetent  or  liabitu- 
ally  negligent,  of  which  the  master  has  knowledge,  and  of  which 
the  servant  has  no  notice,  tlie  master  is  liable.  St,  L,,A'&  T.  H.  R. 
E.  Co,  V.  Corgmu  229 

Duty  of  Servants  Entering  upon  Employment. — A  servant,  en- 
tering upon  an  eni])loyment,  assumt»s  such  risks  as  are  usually  in- 
cident to  such  einploj'ment.  He  Ls  not  bound  to  investigate  or  as- 
certain whether  the  common  mastsr  has  used  reasonable  care  in  tlie 
selection  of  those  already  employed,  and  with  whom  he  is  to  per- 
form his  duties.    St.  L. .  A.  &  T,  H.  R,  R,  Co.  v.  Corgan,  229 

EmyAoyinent  of  Incomjyetctit  Servants — Xotice  to  Employer. — An 
employe  is  warranted  in  assuming  that  his  employer  has  discharged 
his  duty  in  using  reasonable  cju-e  and  caution  in  employing  those 
with  whom  he  is  to  work,  and  where  he  finds  any  of  his  fellow-serv- 
ants incom}>etent,  so  that  his  position  is  extra  hazardoiLs,  it  is  his 
duty  to  notify  his  employer,  and  if  the  latter,  when  so  notified, 
fails  to  discharge  the  incompetent  sf^rvants,  unless  the  employe  quits 
the  employment,  he  will  be  deemed  to  have  assumed  the  extra 
hazardous  position.    St.  Louis,  A.  <St  T.  H.  R.  R.  Co.  v.  Corgan^  229 

Incompetent  Employes — Burden  of  Proof. — In  an  action  to  re- 
cover for  personal  injuries  resulting  from  an  incompetent  or 
habitually  negligent  servant,  the  burden  of  proving  notice  to  the 
master  retaining  su(^h  servant  is  upon  the  plain tiif.  St.  Louis,  A.  <fc 
T.  H.  R,  R  Co.  V.  Corgan,  229 

Duty  to  Procure  Safe  Machinery. — ^To  require  that  machinery 
shall  be  free  fn)m  doubt,  in  respect  to  safety  in  use,  is  efpiivalent  to 
retjuiring  that  it  shall  be  perfectly  safe.  It  is  a  matt^.»r  of  common 
knowledge  that  machinery,  generally,  is  not  absolut-ely  safe  in  use, 
and  there  is  no  recjuirement  in  law  that  an  employer  shall  furnish 
such  machinery.     Illinois  River  Paper  Co,  ▼.  AUK^vt^  363 

Master's  Liability  for  Acts  of  the  Servant. — ^An  accident  resulting 
in  personat  injuries  was  due  to  the  improper  management  of  per- 
sons operating  an  aerial  railway,  who  were  in  the  employ  of  the  pro- 
prietor, but  for  an  entirely  different  purpose — that  of  running  a 
sti-amer  as  pilot  and  engineer,  and  had  no  authority  or  right  to  op- 
erate the  railway.  It  appeared  that  the  injured  party  wanted  to 
ride,  but  was  told  that  the  railw^ay  was  not  running  that  day.  He 
insisted  on  taking  a  ride,  and  the  engineer  said  he  guessed  that  they 
could  nm  it;  so  they  tied  up  the  steamer  and  made  the  attempt, 
resulting  in  the  accident  in  question.  It  iras  held,  tliat  no  authority 
in  the  engineer  and  pilot  to  leave  the  steamer  and  undertake  the 
oi)erating  of  the  railway,  could  be  fairly  implied  from  tlie  natmne  of 
their  employment.     Bicderman  v.  Brown,  483 

MATERIAL  ALTERATIONS. 

A  Question  for  the  Court— Instructions. — In  an  action  upon  a 
bond,  the  defense  was  tliat  of  material  alterations,  and  there  was  a 
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conflict  of  evidence  on  trial.  An  instruction  which  informed  the 
jury  that  if  the  bond  sued  ui>on  had  been  altered  in  a  material  point 
by  the  prmcipal  obligor,  after  the  same  had  been  signed  by  his  sure- 
ties, and  without  their  knowledge  and  consent,  then  such  bond 
would  cease  to  be  binding  upon  the  sureties  unless  afterward  ratified 
by  them,  is  erroneous,  because  it  makes  the  jury  the  judges  of  what 
constitutes  a  material  alteration  of  the  bond.  JDonnell  Mfg,  Co.  v. 
Jones,  827 

MEASURE  OF  DAMAGES. 

Board  of  Trade  Prices. — The  price  of  the  commodity  on  the  Chi- 
cago Board  of  Trade,  does  not  always  represent  its  true  market 
value.  Often  prices  there  are  exaggerated  as  well  as  depressed  by 
the  mostedishonest  and  unfair  means.    Hogan  v.  Doiwhue,  482 

Market  Price  of  a  Commodity. — Where  the  market  price  of  a  com- 
modity is  in  issue,  and  no  market  price  at  the  place  of  delivery  has 
been  established  by  the  usual  mode  of  trade,  it  is  competent  to  hear 
proof  of  prices  in  adjacent  and  controlling  markets.  Hogan  v. 
DonohuCy  V  432 

Market  Price  of  Grain. — In  an  action  between  the  vendor  and 
vendee  for  the  price  of  com,  it  was  contended  upon  one  hand 
that  the  market  price,  at  the  place  of  delivery,  could  be  controlled 
by  the  Board  of  Trade  at  Chicago,  less  the  cost  of  transportation, 
etc;  on  the  other  hand,  the  contrary  was  contended.  An  offer  was 
made  to  prove  that  the  grain  was  cornered  on  the  Board  of  Trade  on 
that  day,  and  that  before  the  prices  there  prevailing  could  be  ob- 
tained, it  must  be  inspected  in  an  elevator  in  Chicago,  a  warehouse 
receipt  issued  and  duly  registered.  It  teas  held,  that  the  proof  offered 
was  competent  and  that  the  court  erred  in  refusing  it.  Hogan  et  aL 
V.  Donohue^  *  432 

MECHANICS'  LIENS. 

Chancery  Jurisdiction — Proceeding  to  Foreclose  Not  a  Chancery 
Proceeding, — ^The  act  of  the  legislature  approved  April  25,  1873^  pro- 
viding that  in  all  cases  where  chancery  jurisdiction  has  been  con- 
ferred upon  County  Courts  by  special  enactment,  and  such  chancery 
jurisdiction  has  been  repealed  or  has  ceased  to  exist  by  virtue  of  the 
act  in  force  July  1,  1872,  all  causes  pending,  together  with  the  rec- 
ords, files  and  papers  pertaining  to  such  chancery  jurisdiction,  shall 
be  transferred  to  the  Circuit  Courts,  does  not  contemplate  statutory 
proceeding  to  enforce  a  mechanic's  lien.    Boynton  v.  Holcomb,  503 

Effect  of  the  Sale  Under  a  Decree  of  Foreclosure. — Proceedings  in 
foreclosure  under  the  mechanics'  lien  law,  do  not  bar  the  right  of 
judgment  creditors  to  redeem  the  premises  from  the  master's  sale  in 
such  proceedings.  Such  creditors  may  redeem  after  the  expiration 
of  the  twelve  months  allowed  by  the  owner  of  the  equity,  and  will 
not  remit  them  to  the  fund  resulting  from  a  sale  of  real  estate  under 
the  foreclosure  of  the  lien.    Boyriton  v.  Pierce,  497 

RepecUing  Statutes — Saving  Clause. — Where  a  decree  for  a  me- 
chanics' lien  was  rendered,  and  afterward,  and  before   any  further 
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pr(Xieeilintj:s  were  had  tliereunder,  tlie  act  of  tlie  legislature  went 
into  ♦^flec-t  reiwaling  the  law  under  whicli  the  decive  was  rendered, 
and  without  any  savmg  clause,  as  to  the  proceeilingB  begun  and 
I)ending  under  tlie  reiH»al€Hi  law,  it  iras  held,  Uiat  a  sale  by  a  master 
under  the  decree,  was  unauthorized  and  void.  By  the  repealing  act, 
all  right  to  proceed  under  tho  decree  was  taken  away.  Boyiiton  v. 
Holcomb  et  al,,  503 

MERGER. 

Conveyance  hi/ Mortgagor  to  Mortgagee — Exrxption. — The  general 
presumption  of  law  when  the  owner  of  the  greater  interest  in  real 
estate  conveys  to  the  holder  of  the  lesser  interest,  is  that  the  title 
merges  in  the  grantee,  and  in  case  of  the  grantee  holding  a  mortgage 
and  tlie  grantor  of  the  equity  of  redemption  being  a  mortgagor,  the 
legal  presumption  is  that  the  mortgage  debt  is  satisfied  by  the  con- 
veyance, and  the  grantee  paid  in  full  by  the  execution  of  the  deed; 
but  this  presumption  has  many  exceptions,  especially  where  such  a 
merger  is  detrimental  to  the  header  of  the  mortgage.  Mann  v. 
Manii,  472 

MISJOINDER  OF  PARTIES. 

Plaintiff- — Where  a  person  brought  a  joint  action  of  trespass  on 
the  case,  to  recover  damages  against  an  insurance  company  for  an 
alleged  fraudulent  declaration  of  forfeiture  of  a  policy  of  insurance 
on  his  hfe  in  his  own  name,  and  that  of  his  wife,  tlie  beneficiary 
named  in  the  policy,  it  was  held,  that  tliere  was  a  misjoinder  of 
parties  plaintiff,  and  a  judgment  recovered  by  them  was  reversed. 
Knights  Templar  <&  Mafions'  Life  Indemnity  Co.  v.  Gravett,      2o2 

MISREPRESENTATIONS. 

The  fact  that  officers,  who  had  been  in  the  pursuit  of  a  criminal 
for  whom  a  reward  was  offered,  falsely  stated  to  a  local  officer, 
wliom  they  employed  to  arrest  the  criminal,  the  crime  for  which  he 
was  to  be  arr(»stetl,  and  did  not  tell  his  true  name,  is  no  reason  why 
the  local  officer  making  the  arrest  sliould  be  entitled  to  share  in  the 
reward.    MahoneyY.  Whyte,  91 

MOTION. 

Right  to  Make^Wairer. — Wliere  an  executor  mr.de  a  motion  to 
vacate  a  judgment,  entered  against  his  testator  in  vacation,  and  did 
not  file  his  letters  testamentary  until  tlie  t.?rm  sul>«?quent  to  entering 
tlie  motion,  and  it  being  objected  that  he  had  no  right  to  make  the 
motion,  it  was  held  that  the  objection  was  waived  by  contesting 
the  motion  upon  its  merits.     Graves  v.  Whitney,  435 

MUTUAL  BENEFIT  ASSOCIATIONS. 

Certificates  Providing  a  Remedy  in  Equity — The  Remedy  at  Lair. 
Where  a  certificate  in  a  mutual  benefit  association  provided  that  the 
a])plication  for  membersliip  and  the  certificate  should  constitute  the 
complete  and  only  contract  between  the  holder  of  the  certificate  and 
the  association,  and  that  no  suit  or  proceeding  should  be  brought 
upon  such  contract  except  in  equity,  it  vxis  held  that  this  clause  in 
tlie  certificate  providing  for  a  specific  remedy  in  equity  was  based 
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»  upon  the  tlveory  that  an  assessment  would  be  necessary  and  collect- 
ible. Where,  by  the  action  of  the  association,  the  situation  was  so 
changed  that  it  would  have  no  right  to  make  an  assessment  in  pay- 
ment of  the  certificate  sued  on,  because  by  reason  of  a  surplus  none 
was  neceSvSary,  this  condition  was  abrogated,  tynd  the  beneficiaries 
were  remitted  to  the  appropriate  remedy  at  law.  Covenant  Mutual 
Benefit  Assort  v.  Baldwin^  203 

Pleading  Statutory  Exemptions — Jurisdiction. — A  plea  by  a  mu- 
tual benefit  association,  based  upon  the  theory  that  the  action  was 
not  brought  in  the  proper  county,  must  state  facts  suflicient  to  show 
that  it  is  not  subject  to  the  provisions  of  the  law,  providing  that 
actions  against  insurance  companies  wherein  an  individual  is  plaint- 
iff ,•  may  be  brought  in  the  county  where  the  plaintiff  resides.  Cov- 
enant Mutual  Benejit  As^n  v.  Baldwin^  203 

NEGLIGENCE. 

Danger  Known  and  Obvious, — Wliere  dangers  are  known  and 
obvious,  if  a  person  voluntarily  incurs  them,  lie  can  not  recover  for 
injuries  suffered  in  consequence,  for  this  would  amoimt  to  compen- 
sating him  for  his  own  negligence.  Illinois  River  Paper  Co,  v. 
Albert,  363 

Defective  Sidewalk, — On  the  trial  of  an  action  against  a  municipal 
corjxjration  for  damages,  sustained  by  reason  of  a  defective  sidewalk, 
it  is  error  to  permit  the  introduction  of  evidence  on  the  part  of  the 
plaintiff,  showing  the  condition  of  the  walk  at  other  places  than  tliat 
at  which  the  injury  occurred.     City  of  Streator  v.  Hamilton,      449 

Defective  Sidewalk — Burden  of  Proof. — In  an  action  for  the  recov- 
ery of  damages,  sustained  by  reason  of  a  defective  sidewalk,  it  is 
necessary  to  the  recovery  for  the  plaintiff  to  prove  that  the  proxi- 
mate cause  of  the  accident  and  conscM|uent  injury  was  the  failure  of 
duty  on  the  part  of  the  municipal  coqwration  to  keep  its  sidewalks 
in  a  reasonably  safe  condition.     City  of  Streator  v.  Hamilton^     449 

Defective  Sidewalk — Subsequent  Repairs.— On  the  trial  of  an  action 
for  personal  injuries,  resulting  from  a  defective  sidewalk,  it  is  error 
to  permit  the  admission  of  evidence  showing  that  repairs  w^ere  made 
on  the  sidewalk  after  the  occurrence  of  the  accident.  City  of  Strea- 
tor V.  Hamilton,  449 

Knowledge  of  the  Use  of  the  Track  by  Person  Passing  Along  or 
Across  it. — The  fact  that  many  persons  use  a  railroad  track  in  pass- 
ing along  or  across  it  with  the  knowledge  of  the  company,  but  with- 
out the  legal  right  to  do  so,  may  have  an  important  bearing  upon  the 
question  as  to  the  correctness  of  the  act  of  the  railroad  in  the  opera- 
tion of  its  trains  resulting  in  an  injury,  in  this:  such  an  act  may  be 
mere  negligence  without  such  knowledge,  for  which  there  could  be 
no  recovery;  but  with  such  knowledge,  the  same  act  maybe  so  grossly 
negligent  as  to  evince  wantonness  indicating  an  utter  disregard  for 
life,    Illinois  Central  R,  R,  Co.  v.  Beard,  282 

Use  of  Ordinary  Care. — The  degree  of  care  used  by  a  person  in  pa.ss- 
ing  along  a  defective  sidewalk  and  avoiding  obstructions  therein,  is 
a  question  for  the  jury.    Town  of  Normal  v,  Gresham,  190 
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Walking  upon  a  Railroad  Track. — ^It  is  negligence  for  a  person  to 
walk  upon  a  railroad  track,  whetlier  laid  in  a  street  or  upon  an  open 
field,  and  he  who  deliberately  does  so,  will  be  presumed  to  assume 
the  risk  of  tlie  perils  he  may  encounter.    /.  C.  JR.  R.  v.  Beard,    283 

IVha^  Amounta  to  Willful  or  Wanton  Negligence. — The  running  of 
a  locomotive  in  the  night  at  an  unlawful  rate  of  speed,  without  sig- 
naling or  without  lights,  along  a  track  witiiin  the  limits  of  a  city 
at  a  place  where  many  people  were  in  the  habit  of  crossing,  is 
negligence  so  gross  that  it  amounts  to  willful  or  wanton  negligence, 
and  as  such  will  autliorize  a  recovery,  whether  the  place  at  which  the 
injury  was  inflicted  was  a  pubUc  street  or  the  railroad  right  of  way. 
E.  St.  L.  Co7i.  Ry.  Co.  v.  O'Hara,  282 

Willfid  Negligence — Violation  of  City  Ordinance. — ^The  willful  dis- 
regard by  a  raih*oad  company,  or  its  agents  or  employes,  of  the  duty 
impeded  by  an  ordinance  of  a  city  regulating  the  speed  of  trains  and 
the  manner  of  moving  them  at  night  within  the  city  hmits,  when 
sufficiently  pleaded  and  in  evidence  before  a  jury,  will  warrant  a 
special  finding  that  the  railroad  company  is  guilty  of  willful  negli- 
gence.   E.  St.  L.  Con.  Ry.  Co.  v.  O'Hara,  282 

NEW  TRIALS. 

Neivly  Discovered  Evidence. — ^When  the  newly  discovered  evidence 
relied  upon  in  supix)rt  of  a  motion  for  a  new  trial  is  cumulative,  and 
not  conclusive,  it  will  not  furnish  ground  for  a  new  trial.  Bieder- 
man  v.  Brown,  483 

NON-SUIT. 

Misjoinder  of  Plaintiffs. — ^The  joinder  of  too  many  plaintiffs  in  an 
action  ex  delicto,  is  ground  for  a  non-suit  on  the  trial.  In  this  re- 
spect actions  on  contracts  and  for  torts  are  alike.  Knights  Tem- 
plar <St  Masons'  Life  Indemnity  Co.  v.  Oravett,  252 

NOTICE. 

Cities  and  Villages — Negligence — Notice  to  Policemen. — Where  the 
police  of  a  city  are  charged  with  the  duty  of  entering  in  a  record, 
kept  at  the  police  station,  all  defects  found  by  them  in  sidewalks 
upon  their  beats,  and  are  in  the  habit  of  doing  so  as  a  part  of  their 
duties  to  the  city,  it  toas  held,  that  notice  to  one  of  their  nmnber, 
of  a  defect  in  the  sidewalk,  is  notice  to  the  city,  and  the  fact  that 
such  officer  is  a  policeman,  will  not  affect  the  question.  Looney  v. 
The  City  of  Joliet,  621 

Of  Defects  in  Sidewalks — When  Inferred. — A  city,  having  actual 
notice  of  the  building  of  a  sidewalk,  will  be  held  to  know  how  long 
it  has  been  built,  and  of  its  tendency  to  decay.  Reasonable  prudence 
requires  that  a  wooden  sidewalk,  which  has  been  built  eight  or  nine 
years,  should  be  examined  occasionally,  to  see  if  it  is  in  a  safe  con- 
dition, and  if 'it  appears  that  such  an  examination  would  have  dis- 
closed defects,  a  jury  may  reasonably  infer  notice,  even  when  no 
actual  notice  is  shown.     City  of  Joliet  v.  Kate  McCraney^         881 

Defects  in  Sideioalks. — The  superintendent  of  streets  in  a  city  was 
informed  that  a  sidewalk  was  in  an  unsafe  condition  by  one  of  his 
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assistants  a  short  time  before  the  occurrence  of  an  accident  result- 
ing in  an  injury,  and  in  ample  time  to  have  repaired  it.  It  was  held, 
that  the  notice  to  the  city  was  sufficient.  City  of  Joliet  v. 
McCraney,  381 

Defective  Sidewalks, — ^Notice  of  the  condition  of  a  sidewalk  to  an 
officer  or  agent  of  the  city,  not  charged  with  any  duty  respecting  it, 
and  who  is  not  the  rei)resentative  of  tire  city  concerning  any  matter 
of  that  kind,  will  not  constitute  actual  notice  to  the  city;  but  if  the 
officer  receiving  the  notice  is  charged  with  a  duty  to  act  concerning 
the  defect,  and  to  set  in  motion  the  agencies  for  its  repair,  notice  to 
him  LB  notice  to  the  city.    Looney  v.  City  of  Joliet ^  621 

To  an  Agents  Notice  to  His  PrincipaL — Notice  to  an  agent  of  a 
fact  within  the  scope  of  his  agency  is  notice  to  his  principal,  yet  such 
notice  does  not  extend  T)eyond  the  transaction  covered  by  the  agency. 
Webber  v.  Indiana  Nat.  Bk.,  336 

To  Agent,  Notice  to  Principal, — It  is*  a  principle  of  law  that  the 
principal  is  held  to  the  notice  acquired  by  his  agent  for  all  facts 
coming  to  the  knowledge  of  such  agent  in  the  course  of  his  employ- 
ment.   Mann  v.  Reed,  406 

To  an  Employer — When  Unnecessary. — In  an  action  for  injuries, 
based  upon  an  improper  construction  of  machiner>',  a  notice  to  the 
owner,  etc. ,  is  not  necessary,  but  it  is  otherwise  in  cases  of  a  defect 
occasioned  by  use,  or  for  want  of  repair.  C,  C,  <fc  St,  L,  Ry.  Co.  v. 
DLxon,  292 

NOTICE  TO  QUIT. 

Where  a  person  in  possession  of  land  claims  to  hold  the  same  ad- 
versely, or  where  he  claims  by  a  title  inconsistent  with  the  relations 
of  landlord  and  tenant,  no  notice  to  quit  is  necessary  before  bringing 
a  suit  to  oust  him  from  the  possession.    Shepardson  v.  McDole,  "350 

ORDINANCE.  . 

Void  in  Part^  Void  in  All. — ^A  city  ordinance  enacted  that  **  any 
person  who  shall,  within  the  limits  of  said  city,  without  procuring  a 
license  therefor,  carry  on  the  trade,  business  or  occupation  of  (among 
others)  peddler,  shall  on  conviction  thereof,  forfeit  to  said  city  not 
less  than  $5  nor  more  than  $200  for  each  offense,"  with  a  proviso 
"  that  no  license  shall  be  required  for  the  selling  of  any  articles  man- 
ufactured and  sold  hy  bona  fide  residents  of  said  city,  or  that  are 
exempt  from  license  by  the  statute  of  the  State  of  Illinois,  or  for 
orders  and  sales  at  wholesale."  It  was  conceded  that  the  proviso 
was  void,  but  contended  that  the  proviso  might  be  rejected  and  the 
rest  of  the  ordinance  upheld  as  valid.  It  was  held  that  the  proviso 
was  so  connected  with  the  preceding  portion  of  the  ordinance,  as  a 
condition,  consideration  or  compensation  for  it,  as  to  warrant  the 
conclusion  that  the  parts  were  intended  as  a  whole  and  that  one  part 
would  not  have  been  adopted  without  the  other  and  that  the  ordi- 
nance is  void.    Lucas  v.  City  of  Macomb,  60 

PARENT  AND  CHILD. 

Parent's  Liability.^Wh&ce  a  child  resides  away  from  home  with- 


712  Appellate  Courts  of  Illinois. 

PAPtEXT  AND  CHILD.     Continued. 

out  the  consent  of  its  parent,  in  order  to  hold  the  parent  for  goods 
furnislied,  an  express  promise  inuf^t  be  proven  or  the  facts  and 
circumstance  mu.st  be  such  that  a  promise  can  be  inferred.  Jkliller 
V.  Ikivus  cfc  AIcKinucf/y  377 

PARTIEvS. 

Of  Tiro  Innoctmt  Parties.  W}\o  Must  Suffer. — In  a  case  where  one 
of  two  innocent  parties  must  suffer  by  the  fraud  or  deceit  of  another, 
the  l(x<ss  should  fall  on  him  who  put  his  trust  and  confidence  in  the 
deceiver.     Don twll  Mfg.  Co.  v,  Jones,  327 

PARTIES  LITIGANT. 

Actions  UtHlcr  the  Dm m  Shop  Act. — An  action  nnder  Sec.  9  of 
Chap.  43,  R.  S..  commonly  called  the  Dram  Shop  Act,  was  brought 
ap:ainst  two  defemlantK  jointly.  The  declaration  chargeil  one  of  the 
defendants  with  the  .sale  of  tlie  li(iuorB  in  question,  and  in  order  to 
fix  the  liability  of  the  other,  it  was  charged  Uiat  the  building  in 
which  tlie  liquoi-s  were  sold,  wa.s  the  joint  property  of  botli,  and 
jointly  occiqned  by  tiiem,  and  that  both  knowingly  permitt^ni  tlie 
premises  so  wcujiitHl  by  tliem  to  be  used  and  occupied  for  the  sale 
of  intoxicating  liciuoiti  therein.  It  was  held,  that  the  declaration 
was  g(K)d  as  to  lM)tli.     llvlmuth  v.  BeU^  626 

Miners  by  Their  Next  Fnend  or  Gnardian. — The  objection  that 
the  suit  wiis  improiHTly  brought  by  minon*  in  not  suing  by  tJieirneJct 
friend  or  guardian,  can  not  Ini  taken  adyantjige  of  for  die  first  time 
in  the  Apj)ellate  CourL  The  objection  should  liave  been  raised  in  tlie 
court  bt»low  before  the  trial.    Helvuith  v.  Bell^  626 

MtHJoinder  of  Plain  tiff  a. — ^A  misjoinder  of  parties  plaintiff  should 
be  taken  advantage  of  by  demurrer,  plea  in  abatement, or  at  least  by 
a  motion  in  arrest  of  judgment  in  the  trial  court;  it  conies  too  late 
when  made  for  the  first  time  upon  error  in  the  Appellate  Court. 
Ilelnnifhy.Bell.,  636 

PAYMENT. 

A  payment  is  tlie  discharge,  in  money,  of  a  sum  due,  and  it  can 
only  be  made  in  money,  or  that  which  the  creditor  accepts  as 
money,  or  in  lieu  of  it,     Scott  v.  Gilkey,  116 

By  Delcgatitm. — The  payee  left  a  note  in  a  bank  for  collection 
and  tlie  maker  t<K)k  it  up  by  giving  his  note  for  the  amoimt.  Tlie 
bank  having  failed,  tlie  payee  brought  suit  against  tlie  maker.  It 
was  hehU  tliat  had  there  been  an  actual  transfer  of  tlie  money  belong- 
ing to  him  in  the  bank,  as  would  have  been  acknowledgment  by  tlie 
bank  that  it  had  received  tlie  amount  from  the  maker,  then  under 
the  authority  tlie  bank  had  to  receive  payment  in  money,  it  would 
have  been  a  payment  by  delegation.     Scott  v.  Gilkey^  116 

Authority  of  an  Agent  to  Accejit  Anything  btit  Money  as  a  Fay- 
vient. — An  agent  having  for  collection  a  promissory  note,  or  otlier 
money  demand,  can  not  rightfully  accept  anything-  but  money  as 
l)ayment,  without  express  autliority  from  his  principal.  Scott  v. 
G///.Y7/,  lift 

Authority  to  Receive  Faynient,—ThQ  fact  that  notes  made  pay- 
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able  at  a  bank  are  placed  there  by  the  payee,  and  there  found  by  the 
maker,  without  any  notice  that  they  were  not  left  there  for  collec- 
tion, is  Bufticient  to  show  an  authority  to  receive  payment,  and  to 
justify  the  maker  in  paying.    Scott  v.  Qilkey,  116 

By  Note — Inference  of  Discharge.—Where  it  is  claimed  by  a  debtor 
that  a  promissory  note  has  been  given  in  discharge  of  the  obligation 
of  a  contract,  the  burden  of  the  proof  is  upon  him  to  show  that  the 
note  was  both  given  and  received  as  an  absolute  payment,  except  in 
cases  where  the  evidence  raises  a  positive  inference  of  discharge. 
Hercules  Iron  Works  v.  Hummer,  598 

Note  Left  for  Collection — Authority  to  Accept  Another  Note  in 
Payment, — If  a  maker  takes  up  his  note  left  in  a  bank  for  collection, 
by  giving  to  the  banker  his  note  for  the  amount,  he  does  so  at  his 
own  risk  of  the  banker's  failure  to  pay  the  amount  over  to  the  payee 
of  the  note  so  taken  up,  unless  the  bank's  action  is  really  and  bona 
fide  a  loan,  the  money  being  in  hand  subject  to  tVie  proposed  appro- 
priation and  actually  transferred  to  the  creditor's  account,  and  the 
burden  of  proving  tliese  fact**  as  between  the  creditor  and  tlie  debtor 
is  upon  the  latter.    Scott  v.  Oilkey,  116 

Promissory  Note — When,— It  has  been  held  in  several  of  the  States 
that  the  giving  of  a  negotiable  note  in  consideration  of  a  simple  con- 
tract debt,  discharges  the  contract  on  which  the  debt  is  founded, 
but  the  decided  weight  of  authority  in  this  country  and  England  is 
to  the  contrary.  To  have  that  effect,  it  must  be  agreed  that  the 
note  shall  be  taken  in  absolute  payment,  or  that  the  creditor  has  so 
parted  with  the  note  as  to  subject  the  debtor  to  double  payment. 
The  Hercules  Iron  Works  v.  Hummer ,  508 

PLATS  AND  REPORTS. 

Of  Survey — Admissibility  in  Evidence, — When  a  person  is  ap- 
pointed under  Soc.  2  of  Chap.  94,  entitled  "  An  Act  to  Revise  the 
Law  in  Relation  to  Mines,"  by  the  court,  to  make  examinations  and 
surveys  for  the  purpose  of  ascertaining  whetlier  the  mine  is  being 
worked  upon  the  land  of  an  adjacent  owner,  the  plat,  without  proof 
of  its  correctness,  much  less  a  report  of  the  survey  or  of  what  he 
may  choose  to  state  in  it,  is  not  admissible  in  evidence.  Monmouth 
Mining  <Sb  Mfg,  Co»  v.  Begmier,  885 

PLEADING. 

Allegations  of  Time  and  Place. — In  an  action  against  a  railroad 
company  for  violation  of  the  statute  retjuiring  the  engineer  or  fire- 
man of  any  locomotive  engine  to  ring  a  bell  or  sound  a  whistle 
before  crossing  a  public  highway,  a  declaration  containing  four 
counts,  charging  in  substantially  the  same  terms,  several  violations 
of  the  statute,  and  stating  the  time  of  the  violations  as  November 
30,  1893,  and  the  place,  the  intersection  of  defendant's  road  and  the 
public  highway  at  or  near  the  southwest  corner  of  section  five,  the 
southeast  comer  of  section  six,  and  the  northeast  corner  of  section 
seven,  and  the  northwest  corner  of  section  eight,  in  township  three, 
range  thirteen  west,  in  Lawrence  county,  is  sufficiently  certain,  so 
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far  as  allegationB  of  time  and  place  are  concemecL    Ohio  A  Missts- 
gippiRy.  Co.  v.  People,  etc.,  225 

Allegations  Not  Sustained. — An  allegation  in  a  declaration,  tliat 
the  superint<»ndent  of  a  mill  wrongfully  directed  and  commanded 
the  plaintiff  to  belt  a  pulley  on  a  shaft  while  a  friction  clutch  pulley 
on  the  same  shaft  was  in  rapid  motion,  without  shutting  down  the 
mill,  and  that  the  plaintiff  was  not  guilty  of  any  negligence  in  obey- 
ing the  command,  is  not  sustained  where  the  proofs  show  that  the 
plaintiff  voluntarily  undertook  to  belt  the  pulley  himself,  without 
any  direction  or  suggestion  of  the  superintendent  tending  to  deprive 
him  of  the  free  exercise  of  his  judgment,  or  cause  him  to  encounter 
a  risk  which  he  was  otherwise  unwilling  to  assume.  Illinois  River 
Fa2)er  Co.  v.  All)ert,  3«3 

Consideration — Burden  of  Proof. — Where  a  promise  sued  on  is 
conditioned  upon  an  event  not  certain  to  happen,  it  is  not  negotiable 
and  does  not  import  a  consideration.  A  special  plea  under  the  statute 
is  not  necessary  to  make  the  want  of  a  consideration  available  as  a 
defense.  Under  tlie  general  issue  the  burden  of  proving  a  consider- 
ation is  upon  the  plaintiff.     B.  S.  Green  Co.  v.  Blodgett,  180 

In  Criminal  Cases. — Where  a  defendant  is  arraigned  and  "  st^uids 
mute  ^  it  is  the  duty  of  the  court  to  enter  for  him  a  plea  of  not  guilty. 
McDonald  v.  Tlie  People,  357 

Demurrer. — Where  the  declaration  in  a  suit  upon  a  policy  of  insur- 
ance containing  a  clause  limiting  the  bringing  of  suits  upon  it  to  six 
montlis,  avers  by  proper  aUegations,  that  the  company  had  waived 
the  clause,  a  plea  of  the  statute  of  limitations  founded  upon  tliis 
clause  pleaded  after  the  general  issue,  is  bad  as  amounting  only  to 
the  general  issue.     Illinois  Live  Stock  Ins.  Co.  v.  Baker,  92 

Demurrer  to  Special  Pleas. — It  is  not  error  to  sustain  a  demurrer 
to  a  special  plea,  where  the  whole  question  can  be  litigated  under  the 
general  issue,  and  all  the  evidence  that  could  have  been  introduced 
under  the  special  plea,  was  admitted  in  evidence  under  the  general 
issue,  and  the  case  fully  considered  under  the  facts  by  the  court 
Lyon  V.  W  orcester,  639 

Fraud  and  Cireumvei\tion, — A  plea  which  attempts  to  set  up  fraud 
and  circumvention  in  the  execution  of  an  instrument  in  writing  and 
the  alleged  false  representations  and  fraud  relied  upon  did  not  relate 
to  the  execution  of  the  instrument,  but  solely  to  the  consideration 
that  moved  the  defendant  to  enter  into  it,  is  bad.  The  defense 
sought  to  be  interposed  by  such  a  plea  can  only  be  sustained  by  fraud 
or  circumvention  in  the  execution  of  the  instrument  and  not  by  proof 
of  a  failing,  partial  or  total,  of  the  consideration.  Coddington  v. 
Hoblit,  66 

Liability  for  the  Wrongfid  Acts  of  Lessees. — ^Under  proper 
pleadings  a  person  may  be  made  liable  if  he  leases  premises  with  a 
coal  washer  built  upon  them  in  such  a  way  that  its  operation  may 
inflict  injury  upon  the  premises  of  another,  such  leasing  being  made 
with  the  knowledge  that  it  would  be  used  by  the  tenant  and  results 
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would  naturally  follow  the  proper  use  of  it,  the  injury  in  such  a 
case  being  the  result  of  the  prpsecution  of  the  businees  for  the  con- 
tinuance of  which  the  lessor  would  receive  rent  as  a  consideration. 
Coal  Run  Coal  Co,  v.  GileSj  585 

Riens  Per  Descent. — Under  the  Statute  of  Frauds  and  Perjuries,  a 
plea  of  Hens  per  descent  by  bsx  heir  and  devisee,  in  an  action  of  cov- 
enant, which  fails  to  negative  the  charge  in  the  declaration  that 
there  were  lands  devised  to  him,  though  sufficient  at  common  law, 
where  the  action  could  be  maintained  only  against  the  heir  who 
received  land  from  the  ancestor  by  descent,  is  not  sufficient  \mder 
Sees.  12  and  13,  of  Chap.  59,  R  S.,  entitled  "  Frauds  and  Perjuries." 
Dickisonv.  Garland,  578 

Sufficiency  of  Assets  to  Pay  Claims,  etc. — A  plea  of  sufficient  assets 
in  the  hands  of  the  executor  to  pay  the  debts,  by  an  heir  and  legatee 
of  the  deceased  person,  to  an  action  brought  against  him  for  a  b]:each 
of  a  covenant  for  title  in  a  deed  of  real  properly,  executed  by  his 
deceased  ancestors  and  delivered  to  the  plaintiff  in  the  suit,  which 
simply  shows  that  after  paying  all  debts,  legacies,  and  expenses  of 
administration,  there  remained  in  the  hands  of  the  executor  |6,000, 
which  might  have  been  applied  to  the  payment  of  claims  sued  on,  is 
not  a  sufficient  plea,  where  the  claim  in  suit  did  not  accrue  until  the 
plaintiff  had  been  evicted  from  the  property,  causing  the  damages 
sought  to  be  recovered,  and  after  the  estate  had  been  settled  andt'.ie 
assets  distributed.    Dickisan  v.  Garland,  578 

Sufficiency  6f  Declaration.*— In.  an  action  against  a  city  for  erect- 
ing a  water  tower  near  the  plaintiffs  premises,  a  declaration  which 
charged  that  the  tower  was  dangerous  and  liable  to  fall,  but  did  not 
show  by  proper  averments  any  negligence  or  improper  construction 
of  it,  or  even  a  weakness  of  it,  or  that  there  was  any  defect  in  the 
material  out  of  which  it  was  constructed,  or  why  it  was  likely  to  fall, 
is  insufficient,  and  a  demurrer  to  it  was  held  to  have  been  properly 
sustained.    Barrows  v.  The  City  of  Sycamore,  590 

Sufficiency  of  Declaration — Debt  on  Penal  Statute. — In  an  action 
against  a  railroad  company,  for  a  violation  of  the  statute  requiring 
a  bell  to  be  rung  or  a  whistle  sounded  before  crossing  a  public  high- 
way, it  is  not  necessary  to  allege  in  the  declaration  any  description 
of  the  engine  or  train  referred  to,  or  to  state  whether  it  was  a  freiglit 
or  passenger  train,  or  at  what  time  of  the  day  or  night  the  alleged 
train  or  engine  passed  over  the  crossing  in  question,  or  in  which  direc- 
tion it  was  running  along  the  line  of  defendant's  railway.  O.  cfc  M. 
Ry.  Co.  V.  The  People,  225 

A  Waiver. — ^It  is  not  necessary  for  the  plaintiff  to  aver  in  his  dec- 
laration upon  a  policy  of  insurance  a  w^aiver  of  the  limitation;  he  may 
wait  for  the  defendant  to  set  up  his  matter  by  a  special  plea  and 
then  reply  a  waiver  by  the  company,  Illinois  Ldve  Stock  Ins,  Co. 
V.  Baker,  £2 

Wliat  is  a  Sufficient  Release. — A  plea  which  in  substance  avers 
that  in  his  lifetime  the  deceased  (being  an  employe  of  a  railroad  com- 
pany) made  application  for  insurance  in  a  branch  of  the  company 
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called  its  "  relief  department "  and  was  accepted  as  a  member,  and 
received  a  certificate  of  membership  entitling  his  widow,  as  a  bene- 
ficiary, to  receive  a  sum  of  money  in  case  of  his  death,  and  that  it 
was  provided  in  his  application  for  such  membership  that  the  accept- 
ance from  such  department  by  his  beneficiary  should  operate  as  a 
release  of  all  claims  for  damages  which  c  uid  be  made  by  Ids  heirs, 
executors  or  administrators,  that  af t4?r  the  def\*h  of  the  said  employe 
it  paid  to  his  widow  as  such  beneficiary  the  sum  named  in  the  cer- 
tificate, which  she  accepted,  and  the  company  became  thereby  re- 
leased from  all  claim  for  damages  of  the  legal  representatives  of  the 
deceased,  etc.,  is  bad  for  the  reason  that  the  said  deceased  had  no 
power  to  release  the  company  frbm  payment  of  damages  to  his  • 
widow  and  next  of  kin  in  case  of  his  death  by  neglect  or  default  of 
the  company.     Maney  v.  C,  B,  <fc  Q.  R.  R,  Co.,  105 

PLEAS  AND  PROOFS. 

Variance8. — Under  a  declaration  upon  a  promissory  not«  al^ged 
to  have  been  executed  by  the  defendant,  and  one  J.  H.  S.  to  one  H. 
E. ,  and  to  have  been  assigned  by  H.  E,  to  the  plaintiff,  a  promissory 
note  which  does  not  appear  to  have  been  assigned  by  H.  E..  as  alleged, 
is  not  admissible.    Dunker  v.  Scfilotfeldt,  53 

POWERS. 

Of  President — Implied  Agency — Ultra  Vires. — ^The  president  of  a 
corporation  afiixe<l  the  corporate  name  to  tlie  following  instrument: 
**  We,  the  undersigned,  agi*ee  to  pay  to  Charles  H.  Blodgett,  or  order, 
the  sums  set  opposite  our  respective  names,  within  thirty  days  after 
lots  nine  (9),  sixteen  (16),  seventeen  (17),  eighteen  (18)  and  nineteen 
(19),  proprietor's  subdivision  of  lots  one  (1)  to  six  (6),  original  town 
(now  city)  of  Bloomington,  in  McLean  county,  Illinois,  are  definitely 
accepted  as  a  site  for  the  postoffice  building.  If  not  paid  when  due, 
the  sums  subscribed  to  bear  eight  per  cent  per  annum,  from  the 
time  when  due.  B.  S.  Green  &  Co.,  one  thousand  dollars  (fl.OOO), 
without  interest."  It  did  not  appear  what  the  business  of  the  cor- 
poration was,  but  the  court  said  in  passing  upon  it:  "  We  can 
hardly  conceive  of  any  legitimate  business,  individual,  partnership 
or  corporate,  to  which  it  would  pertain.  It  teas  held,  not  to  be  in 
any  proper  sense  an  act  of  business,  but  a  simple,  single,  speculative 
venture,  and  therefore  beyond  the  scope  of  an  implied  agency  and 
not  binding  upon  the  corporation.    B,  S,  Green  Co.  v.  Blodgett,  180 

PRACTICE. 

Abiding  by  a  Plea— Writ  of  Inquiry. — In  an  action  against  the 
devisees  and  heirs  of  a  deceased  person  upon  a  covenant  for  title 
in  a  deed  of  real  property  executed  by  the  common  ancestor,  the  de- 
fendants filed  pleas  of  Hens  per  descent,  of  plene  administravit  and 
of  sufficient  assets  in  the  hands  of  the  executor,  to  which  demurrers 
were  sustained  and  the  defendants  abided  by  their  pleas.  It  mxi« 
held,  that  the  court  would  have  been  justified  in  giving  judgment 
a'jrninst  the  defendants  without  any  writ  of  inquiry  of  the  lands, 
tenements  or  hereditaments,  or  rents  and  profits  out  of  the  same-db- 
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scended  or  devised,  under  Sec.  13  of  Chap.  59,  R.  S.,  entitled  "  Frauds 
and  Perjuries."    Dickisonv.  Garland,  57B 

Admission  of  Evidence  in  Trials  by  the  Couri. — Less  imx)ortance  is 
attached  to  the  improper  admission  of  evidence  when  the  cause  is 
tried  by  the  court.  In  such  cases  it  is  usual  to  receive  matters 
offered  in  proof  more  freely  than  in  cases  of  the  trial  before  a  jiuy. 
Niagara  Ins,  Co,  v.  Bishop,  888 

Affidavits — Bill  of  Exceptions, — ^If  a  party  desires  to  have  affidavits 
read  on  the  hearing  of  a  motion,  made  a  part  of  the  record,  he  must 
preserve  them  in  a  bill  of  exceptions.    Alday  v.  Kenworthy,         608 

In  Appellate  Court — Abstract  Not  in  Compliance  with  the  Rules 
of  Court, — ^The  following,  purporting  to  be  an  abstract  of  the  record 
viz.: 

"ABSTRACT  OF  RECORD. 

Page. 

1.  Placita.    PrsBcipe. 

2.  Summons,  service  and  return. 
8-6.  Declaration  in  assumpsit. 

7.  Motion  to  rule  plaintiff  to  a  bond  for  coetB. 

8.  Bond  for  costs. 

9.  Plea  of  (Statute  of  limitations!. 

10.  Replication  to  plea. 

11.  Demurrer  to  replication. 

12.  Answer  to  demurrer. 
13-14.  Bill  of  exceptions. 

17-19.    Api>eal  bond  duly  approved. 
20.     Orders  of  court  and  judgment. 

21-22.     Copy  of  order  book. 
23.    Assignment  of  error. 
25.    Certiflcate  of  clerk  of  County  Court." 
Was  held  to  be  a  mere  index  and  not  to  be  regarded  as  an  abstract 
of  the  record  in  any  sense  as  required  by  the  rules  of  the  court. 
Sjxiin  V.  Thomas,  249 

Instructions  to  he  Printed  in  the  Abstract, — ^Where  a  part  only  of 
the  instruction  given  on  behalf  of  the  defendants  in  error,  and  none 
of  those  given  on  belialf  of  the  plaintiff  are  printed  in  the  abstract, 
under  the  practice  in  this  State,  the  court  may  refuse  to  consider  the 
errors  assigned  on  the  instructions.  Webber  et  al,  v.  The  Indiana 
National  Bank,  336 

Appellate  Proceedings—Abstracts. — Where  an  abstract  contains  tlie 
instructions  given  at  the  trial  for  one  party,  and  does  not  contain  the 
instructions  given,  or  refused,  for  the  other  party,  the  Appellate 
Court  can  not  pass  upon  alleged  errors  in  giving  and  refusing  instruc- 
tions, because  under  certain  circumstances,  error  in  the  instructions 
on  one  side  may  he  cured  by  instructions  on  the  other.  I,  C.  R.  R. 
Co,  V.  aKeefe,  820 

Bill  of  Exceptions,— The  bill  of  exceptions  is  a  pleading  of  the  ap- 
pellant; it  is  also  a  certificate  of  the  trial  judge  and  a  part  of  the  rec- 
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ord,  and  not  subject  to  contradiction.     Toum  of  Normal  v.  Gresham^ 

190 

Effect  of  Not  Denying  Facts  Alleged. — All  facts  alleged  and  not 
denied  by  a  plea  are  admitted  the  same  as  though  a  default  were 
taken.    Dickisonv,  Oarland,  578 

Error  in  Giving  and  Refusing  Instmctions. — A  party  to  an  action 
can  not  have  a  judgment  against  liim  reversed  for  error  in  giving  or 
refusing  instructions,  unless  he  has  made  a  proper  motion  for  a  new 
trial  in  the  court  below,  and  preserved  the  ruling  of  the  court  there- 
on, with  his  exceptions,  in  tlie  record.     J.   C  JK.  iJ.  Co.  v.  OKeefe 

820 

Error  Must  he  Made  to  Appear. — If  a  litigant  allege  an  error,  he 
must  not  only  make  the  error  appear,  but  he  must  show  liiniself  in  a 
position  to  take  advantage  of  it.  E.  St.  L,  Electric  St.  R.  R.  Co.  v. 
Cauley,  810 

Exceptions — Directing  Motion  for  New  Trial— Rendition  of  Jitdg- 
t?ie«^— The  order  overruling  a  motion  for  a  new  trial  and  the  rendi- 
tion of  the  judgment  on  the  verdict  are  separate  acts,  and  the  fact 
that  the  two  orders  are  in  juxtaposition  does  not  make  them  one  and 
the  same.  If  a  party  to  a  suit  is  displeased  because  his  motion  for  a 
new  trial  is  overruled  he  should  except  to  the  decision  of  the  court 
in  overruling  it  and  not  to  the  rendition  of  the  judgment.  Ea^t  St. 
Lottie  Electric  Street  Railroad  Co.  v.  Cauley,  310 

Exceptions  Must  he  Taken  in  Apt  Time. — The  reasons  filed  in  sup- 
port of  a  motion  for  a  new  trial  may  allege  error  in  admitting  or 
excluding  evidence,  and  in  giving  or  refusing  instructions,  but  such 
errors  can  not  be  considered  by  tlie  Appellate  Court,  unless  the  record 
shows  that  such  exceptions  to  the  ruling  of  the  ti-ial  court  were  taken 
at  tlie  time  when  the  evidence  was  admitted  or  excluded,  or  when  the 
instructions  were  given  or  refused,  E.  St.  L.  Electric  St.  R.  R.  Co. 
V.  Cauleyy  810 

Exception  to  Evidence. — If  the  party  desires  to  avail  himself  of  the 
introduction  of  incompetent  evidence,  he  must  object  to  the  same  in 
apt  time,  and  except  to  the  ruling  of  the  court  in  passing  upon  his 
objection.     C.  M.  iStSt  P.  R.  R.  Co.  v.  Kendall,  898 

Objection,  Taking  E.rceptionSy  etc. — On  the  trial  of  an  action,  at 
the  close  of  the  evidence  on  the  part  of  one  of  the  litigants,  the  at- 
torney for  the  opposite  party  objected  to  all  the  testimony  admitted, 
and  took  exceptions,  etc.  It  icas  held,  that  such  an  action  was  ut- 
terly valueless.  A  general  objection  to  all  the  evidence  on  one  side 
of  a  case  will  not  be  considered.     Tucker  v.  Burkitty  278 

Objections  to  Testimony. — An  objection,  to  be  availing,  must  be 
made  before  a  question  is  answered.  Or  if  the  answer  is  not  respon- 
sive, a  motion  to  strike  out  must  be  made  at  the  earliest  opxx>rtunity. 
It  would  be  a  dangerous  practice  to  permit  coimsel  to  allow  questions 
to  be  answered,  either  intentionally  or  negligently,  and  then  to  in- 
teq^ose  objections  in  those  instances  in  which  tlie  answ^ers  are  deemed 
harmful.     Tucker  v.  Burkitt,  278 
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Presumptions  in  Favor  of  Records. — Where  a  bill  to  foreclose  a 
mortgage  averred  that  it  was  duly  executed,  etc.,  the  defendants 
were  defaulted,  thereby  admitting  the  truth  of  these  averments. 
The  master  in  chancery,  to  whom  the  case  was  refeiTed,  reix>rted  it 
to  be  a  mortgage  deed.  No  exception  was  taken  to  his  report  and  a 
decree  followed  finding  it  to  be  a  proper  mortgage  deed;  on  error  in 
the  Appellate  Court  there  appeared  in  the  record  immediately  follow- 
ing the  master's  report,  but  not  attached  to  or  part  of  it,  what  pur- 
ported to  be  a  copy  of  the  mortgage,  showing  no  seals  attached  to 
the  signatures  of  the  mortgagors.  It  being  as;^igned  as  error  that  the 
mortgage  was  void  for  want  of  the  seals,  it  teas  held,  that  the  finding 
of  the  decree  was  supported  by  the  averments  of  the  bill.  The 
report  of  the  master,  the  admi^sion  of  the  defendant,  etc.,  would  in- 
duce the  belief  that  the  omission  of  the  seals  from  the  copy  in  tlie 
transcript  was  an  oversight  on  the  part  of  the  copyist.  Butler  v. 
Meyer,  170 

Offers  of  Proof— Exclusion  of  the  Jury. — ^Where  offers  of  proof 
are  to  be  made,  the  trial  court  may  exclude  the  jury  and  require  that 
such  offers  be  made  out  of  its  hearing.  Illinois  River  Paper  Co.  v. 
Albert,  363 

Suits  for  the  Use  of  Another — Motion  to  Dismiss.— O.  L.  made  a 
note  payable  to  T. ,  and  T.  indorsed  to  W.  for  collection.  W.  brought 
a  suit  in  the  name  of  T.  for  his  use,  and  T.  moved  to  dismiss  the  suit; 
thereupon,  leave  was  granted  by  the  court  to  W.  to  file  a  bond  to  in- 
demnify the  said  T.,  which  was  accordingly  filed,  and  the  court  over- 
ruled tlie  motion  to  dismiss  the  suit.  It  tvas  held,  that  as  such  suit 
was  being  prosecuted  in  the  name  of  T.,  the  payee  of  tlie  note,  and 
not  in  the  name  of  W.,  the  assignee,  the  court  correctly  decided  the 
motion,  so  far  as  the  motion  is  concerned.    Lyon  v.  Worcestei\  689 

Technical  Objections. — A  party  desiring  to  urge  an  objection 
which  is  purely  formal  and  .  clinical,  must  do  so  in  the  court  below. 
It  can  not  be  urged  for  the  first  time  in  the  Appellate  Court;  so  held, 
where  a  party  raised  the  question  for  the  first  time  in  the  Appellate 
Court,  that  an  action  could  not  be  maintained  by  an  assignee  of  a 
written  instrument  because  it  was  not  assignable.  Coddmgton  v. 
Hoblit,  66 

Record. — The  court  will  not  consider  matters  not  properly  appear- 
ing in  the  record.    Butler etal.  v.  Meyer  et  ah,  176 

When  Errors  Assigned  Can  Not  be  Considered. — Where  an  appel- 
lant assigned  four  errors,  namely,  (1)  the  court  erred  in  giving  im- 
proper instructions  for  appellee;  (2)  the  court  erred  in  refusing  to 
give  proper  instructions  asked  by  appellant;  (3)  tlie  court  erred  in 
overruling  a  motion  for  a  new  trial;  (4)  tlie  court  erred  in  render- 
ing judgment  for  appellee;  but  the  record  contained  no  motion  for 
a  new  trial,  or  decision  of  the  court  in  overruling  such  motion,  and 
no  exception  thereto,  it  was  held,  that,  in  this  state  of  the  record, 
the  court  could  not  consider  the  errors  assigned,  Illinois  Central  R. 
R.  Co,  V.  O'Keefe,  829 
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Absence  of  a  Proper  Bill  of  Exceptions. — In  absence  of  such  a 
bill  of  exceptions  ae  the  law  requires,  the  presumptions  are  all  in 
favor  of  the  verdict  and  judgment,  and  the  Appellate  Court  will 
presume  that  the  evidence  was  suHicient  to  support  the  verdict. 
Lindgrenv,  Stcartz^  4b* 

PRINCIPAL  AND  AGENT. 

It  is  a  maxim  of  natural  justice  applicable  with  great  force  in  cast  s 
of  agency,  tliat  he  who,  without  intentional  fraud,  has  enabled  any 
person  to  do  an  act  which  must  be  injurious  to  himself,  or  to 
another  innocent  party,  shall  himself  suffer  the  injury,  rather  than 
the  other  whose  confidence  has  been  misplaced.  McFadden  et  al.  v. 
LynUy  166 

PROMISSORY  NOTES. 

Alteration  of  Instrument. — In  an  action  upon  a  promissory  note 
it  appeared  that  it  had  been  detached  from  another  instrument,  to 
wit,  an  application  for  insurance.  It  was  held^  that  it  formed  no  part 
of  the  instrument,  and  that  its  detachment  did  not  render  the  note 
void.     Vandervoort  v.  Rockford  Insurance  Company^  457 

Assignment — Right  to  Correct  Indttrsements, — Where  a  payee  of  a 
promissory  note  assigned  it  to  another  person,  and  indorsed  upon 
the  back  of  it  that  he  had  received  from  such  person  full  payment, 
it  was  held^  that  if,  as  a  matter  of  fact,  he  had  sold  the  not«  to  the 
person  named,  and  the  indorsement  appearing  as  a  receipt  was 
intended  by  him  as  an  assignment,  there  could  be  no  impropriety  in 
his  correcting  it.  It  could  be  treated  as  an  indorsement  in  blank, 
and  corrected  or  filled  out  upon  the  trial.    Danker  v.  Schlotfeldt, 

653 

Indorsement  and  Guaranty. — The  following  indorsement  upon  a 
promissory  note,  '*  for  value  received — guarantee  the  payment  of  the 
within  note  at  maturity,"  made  by  the  payee  thereof  before  matu- 
rity and  prior  to  the  delivery  of  the  note  to  a  third  person,  operates 
as  an  assignment  as  well  as  a  guaranty,  and  is  enforceable  in  favor 
of  any  legal  holder  of  the  note,    McPherson  Nat,  Bank  v.  T'c/de, 

21 

Restrictive  Indorsements, — ^The  holder  of  a  promissory  note  made 
the  following  indorsement  thereon,  via.:  *'  Pay  W.  H.  C,  cash  or 
order  for  collection  and  return,  "  and  sent  it  to  the  bank  of  which 
W.  H.  C.  was  cashier,  for  collection.  A  few  days  later  the  holderj 
received  from  the  bank  the  following,  viz.:  *  *  *  *«  We  inclose 
our  draft,  $395.97,  in  payment  of  coll.  No.  8943,  on  Bonney,  sent  us 
July  22.  This  includes  face  and  interest  at  8  per  cent,  less  our 
charges  of  $1.  Don*t  release  chattel  mortgage,  as  we  still  hold 
the  note  unpaid.  By  mistake  our  collection  clerk  left  the  coll.  off  tlie 
protest  list,  and  it  was  not  protested,  but  I  think  the  security  is  ample 
to  pay  the  obligation."  It  was  held,  that  the  indorsement  by  tlie 
holder  to  the  bank  was  restrictive,  and  was  for  collection  merely,  but 
that  the  action  of  the  bank  and  the  statement  in  its  letter,  when 
assented  to  by  the  acquiescence  of  the  holder,  amounted  to  a  pur- 
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chase  of  the  paper  and  gave  the  bank  all  the  rights  of  a  general 
holder,  including  the  right  to  enforce  the  guaranty.  The  restrictive 
indoi-sement  may  be  treated  as  stricken  out  and  the  bank  regarded 
as  any  other  holder  under  an  indorsement  in  bJank.  McPherson 
National  Bank  v.  Habbe  Velde  et  oL,  Surviving  Partners^  etc.,      21 

QUESTIONS  OF  FACT. 

Jury  Should  Govern, — Where  the  evidence  creates  an  impression 
of  doubt  in  the  minds  of  the  court  the  verdict  of  the  jury  should  gov- 
ern.    City  of  Abingdon  v.  McCrew,  355 

RAILROADS, 

Actions  for  Injuries — Evidence  as  Consistent  with  Carelessness,  as 
with  Due  Care^  etc. — In  an  action  for  damages  for  the  death  of  a 
railroad  employe,  where  the  evidence  is  as  consistent  with  careless- 
ness as  with  the  exercise  of  due  care  on  the  part  of  the  injured  per- 
son, there  is  neither  proof  nor  inference  to  justify  a  recover^'.  C.  <& 
A.  R.  R.  Co.  V,  Croxvder^  154 

Liability  for  Accidents^  etc..  Confined  to  Right  of  Way— Heading. 
— In  a  declaration  against  a  railroad  for  damages*  sustained  by  a 
city,  by  reason  of  a  judgment  having  been  recovered  against  it  for 
injuries  resulting  from  a  defective  sidewalk,  it  was  charged  that  the 
defect  in  the  sidewalk  was  within  the  right  of  way  of  tlie  company. 
In  an  additional  count,  the  declaration  in  the  suit  of  the  person  who  • 
recovered  the  judgment  against  the  city,  was  set  out  in  haec  verba, 
in  which  was  designated  the  point  where  he  was  injured,  in  the  same 
way,  and  it  was  then  averred  by  the  city  that  said  walk,  upon  which 
said  person  so  received  his  said  injuries,  was  a  crossing,  constructed 
by  the  company  for  the  use  of  foot  passengers  walking  on  the  street 
to  cross  its  right  of  way,  and  was  the  crossing  and  approach  thereto, 
of  said  street  in  said  city,  and  over  said  railroad,  and  that  it  was  then 
and  there  the  duty  of  the  defendant  railroad  company  to  construct 
and  maintain  said  crossing.  It  was  held  that  the  declaration  did  not 
show  a  failure  by  the  company  to  maintain  the  crossing,  and  the 
approach  thereto,  but  merely  to  maintain  a  good  sidewalk  within 
the  right  of  way,  and  construing  the  plea  most  strongly  against  the 
pleader,  the  point  where  the  injury  occurred  was  not  on  the  cross- 
ing or  the  approach  thereto.  It  failed  to  show  a  neglect  of  duty  on 
the  part  of  the  company,  and  a  demurrer  was  properly  sustained 
thereto.     City  of  Bloomington  v.  I.  C  R.  R.  Co.,  129 

jStgrnaZs.— The  object  of  the  statute  in  requh-ing  signals  to  be  given 
when  approaching  highway  or  street  crossings,  is  to  protect  persons 
or  animals  about  to  cross  the  track,  and  to  obviate  the  danger  of  col- 
lision at  such  crossings.  The  giving  of  these  signals  is  a  statutory 
duty,  the  non-i)erformance  of  which  is  negligence  as  a  matter  of  law 
only  when  injury  results  therefrom  to  persons  or  animals  endeavor- 
ing or  intending  to  cross  the  track  of  the  railroad  uix>n  a  street  or 
highway.    Maney  v.  C,  B.  &  Q.  R.  R.  Co.,  105 

Consolidations — Franchise. — Where  it  appears  that  from  the  time 
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the  articles  of  consolidation  are  filed  with  the  Secretary  of  State,  a 
railroad  company  has  been  in  form  and  as  a  matter  of  fact  a  com- 
ponent part  of  Uie  consolidated  company,  and  has  been  in  constant 
operation  as  a  corporation,  the  effect  of  the  ai  tides  of  consolidation, 
is,  if  autliorized,  to  create  a  new  corporation  dejttre.  If  the  incorpo- 
ration is  irregular,  it  l)ecomes  a  corjwration  de facto.  In  either  view 
a  franchise  is  involved.     City  of  Belleville  r.  L  <&  St,  X.  R.  M,  Co., 

301 

Negligence — Construction. — ^As  a  question  of  facta  jury  may  well 
consider  a  f rog-Uke  arrangment  of  a  rail,  movable  by  a  switch,  on 
a  city  sidewalk,  a  faulty  consbruc^tion,  and  liaving  a  ^>ace  between 
the  fixed  rail  and  the  planking  sufficient  to  catch  and  hold  the  foot 
ot  a  person  passing  over  it,  culpable  negligence.  Toledo,  St,  L.<&  K, 
C,  R.  R,  Co.  V.  Clark,  17 

Damages  by  Fires,  etc. — When  an  injury  results  from  fires  origi- 
nating on  the  right  of  way  of  a  railroad,  and  shown  to  be  caused  by 
sparks  tlirown  out  by  an  engine,  a  prima  facie  case  is  made  for  the 
plaintiff,  subject,  however,  to  be  rebutted  by  evidence  that  the  com- 
pany used  a  very  high  degree  of  care  and  skill  to  avoid  inflicting 
the  injury,  in  the  construction  and  operation  of  its  engine.  Toledo, 
St.  L.  <fc  K.  C.  R.  R.  Co.  V.  Kingman,  4S 

Danuige  by  Fire — Use  of  Lands,  etc. — ^It  is  not  error  to  refuse 
to  allow  a  witness  to  testify  to  facts  tending  to  show  that  a 
meadow  destroyed  by  fire  would  produce  more  profitable  crops  of  com 
than  of  hay.  Tlie  fact  tliat  the  land,  after  the  destruction  of  the 
meadow  by  fires,  had  it  been  cultivated  in  com,  would  have  yielded 
a  crop  more  valuable  tlian  in  hay,  is  a  matter  entirely  irrelevant 
to  the  right  or  amount  of  recovery.  T.,  St.  L.  &K.  C.  R.  R.  Co.  v. 
Kingman,  43 

Duty  to  Maintain  Sideiralks,  etc. — Tlie  duty  of  a  railroad  company 
to  maintain  a  sidewalk,  etc.,  is  predicated  upon  Par.  71,  Chap.  114, 
S.  &  C.  Stat.  1937,  providing  that  at  all  raih'oad  crossings  of  high- 
ways and  streets,  railroad  corporations  shall  construct  and  maintain 
crossings,  and  the  approaches  thereto,  within  their  respective  rights 
of  way,  so  that  at  all  times  they  shall  be  safe  to  persons  and  propertj', 
and  iri  limited  to  the  crossing  and  the  approach  thereto  within  the 
right  of  way.    There  is  no  obligation  unposed  upon  it  to  build  and 
maintain  a  sidewalk  beyond  the  approach  to  the  crossing.    The 
qualifying  words,  "  within  their  right  of  way,"  do  not  reciuire  it  to 
do  more  than  make  tlie  crossing  and  the  approach;  but  if,  by  reason 
of  the  situation,  the  approach  necessarily  extends  to  the  limit  of  the 
right  of  way,  it  must,  to  that  extent,  be  built  by  the  city.     City  of 
Dloomington  v.  Illinois  Central  R.  R.  Co.,  129 

E.rpul8ion  of  Passenger — Show  of  Force. — Where  a  passenger  upon 
a  railroad  train  is  ordered  to  leave  the  car  he  is  in  by  the  servants  of 
a  railroad  company,  and  does  so,  liis  rights,  if  any  he  has,  remain  the 
same  as  if  he  had  been  expelled  by  force  from  the  car.  PuUtnan 
Palace  Car  Co.  v.  Lee,  75 
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Obligation  to  Fence. — A  station,  not  in  an  incorporated  city  or  vil- 
lage, was  located  in  a  public  highway.  There  was  a  platforih,  and 
near  by  were  yards,  cribs  and  a  grain  dump;  there  was  no  incorpo- 
rated town  with  lots  or  blocks,  and  no  tiling  else  at  the  station  except 
a  store  where  tickets  were  sold.  For  many  years  it  had  been  a  flag 
station,  and  the  business  was  so  small  that  the  public  accommodation 
and  convenience,  presumably,  did  not  require  any  building  or  shel- 
ter, as  none  was  erected.  It  was  held  that  no  conditions  existed  that 
would  exempt  the  railroad  from  the  statutory  requirement  to  fence 
its  road.    Joica  Central  R,  i2,  Co.  v.  GusJiee,  *  609 

Obligation  to  Fence, — Where  there  was  a  highway  on  both  sides  of 
a  railroad  track,  and  the  track  is  laid  in  one  of  them,  it  was  held, 
that  such  a  place  is  not  excepted  from  the  provisions  of  the  statute 
requiring  the  railroad  company  to  fence  its  track,  and  there  is  no 
exemption  on  account  of  public  interests,  because  the  usefulness  of 
the  highways  would  not  be  impaii-ed  by  such  fencing,  and  the  public 
accommodation  and  convenience  in  their  use  did  not  require  that  the 
railroad  track  should  not  be  fenced.  loica  Central  R.  M,  Co.  v. 
Oushee,  609 

Omission  to  Give  Signals — Wlien  Negligence  in  Fact. — If  a  person 
in  the  vicinity  of,  but  not  intending  to  use  a  crossing,  may  hold  a 
railroad  company  for  injuries  caused  by  a  failure  to  give  the  signals, 
the  liability  must  grow  out  of  peculiar  facts  and  circumstances,  by 
reason  of  which  the  injured  party  had  a  right,  in  the  exercise  of 
ordinary  care,  to  rely  upon  and  wait  for  the  signals,  and  making 
the  omission  to  give  them,  negligence  in  fact  as  to  him.  Maney  v. 
C,  B,  <Sb  Q.  R.  R.  Co.,  105 

Ordinances  Regtdating  the  Speed  o/,  etc, — It  is  within  the  province 
of  a  city  council  to  enact  ordinances  prohibiting  railroad  companies 
from  running  their  trains  at  a  greater  rate  of  speed  than  six  miles  an 
hour  within  the  limits  of  the  city,  and  to  require  them  during  the 
night  time,  and  when  dark,  to  have  and  keep  the  headlights  burning 
on  the  front  ends  of  their  engines  and  the  bells  thereon  ringing,  for 
the  purpose  of  indicating  and  giving  notice  of  the  movement  of  their 
locomotives,  etc.    East  St.  Louis  Connecting  Railway  Co.  v,  OHara, 

282 

Power  of  Employes  to  Contract  Against  Liability  in  Case  of 
Death. — Exemption  can  not  be  secured  by  contract  against  liability 
for  the  consequences  of  gross  negligence,  or  a  willful  act.  Maney 
v.C.,B.<StQ.R.R.Co.,  105 

Proof  Required  of  the  Exercise  of  Due  Care. — As  to  the  character 
of  the  proof  required,  of  the  exercise  of  due  care  on  the  part  of  an 
injured  party,  the  true  rule  is,  that  where  the  circumstances  attend- 
ing an  accident  are  in  evidence,  the  absence  of  evidence  of  fault  on 
the  part  of  the  injured  party  will  justify  an  inference  and  be  ac- 
cepted as  proof  of  the  exercise  of  ordinary  care;  but  where  there  is 
an  entire  absence  of  evidence  of  the  conduct  and  acts  of  the  de- 
ceased at  the  time  of  the  accident  or  injury,  that  the  party  acted 
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with  due  care,  can  not  be  regarded  as  proven,  because  one  conjecture 
is  more  probable  than  another.  Chicago  cfr  Alton  R,  R,  Co.  v. 
CroicdeVf  Administra  t rix,  etc, ,  154 

Public  Crossings. — Where  a  railroad  constructed  steps  at  the  ends 
of  its  freight  house  platform,  which  was  elevated  three  or  four. feet 
from  the  level  of  the  gi*ound,  these  steps  being  essential  to  tlie  use  of 
the  freight  house  by  its  employes  and  the  public,  with  whom  it 
transacted  business  there,  and  being  connected  with  no  street,  side- 
walk, or  other  public  way,  the  fact  alone  Uiat  the  public  used  such 
steps  in  going  to  and  from  the  freight  and  passenger  depot,  or  for 
convenience  used  them  to  shorten  the  distance  in  going  to  and  from 
different  portions  of  the  town,  did  not  make  them  a  part  of  a  pubUc 
crossing.     I.  C.  R.  R.  Go.  v.  Beard,  232 

Right  to  Expel  Passengers  for  VitHating  Rules, — A  street  car  com- 
pany has  the  right  to  require  of  passengers  the  observance  of  all 
reasonable  rules  tending  to  promote  the  safety  and  convenience  of 
passengers  and  the  successful  conduct  of  its  business.  So  long  as  a 
passenger  observes  such  rules  a  company  is  bound  to  carry  him,  but 
when  he  wantonly  refuses  to  obey  tliem,  the  company  has  the  right 
at  once  to  expel  him,  using  no  moi*e  force  than  may  be  necessary 
for  that  purpose.    Fort  Clark  Street  Railroad  v.  Ebaugh,  582 

Rules — Sleeping  Cars. — A  rule  of  a  railroad  company  requiring  a 
passenger  to  have  a  first-class  ticket  for  his  transportation  before  he 
can  be  assigned  to  a  berth  in  a  sleeping  car,  is  a  reasonable  one  and 
can  be  legally  enforced.    Pullman  Palace  Car  Co,  v.  Lee,  75 

Rules  and  Regulations — Notice. — Where  a  sti'eet  car  company  has 
adopted  a  rule  against  passengers  riding  on  the  platform,  a  request 
by  the  conductor  that  persons  violating  the  rule  shall  come  inside  the 
car,  in  observance  of  the  rule,  should  be  complied  with  whether  the 
person  had  notice  of  the  rule  or  not.  The  conductor  should  have 
control  of  his  car  with  the  right  to  enforce  all  needed  regulations 
and  all  reasonable  requests  made  by  him,  with  that  end  in  view, 
should  be  obeyed  by  the  passengers.  Fort  Clark  Street  R,  R.  v. 
Ehaugh,  5$2 

Unlawful  Discrimination. — ^To  maintain  an  action  against  a  rail- 
road under  the  provisions  of  Chap.  114,  Revised  Statutes  of  Ulinois, 
for  an  unjust  discrimination,  it  is  necessary  to  prove  that  the  com- 
pany has  violated  the  provisions  of  said  statute,  and  is  guilty  of  an 
unjust  discrimination  to  the  damage  of  the  party  bringing  the  action 
in  demanding,  charging,  collecting  and  receiving  from  him  for  the 
transportation  and  delivery  of  freight,  a  higher  and  greater  rat«  of 
toll  and  compensation  than  it,  at  the  same  time,  charged,  demanded 
and  received  from  others  for  the  transportation  and  delivery  of  a 
like  quantity  of  freight  of  the  same  class,  from  the  same  point  in 
the  same  direction  and  over  an  equal  distance  of  its  railway.  Savitz 
V.  O.  &  M.Ry.  Co.,  315 

What  is  an  Unjust  Discrimination. — Where  a  railroad  company- 
fixed  two  rates  on  all  coal  transported  over  its  road  from  points 
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between  ten  and  fifteen  miles  from  the  city  of  East  St.  Louis  to  said 
city,  one  at  forty-five  cents  per  ton,  and  one  at  thirty-one  and  a 
quarter  cents  per  ton,  and  both  rates  were  public  and  uniform,  and 
open  to  all  coal  shippers  alike,  and  shippers  knew  at  the  time  of 
shipments  by  them  of  the  existence  of  such  rates,  and  could  have 
availed  themselves  of  the  lower  rate,  if  they  had  seen  fit  to  do  so,  it 
was  held,  that  such  rates  did  not  amount  to  an  unjust  discrimination 
within  the  meaning  of  the  statute.    Savitz  v.  0.  <S:  M,  By,  Co,,    815 

RATIFICATION. 

What  is,  and  What  is  Not. — Where  a  ditch,  which  benefited  a 
number  of  land  owners  in  common,  was  wrongfully  constructed,  and 
the  person  who  constructed  the  same  did  so  w^ithout  the  knowledge  of 
one  of  the  land  owners  so  benefited,  and  afterward  called  upon  said 
land  owner,  upon  two  different  occasions,  and  asked  for  money  for 
digging  the  ditch,  and  was  refused,  and  more  than  a  year  afterward, 
called  the  third  time  upon  such  owner  for  money,  and  was  given  five 
dollars,  Vf  was  held,  that  this  act  of  the  land  owner,  in  the  entire 
absence  of  any  knowledge  upon  his  part  of  the  intended  digging  of 
the  ditch,  and  where  it  was  not  done  in  his  name,  or  for  his  benefit, 
was  not  such  a  ratification  of  the  act  of  digging  the  ditch  as  would 
create  a  liability  on  the  pixrt  of  said  land  owner  for  the  damage  done 
by  the  ditch.     Beed  v.  Etch,  263 

REAL  ESTATE  BROKER. 

Who  is.  Within  the  Meaning  of  an  Ordinance  Requiring  a  Licmise. 
— B.  resided  at  Rock  Falls,  and  w^as  engaged  there  in  the  real  estate 
business.  In  the  fall  of  1890,  he  was  occupied  much  of  his  time  in 
Chicago,  making  his  headquarters  at  the  office  of  S.  B.,  real  estate 
brokers.  He  was  interested  with  them  in  real  estate  deals  in  Indi- 
ana and  elsewhere.  He  had  no  sign,  desk  or  letter-head  showing 
that  he  was  engaged  in  the  real  estate  business  in  Chicago.  It  teas 
held,  that  the  mere  fact  that  he  was  interested  with  S.  B.  in  deals 
concerning  Chicago  real  estate,  and  made  frequent  ti-ips  to  Indiana 
at  their  instance,  etc,  would  not  make  him  a  real  estate  broker  of 
Chicago,  within  the  meaning  of  the  ordinance.    Spear  v.  H,  Bull,  348 

REAL  ESTATE. 

Clauds  upon  Title. — ^A  judicial  sale  of  real  estate  made  under  a 
void  decree,  and  subsequent  sales  on  redemption,  are  clouds  upon 
the  title  of  real  property.    Boyjiton  v.  Holcomh,  603 

RECKLESSNESS. 

Questions  of— How  Considered. — A  question  of  recklessness  must 
be  considered  with  reference  to  the  specific  fact  and  conditions,  as 
they  existed  at  the  time  of  the  injury.  It  is  not  necessary,  or  even 
pro])er,  to  consider  what  might  have  happened  to  some  other  person 
at  some  other  place  on  the  track,  by  operating  a  car  as  was  done  at 
the  time  in  question.    J.  C,  B,  B.  v.  Beard,  232 

RECORDS. 

Fatal  Defects. — Where  a  record  has  fatal  defects  in  not  showing 
that  the  appeal  was  granted  upon  one  of  the  days  of  the  term  of 
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court  from  which  it  was  taken  the  appeal  will  be  dismissed.     Ter- 
hune  V.  Hill,  2o7 

Tn  ApjwUate  Cmirt — Svjjiciency  of  ClerJc'g  Cerfiflcale. — ^Where  a 
clerk's  certificate  does  not  show  that  the  record  filed  contains  any 
order  or  judgment  of  the  court  below,  but  only  tJiat  it  contains  "all 
the  paper  desi;2^natL*d,  numb jrv?d  from  1  to  52,"  it  u\is  hiild  that  the 
judgment  and  the  order  allowing  an  appeal  are  records  and  not 
papers;  tlierefore,  under  the  clerk's  certificate,  there  was  no  judg- 
ment before  the  court  for  review.     Terhuiie  v.  Hill,  257 

REDEMPTION. 

Effect  on  the  Assignment  of  the  Certifleate  of  Sale,  to  the  Owner 
of  Equity. — Where  tlie  owner  of  an  equity  of  redemption  purchased 
and  took  an  assignment  of  the  certificate  of  sale,  issued  by  the 
master  in  chancer^-,  after  the  expiration  of  the  statutory  i>eriod  al- 
lowed him  for  redemption,  it  teas  held,  that  such  purchase  and 
assignment  did  not  inure  to  him  as  a  redemption  from  the  sale,  and 
disc?liarge  of  the  debt,  or  affect  the  right  of  redemption  under  it  by 
judgment  creditors.     Boynton  v.  Pierce ^  4S7 

From  Judicinl  Sales — PurcJiasc  of  Master's  Certificate. — ^Where  an 
owner  of  an  equity  of  retlemption  purchased,  and  took  an  assign- 
ment of  the  certificate  of  purchase,  under  tlie  master's  sale,  it  did 
not  appear  whether  the  purchase  was  before  or  after  tlie  expiration 
of  the  twelve  months  from  the  date  of  the  sale,  allowed  him  for 
redemption.  It  was  held  that  tlie  biu-den  of  proof  was  upon  him  to 
show  tliat  such  piirchase  was  within  the  twelve  montlis,  and  not 
having  done  so,  the  court  would  assume  that  it  was  after,  and,  that 
being  so,  his  title  and  right  to  redemption  was  entirely  gone.  Bo}/n- 
ton  V.  Pierce  et  al. ,  497 

Junior  Creditors. — A  junior  creditor  may  redeem  from  a  sale 
under  the  senior  judgment,  and  cut  off  intervening  liens.  Boynton 
V.  Pierce^  497 

The  Right  Faxxyred  in  Law. — The  right  of  redemption  by  the  judg- 
ment creditor  after  the  statute  time  given  to  the  judgment  debtor 
expires,  is  encouraged  by  law;  it  is  a  boon  to  the  debtor,  and  pays 
his  debts,  which  otlierwise  would  remain  unpaid,  and  is  projKir  law. 
Boynton  v.  Pierce,  '  497 

Under  Void  JtidiciaJ  Sales. — If  a  judicial  sale  is  void,  it  follows 
as  a  logical  sequence  that  a  subsequent  redemption  by  a  judgment 
creditor  and  a  sale  under  his  judgment  is  void.  Boynton  v.  Hoi- 
comb,  503 

REWARDS. 

Burden  of  Proof. — A  person  claiming  a  reward  for  obtaining  in- 
formation concerning  the  identity  of  a  thief,  mast  show  that  he  was 
the  fii'st  to  give  the  desired  information,  for  if  he  was  not  tlie  first 
to  gain  and  imi>ort  the  information,  he  can  not  recover.  Higgins 
V.  Ijessig,  459 

Information  Already  Possessed. — In  an  action  to  recover  the 
amount  of  a  reward  offered  for  information  concerning  the  identity 
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of  a  thief,  it  was  competent  for  the  defendant  to  show  that  tlie  in- 
formation given  him,  and  for  which  the  recovery  was  claimed,  was 
in  his  possession  before,  and  was  not  new  to  him.  Higgins  v.  Lessig, 

459 

Contracts  for, — A  person  having  an  old  harness  of  the  value  of 
$15  stolen,  becoming  much  excited  over  the  matter,  exclaimed:  **  I 
will  give  $100  to  any  man  who  will  find  out  who  the  thief  is,  and  I 
will  give  a  lawyer  $100  for  prosecmting  him."  It  teas  held,  that  the 
language  used,  under  the  circumstances,  did  not  show  an  intention 
to  contract  to  pay  the  reward,  but  was  in  the  nature  of  an  explosion 
of  wrath  against  the  supposed  thief,  coupled  w^ith  boasting  and 
blust<?r  about  prosecuting  him.    Higgins  v.  Lessig,  459 

Pursuit  of  Criminals. — When  oflScers  of  the  law,  stimulated  by 
a  reward  offered  for  the  apprehension  of  a  criminal,  pursue  such 
criminal  from  place  to  place,  and  finally  locate  him,  and  employ  a 
local  officer  to  make  the  arrest,  such  local  officer  is  not  entitled  to 
the  entire  reward,  on  the  ground  that  he  made  the  actual  seizure  of 
the  criminal     Mahoney  v.  Whyte  at  at.,  97 

RIGHT  OF  ACTION. 

^Vhen  it  Accrues. — Where  a  street  has  been  cut  down,  and  access 

to  it  is  destroyed,  and  damage  has  resulted  to  the  property,  the  right 

of  action  is  complete.    If  the  city  designed  in  the  continuance  of 

the  w^ork  to  do  any  act  that  would  lessen  the  damage,  it-should  have 

offered  to  bind  itself  to  do  the  act,  so  that  the  plaintiff  might  have 

an  action  in  case  of  failure  to  do  it.  ,  City  of  Jolietv.  Enivia  Blower^ 

.      464 
RULES  OF  COURT. 

Advance  Docket  Fees. — Under  a  rule  of  the  Circuit  Court,  provid- 
ing that  **  whenever  the  appellant  neglects  to  have  the  case  docketed, 
the  appellee  may  do  so  and  obtain  an  order  upon  the  appellant  to  pay 
tlie  costs  necessarily  advanced,  and  upon  failure  to  comply  with  the 
same,  the  appeal  may  be  dismissed,"  it  is  error  to  require  more  than 
the  fees  fixed  by  law  for  costs  necessarily  advanced,  for  services  per- 
formed or  to  be  performed  in  the  docketing  of  the  case,  Hanford  v. 
Hagler,  2o8 

Force  and  Effect. — ^The  rules  of  court,  when  established,  have  the 
force  of  law.  They  are  obligatory  upon  the  court  itself,  as  well  as 
upon  parties,  and  must  be  administered  according  to  their  terms 
while  they  remain  in  force.    Spain  v.  Thomas,  249 

Waiver. — ^The  Appellate  Court  has  no  right  to  waive  the  enforce- 
ment of  its  rules,  as  a  matter  of  favor,  in  any  case,  without  granting 
the  same  indulgence  in  other  cases,  and  thus  suspend  their  operation 
altogether.    Spain  v,  Thmnas,  249 

SALE  AND  DELIVERY. 

W^here  there  was  a  contract  of  sale,  but  the  following  facts  relied 
upon  as  a  delivery:  Claimant  was  a  creditor  of  liis  brother,  against 
whom  an  attachment  was  issued.  Shortly  before  the  attachment 
was  issued,  he  took  some  cattle  to  apply  on  his  debt.    He  then  pro- 
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posed  to  take -some  horses,  then  in  tlie  pasture  of  a  third  party,  at 
a  fi^re  wliich  his  brotl\er  tliought  too  low,  but  next  day  sent  his 
hired  man  to  tell  him  tliat  he  could  have  them  at  the  price  mentioned. 
The  creditor  told  the  hireil  man  be  had  no  way  to  get  tliem  there, 
and  the  hired  man  said  he  would  deliver  Uiera  to  him  if  he  would 
pay  him,  etc.  The  hired  man  went  to  the  pasture,  took  tlie  horses, 
and  started  to  deliver  them,  but  on  tiie  way  stopped  at  his  em- 
ployer's, tlie  debtor  brotlier,  with  the  horses,  intending  to  take  tlieni 
to  tiie  creditor  brother  next  day,  but  while  there,  they  were  taken 
on  the  atta<:hment.  On  the  question  of  deliver}-,  the  court  held  that 
tlie  law  rec^uires  an  oi)en,  visible  cliange  of  possession,  and  that  it 
would  open  a  wide  door  to  f mud  if  tlie  law  which  requires  a  cliange 
of  jKissession  could  Ix*  met  by  such  proofs  as  these.  The  delivery 
was  insufficient.     Watkins  v.  Petejish  et  al,,  80 

schools. 

Poiver  of  Tntsfecft  to  Organize  New  Districts, — School  trustees, 
under  the  act  of  the  General  Assembly,  approved  May  21,  1889,  are 
authorized  to  organ iz.^  new  school  districts  out  of  territory  belong- 
ing to  two  otlier  district-J,  upt>n  a  pt^tition  signed  by  the  legal  voters 
(two-thirds  in  nunil>er)  living  within  the  boundaries  of  the  i)roposed 
new  district.    Piirr  et  aL  y.  Miller  et  al.,  48 

SELi^-DEFENSE. 

Hoic  Mucli  Force  a  Question  of  Facf.— Tlie  question  of  how  much 
force  a  person  may  use  in  st»lf-<lefense,  and  what  he  may  do,  is  a  ques- 
tion of  fact  for  tlie  jury,  and  not  one  of  law  for  the  court.  Hulse  v. 
Tolhnatu  490 

Justification  of  an  Aasault — Tineats. — The  fact  that  a  plaintiiF 
had  a  revolver  in  his  coat  and  a  slung  shot  in  his  hip  jK^cket,  could 
not  justify  an  assault  u[)on  him,  miless  he  did  some  act  indicating 
an  intention  tocai'ry  tlireats,  pn»viously  made  by  him,  into  execu- 
tion— such  an  act  tliat  would  induce,  in  a  reasonable  person,  a  belief 
that  there  was  immediate  danger  of  his  doing  so.  Hulse  t.  Toll- 
viauy  490 

Proix)king  a  Difftculty, — ^The  law  will  not  permit  a  perscMi  to  pro- 
voke or  bring  on  a  difficulty  with  anotlier  and  tlien  avail  iiimself  of 
tlie  plea  of  self-defense.    Hulse  v.  Tollman,  4S0 

Peasonable  Belief — A  Question  for  the  J urij, — In  an  action  of  tres- 
pass where  the  right  of  self-defense  is  relied  upon,  the  question,  as 
to  whether  tlie  defendant's  l^elief  that  he  was  in  danger  w^as  a  reason- 
able one,  is  a  question  for  the  jury,  and  not  for  him  to  determine. 
Hulse  v.  Tollman,  490 

SERVICE  OF  PROCESS. 

Corporation. — To  give  justice's  court  jurisdiction  to  render  a  judg- 
ment against  a  corporation  in  attachment  proceedings  service  must 
have  been  had  either  by  leaving  a  copy  of  the  writ  witli  some  of  its 
oflicers,  agents  or  employes,  in  acccwi'dance  with  the  provision  of  Sec. 
21,  Ch.  79,  R.  S.,  or  by  pasting  notices  and  mailing  a  copy  of  such 
notice,  addressed  to  tlie  defendant  at  its  place  of  residence,  in  com- 
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pliance  with  the  requirement  of  Sec.  51,  Ch.  11,  R,  S.;  and  where,  in 
an  attachment  against  the  Andrews  Opera  Company,  an  officer  in 
his  return  stated  that  he  had  "personally  served  the  within  writ, 
by  reading  to  Frank  Peckett  and  V.  C.  Hinman,  garnishees,  and  by 
reading  said  writ  to  the  within  named  defendant,  G.  W.  Moody,  C, 
W.  Andrews,"  it  vxis  held,  that  a  judgment  rendered  upon  such 
services  was  void  for  w^ant  of  jurisdiction.  Hinnvan  v.  Andrews 
Opera  Co.,  135 

Partnership. — At  the  common  law  where  a  partnership  is  sued, 
each  member  of  the  firm  must  be  brought  within  the  Jurisdiction  of 
the  court  by  service  of  process.  Actions  against  partnerships  are 
instituted  against  the  several  persons  composing  the  firm,  and  not 
against  the  firm  as  an  entirety,  distinct  from  its  members.  Hin- 
vian  V.  Andrews  Opera  Co.,  185 

SET-OFF. 

Where  the  evidence  of  a  set-oflF  is  not  disputed  it  is  the  duty  of  the 
jury  to  allow  the  same.    Fletcher  v.  Massey,  86 

SLANDER. 

Allegations  and  Proof^Conversations. — In  a  declaration  for  slan- 
der, where  the  actionable  words  were  alleged  to  have  been  spoken  in 
the  third  person,  the  evidence  showed  them  to  have  been  spoken  in  the 
second  person.  It  ivas  held,  that  the  allegations  were  not  sustained 
by  the  proof.    Jacob  Becker  v.  Bertha  Schiller,  606 

Estoppel  by  Declaration. — Where,  in  an  action  for  slander,  the 
declaration  alleges  that  the  plaintiff  was  duly  sworn  before  he  gave 
the  testimony  for  which  he  is  charged  with  perjury,  and  tlie  defend- 
ant pleads  a  justification,  he  can  not  be  permitted  to  say  that  the 
averments  of  his  declaration,  which  were  necessary  matters  of  in- 
ducement, and  which  are  confessed  by  the  plea,  are  untrue.  Becli- 
ei'er  v.  Stock,  270 

Ehndence  of  Corrupt  and  False  Sweainng. — On  the  trial  of  an 
action  of  slander  for  the  imputation  of  perjury,  under  a  plea 
of  justification,  it  is  sufficient  if  the  jury  were  justified  in  finding, 
from  a  preponderance  of  the  evidence,  that  the  testimony  in  question 
was  given  recklessly  and  positively  without  the  knowledge  of  the 
facts,  and  if  so,  it  was  willful  and  corrupt  according  to  the  legal 
signification  of  these  words.     Bechet^er  v.  Stock,  270 

Imputation  of  Perjury — Evidence  That  tJie  Person  was  Sworn. — On 
the  trial  of  an  action  for  slander  for  imputing  perjury,  to  sus- 
tain the  issues,  the  plaintiff  offered  a  bill  of  exceptions  made  in  the 
suit  in  which  it  was  claimed  the  perjury  was  committed.  The  op- 
posite party  admitted  that  the  evidence  in  question  was  correct, 
and  that  he  swore  to  it  as  set  forth  therein,  and  consented  that  it 
might  be  read  to  the  jury.  It  was  Jield,  that  as  the  party  admitted 
he  swore  to  it  as  set  forth  in  the  bill  of  exceptions,  and  as  the  bill  of 
exceptions  introduced  in  evidence,  shows  that  he  was  sworn  and 
testified,  it  is  sufficient  proof  to  show  that  the  person  was  duly 
sw^om  before  giving  his  testimony.    Bedierer  v.  Stock,  270 
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Plea  of  Justification — Materiality  of  Evidence. — ^On  a  trial  of  an 
action  of  slander  for  imputing  perjury,  under  a  plea  of  justification, 
it  appeared  that  the  testimony  alleged  to  be  false,  was  given  in  a 
prior  suit  for  work,  labor  and  services,  and  was  to  the  effect  that  one 
I>erHon  had  worked  for  another  for  five  years,  earning  a  goo<i  hired 
hand's  wages,  and  that  the  services  of  a  hired  hand,  at  that  time 
and  in  tliat  neigliborliood,  were  worth  from  fifteen  to  eighteen  dol- 
lars a  month.  It  was  hcld^  that  if  no  other  testimony  had  been  of- 
fered on  that  trial,  this  of  itself  would  have  been  sufficient  to  estab- 
lish a  liability  under  the  pleadings  for  the  amount  shown,  and  hence 
the  evidence  was  material  to  tlie  issue.    Becherer  v.  Stocky  270 

SPECIAL  FINDINGS. 

Conclusive. — Where,  upon  a  trial  at  law,  the  evidence  is  conflicting 
upon  a  material  part  in  the  case,  and  the  jury,  in  response  to  a  spe- 
cial interrogatory,  return  a  finding,  it  will  be  conclusive  upon  tliat 
quovstion.     E.  St.  L.  Con.  Ry.  Co.  v.  O^IIara,  282 

Personal  Injuries — Willful  Commission  of  Injuries  Complained  of . 
— Where,  in  a  suit  against  a  railroad  company  for  personal  injuries, 
the  evidence  disclosed  the  facts  that  at  a  place  within  the  limits  of 
a  city,  large  numbers  of  pereons  were  in  the  habit  of  crossing  the 
track,  and  the  ordinances  of  the  city  recjuired  that  the  bell  of  the 
locomotive  engine  of  railroad  companies  should  be  continuously  rung 
while  running  within  the  city,  and  when  running  in  the  night  time, 
a  bright  and  conspicuous  liglit  should  be  kept  at  the  forward  end  of 
the  locomotive,  or  if  backing  at  the  rear  end  of  the  same,  so  as  to 
show  the  direction  in  which  the  same  was  moving,  and  proliibiting 
the  running,  within  such  limits,  of  any  passenger  car  or  train  at  a 
greater  rate  of  speed  than  ten  miles,  and  freight  trains  at  six  mile%} 
an  hour.  There  being  evidence  that  warranted  the  finding  of  the 
jury  that  no  bell  was  rung  at  said  place,  and  no  headlight  on  the  en- 
gine to  disclose  the  direction  in  which  it  was  moving  in  passing 
along  the  railroad  track  at  said  place,  it  would  be  sufficient  evidence, 
coupled  with  the  rate  of  speed,  to  warrant  a  special  finding,  by  the 
jury,  that  the  servants  and  agents  of  the  railroad  company  willfully 
committed  the  injuries  complained  of.  E.  St  L,  Con,  By.  Co.  v. 
O'Hara,  283 

STATUTES. 

Application  of  the  Pauper  Act. — Section  18  of  chapter  107,  R  S., 
entitled  **  Paupers."  providing  that  in  towns  containing  4,000  inhab- 
itants or  over,  the  county  board  may,  upon  the  written  request  of 
the  Hupervisors,  appoint  an  overseer  of  the  poor,  etc.,  applies  only  to 
ordinary  towns  having  4,000  inhabitants  or  over,  and  not  to  towns 
organized  out  of  the  territory  of  a  city  under  Sec.  1  of  the  act  of 
May  28,  1877.     Board  of  Supervisors  v.  The  People,  369 

Construction  of  Mines,  Surveys  and  Plats. — The  statute  author- 
izing a  survey  of  lands  adjacent  to 'mines  upon  a  complaint  being 
made,  simply  gives  legal  authority  to  go  upon  the  premises  and  make 
the  survey,  which  otherwise  would  be  a  trespass.    The  proceedings 
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are  in  the  nature  of  a  search  warrant.  It  requires  no  record,  plat  or 
report  to  be  made  of  such  survey,  and  if  the  same  are  made  they  ai*e 
not  admissible  in  evidence  without  proof  of  their  accuracy.  Mon- 
mouth  Mining  <&  Mfg.  Co.  v.  Regmier,  385 

Constructions  of— Prior  Statutes  Applicable  to  this  Court. — The 
statute  provides  that  no  judgment  shall  be  reversed  in  the  Supremo 
Court  for  mere  error  in  form,  if  it  be  for  the  true  amount  of  indebted- 
ness or-damages.  There  is  no  doubt  that  this  act,  although  enacted 
before  the  organization  of  the  Appellate  Court,  is  sufficiently  broad 
in  its  scope  and  elastic  in  its  terms  to  include  any  courts  there- 
after to  be  created,  and  given  part  of  the  functions  which  were  to  be 
exercised  by  the  Supreme  Court  when  the  enactment  went  into 
operation.     Coats  v.  Burkett,  275 

Different  Provisions  to  be  Construed  Together. — Where  the  pro- 
visions of  different  statutes  pertain  to  the  same  subject  and  have  but 
one  aim  and  object  in  view  they  must  be  construed  together  into  one 
entire  system,  as  if  enacted  into  a  single  act,  and,  so  far  as  it  can 
reasonably  be  done,  each  provision  given  force  and  effect.  Board  of 
Sujyenrisors  v.  T7ie  People  ex  rel.,  869 

Repeal  and  Saving  Clauses. — Where  a  statute  is  repealed  without 
any  saving  clause,  as  to  all  proceedings  pending  under  it,  except 
such  as  are  past  and  closed,  it  must  be  considered  as  if  the  statute 
had  never  existed.     Boynton  v.  Ilolcombf  503 

Right  to  Appoint  a  Poornuister. — The  city  of  Moline,  having  been 
organized  into  a  town,  having  over  3,000  inhabitants,  under  Sec.  1 
of  the  act  of  May  23,  1877,  entitled,  "An  act  to  authorize  county 
boards  in  counties  imder  township  organization,  to  organize  certain 
territory  situated  therein  as  a  town,"  has  the  legal  right  to  appoint 
the  poormaster  of  such  town,  and  it  would  seem  within  the  spirit  of 
the  statute,  that  he  should  give  a  bond  to  the  town,  conditional  for 
the  faithful  discharge  of  his  duties,  although  there  is  no  express 
provision  of  the  statute  requiring  him  to  do  so,  and  that  the  city 
clerk  should  approve  it.    Board  of  Supervisors  v.  Tfie  People^      869 

SUPERVISORS. 

Power  to  Approve  the  Bond  of  Poormaster. — Where  a  poonnaster 
is  appointed  by  a  city  councU  for  a  town,  organized  out  of  a  part  of 
the  territory  of  the  city,  under  the  act  of  May  23,  1877,  the  duty  of 
a[)proving  his  official  bond  does  not  devolve  upon  the  board  of  super- 
visors of  the  county.    Board  of  Supervisors  v.  The  People,  369 

SURETY. 

Release  by  Extension  of  Time. — M,  borrowed  from  B.  $600,  for 
which  he  gave  a  note,  payable  in  one  year,  with  interest  at  tlie  rate 
of  eight  per  cent  per  annum,  payable  semi-annually,  with  R.  as 
security.  When  the  note  became  due,  B.  extended  the  time  of  pay- 
ment for  six  montlis,  M.  agreeing  to  retain  the  money  and  pay 
interest  at  the  rate  provided  in  the  note.  Like  extensions  were  sub- 
sequently made  every  six  months,  with  the  consent  of  R.,  until 
Kovember,  1886,  after  which,  extensions  were  made  without  his 
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knowledge.  The  last  extension  was  made  May  23,  1888.  Suit  was 
brought  on  the  note  one  year  afterward,  and  R.  pleaded  specially 
the  extension  of  payment  without  his  consent  and  consequent  release 
from  liability.  It  was  held,  that  such  an  extension  did  not  have 
tlie  effect  of  releasing  R.  from  his  liability  as  security  on  the  note. 
Biirnard  v,  Reynolds,  596 

SURVEYS  AND  PLATS. 

J/i/je«.— The  object  of  Sec.  2,  Chap.  94,  R.  S.,  entitled  mines,  is 
to  obtain  evidence  as  to  whether  mining  operations  are  being  carried 
on  under  or  on  the  premises  of  an  adjacent  owner.  When  this 
object  is  attained,  the  duties  of  the  surveyor,  or  appointee  of  the 
court,  ceases.  The  surveyor  may  ]ie  a  witness  and  make  a  plat  ex- 
planatoiy  of  his  survey,  and  the  owner  may  introduce  in  connec- 
tion the  oath  of  a  witness  showing  its  accuracy  the  same  as  otlier 
plats  are  introduced  in  evidence.  Jlklomnouth  Mining  and  Manu- 
facturing Company  v.  Regmier^  385 

TACKING  POSSESSIONS. 

Priority  of  Liens — Krecutions  and  Chattel  Mortgages. — An  offi- 
cer had  two  executions  in  his  hands  and  with  them  went  to  the  store 
of  the  defendimts,  and,  entering,  announced  that  he  levied  upon  the 
goods.  He  then  left  the  store  for  a  short  time.  During  his  absence 
the  defendants  made  an  assignment  for  the  benefit  of  the  creditors 
and  delivered  it  to  the  assignee  w*ho  took  possession  of  the  goods  and 
posted  a  notice  to  tliat  effect.  "When  the  sheriff  returned  he  had  a 
chattel  mortgage  under  wliich  he  sought  to  take  possession  of  the 
goods.  It  was  held,  that  the  assignee's  claim  to  the  property  was 
prior  in  point  of  time  to  that  of  the  sheriff  as  agent  for  tlie  collection 
of  the  mortgage,  and  in  case  one  possession  could  be  tacked  on  to 
another  at  the  termination  of  the  first,  the  aasignee  would  have  the 
first  right  under  the  deed  of  assignment,  as  he  made  the  first  attempt 
to  gain  such  possession  from  the  sheriff.  He  was  therefore  ahead  in 
priority  of  time  and  tlie  mortgage  claim  could  gain  no  additional 
rights  by  being  placed  in  the  hands  of  the  sheriff  who  held  the  execu- 
tion.    Mann  v.  Reed,  406 

TENDER. 

Of  Amount  Due  and  Costs. — ^In  an  action  upon  an  account,  the 
defendant  tendered  to  the  plaintiff  the  sum  of  fifty-one  dollars  and 
thirty -six  cents,  as  the  amount  due  and  costs  which  had  been  made 
up  to  the  time  of  the  tender;  on  the  trial  the  plaintiff  recovered  judg- 
ment against  the  defendant  for  fifty  dollars  and  tliirty-six  cents  court 
costs.  Upon  appeal,  it  urns  held^  the  tender  having  been  kept  good, 
it  was  sufiicient,  and  that  the  judgment  against  the  defendant  for 
fiftv-one  dollars  and  thirty- six  cents  and  for  the  costs  was  errone- 
ous.     Hollenberg  v.  TompkinSy  '  823 

THREATS. 

When  Competent. — In  an  action  for  trespass  for  personal  mjuries, 
tlireats  of  the  plaintiff  are  only  competent  to  be  considered  in  case 
tha  jury  believe  he  maie  a  hoitile  demonstration  at  the  time  of  the 


Index.  733 

THREATS.     Continued, 

assault,  indicating  danger  to  the  defendant.  Threats  can  only  be 
considered  for  the  purpose  of  giving  character  or  coloring  to  some 
act  of  the  plaintiff,  and  to  aid  the  jury  in  determining  whether  the 
defendant  acted  from  a  reasonable  fear  of  an  assault  upon  him. 
HiUse  V.  Tollman,  490 

TORTS. 

Principal — When  Bound — Ratification, — In  order  that  a  princi- 
pal may  be  bound,  a  tort  (e.  g,,  a  trespass)  must,  at  the  time  when 
committed,  have  been  intended  to  be  done  on  behalf  and  for  the 
benefit  of  the  principal,  or,  as  it  is  sometimes  expressed,  in  the  name 
of  and  avowedly  for  the  benefit  of  the  principal.    Reed  v.  Rich,  262 

Ratifteation  and  Adoption. — An  action  will  lie  against  every  per- 
son who  has  ratified  and  adopted  an  act  of  imprisonment ,  effected  or 
ordered  by  his  servant  or  agent,  for  his  use  and  benefit,  although  the 
imprisonment  was  effected,  in  the  first  instance,  without  his  knowl- 
edge.    Reed  v.  Rich,  262 

Recovery  Against  Joint  Trespassers. — In  an  action  of  trespass 
against  several  defendants,  jointly,  unless  the  evidence  shows  a 
joint  act  on  their  part,  a  joint  recovery  against  them  can  not  be  sus- 
tained.    Ihompsony,  Evans,  ,  289 

Siibsequent  Approval  of  a  Wrong  Act. — ^The  approval  of  a  wrong- 
ful act,  already  committed,  is  no  subject  of  punishment.  Subse- 
quent approval  of  a  trespass  will  not  affect  a  third  person,  unless  the 
acts  were  done  in  his  name  and  for  his  use.  If  the  trespass  was 
done  for  his  use  or  benefit,  or  if  he  is  not  in  a  situation  to  have 
intended  the  act,  then  his  subsequent  assent  does  not  make  him  a 
trespasser.    Reed  v.  Rich,  262 

TRESPAaS. 

To  Real  Estate — Highways. — ^When  a  person  fences  in  apart  of  the 
highway  he  is  liable  to  a  penalty,  and  the  fence  as  an  obstruction 
may  be  removed  by  the  public  officials  or  by  a  private  citizen.  Qreen 
V.  Stevens,  24 

Ratification, — A  person  who  agrees  to  a  trespass  after  it  is  com- 
mitted is,  in  law,  not  a  trespajsser,  unless  the  trespass  was  done  for 
his  ttse  or  for  his  benefit,  and  then  the  agreement  subsequently  made 
amounts  to  a  precedent  command.     Reed  v.  Rich,  262 

What  Acts  are  Sufficient  to  Create  Joint  Liability. — The  mere  ejc- 
pression  of  an  opinion  by  the  city  attorney  as  to  the  duty  of  another 
officer  under  the  ordinance,  and  in  the  absence  of  the  proof  of  malice, 
a  mistakenly  expressed  opinion  will  not  authorize  the  recovery  of 
damages  against  him  for  acts  committed  by  the  other  officer,  in  pur- 
suance of  such  opinion.  So,  where  a  person  erected  a  shed  within 
the  fire  limits  of  a  city,  and  the  cit^^  attorney,  being  called  upon  for 
his  opinion  in  regard  to  the  matter,  expressed  it  tliat  the  building 
was  erected  in  violation  of  the  ordinance,  and  that  it  would  be  the 
duty  of  the  marshal  to  tear  it  down  if  the  person  erecting  it  did  not 
remove  it,  and  the  marshal  having  toni  it  down,  it  was  held,  that  the 
city  attorney,  by  reason  of  the  opinion  given,  was  not  jointly  liable 
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in  trespass  with  the  marshal,  no  malice  being  shown.     Thompson  v. 
Eixim,  289 

TRIALS. 

By  the  Conri^ Conduct  of,  etc.^lt  is  entirely  proper  for  the  trial 
court,  in  ruling  upon  objections  to  evidence,  to  give  his  reasons  for 
his  holding,  being  always  guarded  against  saying  anything  in  the 
presence  of  the  jury  prejudicial  te  either  litigant.  Staver  <fc  Abbott 
Mfg,  Co.  V.  Coe,  426 

Bij  the  Court —Conflict  of  Testimony. — Where  there  is  a  conflict  of 
testimony  in  a  trial  by  the  court  without  a  jury,  it  is  the  peculiar 
province  of  the  court  to  decide  the  controversy  between  the  parties, 
and  such  decision  will  not  ordinarily  be  disturbed.  Sfiarp  et  al.  v. 
Babcockf  404 

Exceptions  to  Ruling. — Where  a  court,  in  trying  a  case  without  a 
jury,  hears  evidence  subject  to  objections,  an  exception  to  the  ruling 
of  the  court  must  be  preserved  in  some  appropriate  manner  before 
the  Appellate  Court  can  bt^.  called  upon  to  review  the  decision.  Hoi- 
Icnberg  v.  Tompkins^  823 

Holdings—Kcceptiohs — Questions  of  Late.— Where  a  case  is  tried 
by  the  court  below  without  a  jurj',  and  no  motion  for  a  new  ti'ial 
made,  or  propositions  of  law  submitted  to  or  passed  upon  by  the 
trial  court,  the  Appellate  Court  can  not  pass  upon  questions  of  law 
involved  in  the  controversy.    Spain  v.  Thomas^  249 

,  Objections — Exceptions  and  Propositions  of  Lato — Powers  of  the 
Appellate  Court. — Where  a  case  is  tried  by  the  court,  and  no  excep- 
tion is  taken  to  any  material  ruling  of  the  court  in  admitting  evi- 
dence, or  in  hearing  the  same,  subject  to  objection,  and  where  no 
proi)ositions  of  law  are  presented  for  the  puri3o9e  of  obtaining  an 
expression  of  the  views  of  the  law  entertained  by  the  court,  but  an 
exception  is  taken  to  the  finding  of  the  court  on  the  main  question 
at  issue,  the  Appellate  Court  can  only  inquire  into  tlie  sufficiency  of 
the  evidence  to  sup^wrt  the  finding  and  judgment.  Hollenbety  v. 
Tompkins,  823 

USURY. 

Taking  Interest  in  Advance. — A  lender  of  money  may  retain  his 
interest  in  advance  and  deduct  it  from  the  principal  sum  loaned 
without  being  liable  to  the  charge  of  taking  usurious  interest.  Max- 
tcell  V.  WiUett,  564 

VARIANCE. 

Pleading  and  Evidence, — It  is  a  general  rule  that  an  objection  on 
the  ground  of  a  variance  between  the  pleadings  and  the  proofs  must 
be  specific  and  must  set  out  the  ground  relied  upon,  so  that  the 
plaintiff  may  avoid  the  objection  by  an  amendment.  Ohio  <fc  Miss- 
issipi  Ry.  Co.  v.  Brown ^  40 

VENDOR  AND  VENDEE. 

Possciision  of  Goods  by  Fraud — Execution  Debtor. — Where  a  mer- 
chant who  is  insolvent  obtains  possession  of  goods  under  a  pretense 
of  purchase  by  means  of  fraud  and  fraudulent  representations  as  to  bis 
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financial  condition,  and  witlino  intention  to  pay  for  them,  title  does 
not  pass  between  them,  and  the  vendor  may  recover  possession  of  the 
goods  in  replevin,  if  they  have  not  passed  into  the  hands  of  a  ho7ia 
fide  purchaser.  Such  title  does  not  extend  to  an  execution  debtor; 
he  does  not  stand  in  the  sense  of  an  innocent  purchaser,  but  is  a  mere 
lienor  who  takes  title  subject  to  all  the  infirmities  existing  between 
the  vendor  and  the  fraudulent  vendee.  Staver  <fr  Abbott  Mfg,  Co.  v. 
Coe,  426 

Fraud— Recovery  of  Goods — Intention, — To  sustain  a  recovery  of 
the  goods  by  the  vendor,  it  must  appear  that  the  vendee  at  the  time 
of  going  tlu'ough  the  forms  of  a  purcliase,  entertained  a  positive  in- 
tention not  to  pay  for  them.  It  is  not  a  fraud  for  a  purchaser  to  buy 
on  credit  when  he  is  insolvent.  ,  He  may  even  conceal  the  condition 
of  his  liabilities,  if  he  buys  with  an  honest  intention,  and  if  he  does 
so  with  a  belief  that  his  affairs  will  so  improve  as  to  enable  liim  to 
get  through  his  embarrassment,  the  purchase  will  stand.  Staver  <& 
Abbott  Manufacturing  Co.  v.  Coe,  426 

VENUE. 

Change  of— Affidavits. — Plaintiff  made  a  motion  in  the  County 
Court  for  a  change  of  venue,  basing  his  motion  upon  a  supposed 
prejudice  of  the  inhabitants  of  the  county,  stating  as  his  ground,  cer- 
tain derogatory  artii-lL^j  paolLshjd  in  t!i3  county  naw.spaper  of  th;? 
adjoining  county.  In  support  of  his  petition  he  filed  the  affidavits 
of  fourteen  citizens  of  the  county,  all  of  whom  stated,  that,  in  their 
belief,  plaintiff  in  error  could  not  have  a  fair  trial  in  the  county,  etc. 
The  state's  attorney  filed  six  counter  affidavits,  the  affiants  in  which 
w^ere  of  the  opinion  that  there  was  not  any  prejudice  in  the  mindt^ 
of  the  inhabitants,  against  the  defendant,  that  would  prevent  him 
from  receiving  a  fair  trial.  The  County  Court  overruled  the  motion 
for  a  change  of  venue.  It  taaa  held,  by  tlie  Api>ellate  Court,  upon 
examination  of  the  affidavits,  that  the  County  Court  was  justified  in 
overruling  the  motion.     McDonald  v.  The  People,  857 

VERDICTS. 

Dramshop  ^c^— In  a  suit  brought  under  the  Dram  Shop  Act.  the 
jury  returned  the  foliowmg  verdict:  **We  find  the  defendants 
guilty  as  charged  in  the  declaration,  and  assess  plaint ifTs  damages 
at  $5,000;  $1,500  to  Sarah  Bell  and  $700  each  to  Lucinda  Bell,  Hugh 
BeU,  Mary  Bell,  Sarah  Bell  and  John  Bell.  It  was  held,  no  objec- 
tion having  been  taken  to  it  in  the  triiil  court,  that  the  form  of  the 
verdict  was  not  injurious  to  the  defendants;  it  wjus  in  tlie  gross  sum 
of  $5,000,  and  the  finding  of  the  jury  as  to  how  it  should  be  distrib- 
uted between  the  plaintiffs  did  not  concern  tlie  defendants.  Helmuth 
V.  Bell,  626 

When  Evidence  to  Support. — Where  there  is  evidence  to  support 
the  finding  of  the  jury,  it  will  not  be  disturbed.     Youle  v.  Brown, 

102 
Justified  by  the  Evidence. — Where  the  evidence  justifies  the  ver- 
dict, a  judgment  rendered  upon  it,  will  be  affirmed.    Bick  &  Glann 
V.  Collins  &  Martly,  861 
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VERDICTS.     Continued, 

Ot)j€ciion  to  Form. — ^Technical  objections  to  the  form  of  a  verdict 
and  judgment  can  not  be  made  in  the  Appellate  Ck>iirt  for  the  first 
time.     /.  C  R.  R,  Co,  v.  r/t€  People,  538 

VESTED  RIGHTS. 

Violation  of  Ordinances — Defective  Records, — ^The  record  of  a  vil- 
lage board  did  not  show  at  the  time  an  ordinance  was  violated  that 
it  had  been  passed  by  the  affirmative  vote  of  a  majority  of  the  board, 
but  tlie  record  was  subsequently  amended  so  as  to  show  the  fact.  It 
was  held,  that  the  person  violating  the  ordinance  was  presumed  to 
have  known  that  the  law  authorized  the  board  to  amend  its  record, 
and  he  could  accjuire  no  vested  right  that  the  prosecution  for  his 
wrongdoing  should  be  governed  by  the  record  in  its  incomplete  form. 
When  he  undertook  to  violate  the  ordinance,  because  he  thought 
that  the  village  would  not  be  able  to  prove  its  passage,  he  took  the 
risk  of  such  proof  being  made  and  had  no  right  to  insist  that  it  should 
not  l>e  made.     Village  of  Gilberts  v.  Rabe,  418 

WAIVER. 

Of  Limitations. — Where  a  policy  of  insurance  contained  a  limita- 
tion upon  tlie  right  to  sue,  and  the  company,  within  tlie  period  so 
limited,  requested  the  assured  not  to  sue,  and  its  president  represented 
that  the  company  was  not  then  able  to  pay,  but  would  be  after  awliile, 
and  if  the  assured  would  wait,  he  should  be  paid,  and  he  did  wait, 
it  was  Iwld^  that  by  such  acts,  the  company  had  waived  its  right  to 
rely  u^wn  the  limitation.     Illinois  Live  Stock  Ins.  Co.  v.  Baker,    92 

WATERS. 

Damage  from  Overfloiv— Responsibility.-— "Where  a  person  leased 
water  power  from  the  authorities  of  the  Illinois  and  Michigan  canal, 
and  for  the  purpose  of  making  more  power  was  permitted  by  the 
canal  authorities  to  put  flash  boards  on  top  of  a  dam  in  the  Des- 
plaines  river,  under  the  direction  of  the  canal  superintendent, 
thereby  raising  the  water  in  the  river  and  overflowing  an  island 
used  for  garden  purposes,  causing  damages  to  the  crop  growing,  it 
was  held,  that  the  company  was  not  relieved  of  its  responsibility  by 
the  consent  of  the  canal  authorities.  Economy  Light  <fc  Power  Co. 
V.  Cutting,  422 

WILLS. 

Construction. — It  is  a  familiar  rule  of  construction  that  a  testator 
is  presumed  to  dispose  of  all  his  estate,  and  it  has  been  said  that  the 
idea  of  any  one  deliberately  proposing  to  die  testate  as  to  a  portion 
of  his  estate,  and  intestate  as  to  another  portion,  is  so  unusual  in  the 
history  of  testamentary  dispositions,  as  to  justify  almost  any  con- 
struction to  avoid  it.    Uayward  et  at.  v.  Leper  ei  a/.,  Executors,  efc., 

53 

Construction,  etc. — Intention  of  the  Testator. — The  intention  of  the 

testator  must  prevail  and  govern,  and  all  mere  rules  of  construction 

must  give  way  to  such  intention,  unless  it  is  absolutely  inconsistent 

with  some  settled  rule  of  law.    Kelly  v.  Gonce,  82 
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WILLS.    Continued. 

Eindent  Intention  Must  Prevail — OmiasianSy  etc. — If  a  testator 
overlooks  an  event  which  he  would  have  probably  provided  against, 
had  it  occurred  to  him,  it  is  not  the  province  of  the  court  to  supply 
the  omission  by  implying  or  inserting  a  clause  disposing  of  hia 
property,  according  to  some  supposed  or  probable  intention  of  the 
testator.    Kelly  v.  Gonce,  82 

Intention  of  the  Testator — Estates. — The  intention  of  the  testator 
is  to  be  gathered  from  the  language  of  the  will,  which  is  to  be  read 
in  the  light  of  the  well  and  long-established  rule,  that  in  the  absence 
of  a  clear  manifestati(  n  of  the  intention  to  the  contrary,  estates  shall 
be  held  to  vest  at  the  eail   st  period.    Kelly  v.  Gonce,  82 

Residuary  Legatees — i  resumption, — A  testator  in  his  original  will 
made  provision  for  his  wife  and  then  made  the  following  specific 
bequests:  To  his  daughter  Lodusky,  13,000;  to  his  daughter  Leni, 
$1,500;  to  his  son,  Cruce  V.  Loper,  one  dollar;  to  hi3  granddaughter 
Nellie  W.  Sherman,  $1,500;  to  his  granddaughter  Dellie  M.  Sher- 
man, $1,500;  and  then  directed  that  all  tlie  residue,  together  with  the 
wife's  portion  at  her  death,  be  divided  into  three  equ&l  shares  or 
parts,  and  given  as  follows:  One  of  said  eijual  shares  or  parts  to  Gid- 
eon B.  Loper,  one  to  Oplielia  Loper,  and  one  to  Adriana  Loper, 
thus  disposing  of  the  entire  estate.  By  a  codicil  he  recited  in  detail 
the  provisions  of  the  original  will,  by  which  he  disposed  of  the  resi- 
due of  his  estate,  in  equal  parts,  to  Gideon  B.  Loper  and  his  two 
daughters,  Ophelia  and  Adriana,  and  then  declared  that  the  share  of 
Gideon  B.  Loper  be  reduced  the  amount  of  $5,000,  the  share  of 
his  daughter  Ophelia  be  reduced  the  amount  of  $8,000,  and  the 
share  of  his  daughter  Adriana  be  reduced  $3,600.  This  codicil  made 
no  disj)08ition  of  these  reductions.  The  reasonable  presumptitm  is 
that  after  the  making  of  the  original  will  the  testator  disposed  of  a 
portion  of  his  estate  and  gave  such  portion  or  its  proceeds  to  the 
residuary  legatees,  in  the  une<iual  amounts  mentioned  in  the  coilicil, 
and  that  the  reductions  there  stated  were  to  be  considered  onlv  as 
between  the  recipients  of  his  bounty,  in  ec^ualizing  their  shares  in 
tlie  residue,  and  that  ho  had  not  intended  to  withdraw  the  aggre- 
gate from  them,  and  leave  it  undisposed  of.    Hayward  v.  Loper y-b*d 

WITNESS. 

Competency — Age. — ^Where  it  appeared  from  her  examination  that 
a  girl  of  thirteen  understood  that  pains  and  penalties  were  attached 
to  the  crime  of  perjury  and  had  the  moral  perception  of  a  girl  of  that 
ago,  it  was  held  error  to  exclude  her  from  testifying,  on  the  ground 
that  Bhe  did  not  understand  the  nature  of  an  oath.  McAmore  v. 
Wiley,  615 

Competency— Intelligence. — The  question  of  the  witness'  intelli- 
gence, goes  more  to  his  credibility,  tlian  to  his  competency  as  a  wit- 
ness. His  knowledge  or  want  of  it  may  be  taken  into  consideration 
by  the  jury  in  determining  the  weight  to  be  given  to  his  testimony. 
McAmore  v.  Wiley,  615 
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WITNBSa    Continued. 

Leading  Questions, — Where  a  witness  is  manifestly  unwilling  to 
testify  it  is  not  error  to  allow  the  party  calling  him  to  afik  leading 
questions.    McDonald  y.  The  People,  857 

Religious  Tests, — No  religious  tests  are  now  required  to  qualify  a 
person  to  be'&  witness,  under  the  constitution  of  the  State  of  Dlinois. 
McAvfiore  v.  Wiley ,  615 

Separation  of, — ^The  matter  of  separating  the  witnesses  and  ex- 
cluding them  from  the  court  room  until  called  to  the  witness  staud, 
rests  entirely  within  the  discretion  of  the  trial  court,  and  the  Appel- 
late Court  will  not  inquire  as  to  whether  the  discretion  waa  judicial^ 
exerciied.    Staver  d  Al)l}ott  l^g,  Co,  y.  Coe^  426 
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